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OPTION TO REPAIR 
By Fred. S. Knight 


The ingenious contention of a mortgagee that where its interest was 
covered by a mortgagee clause attached to a standard fire insurance policy 
the provision of such policy giving the insurer an option to repair, rebuild 
or replace the damaged property was not binding upon the mortgagee and 
a recovery could be had although the insurer elected to repair and actually 
repaired the insured property, was recently overruled by the Superior 
Court of Pennsylvania in Abbottsford Building & Loan Association v. 
i illiam Penn Fire Insurance Company, 197 Atlantic 504; 90 Insurance 
Law Journal 1609. 

Plaintiff, Abbottsford Building & Loan Ass'n, brought suit to recover 
under a mortgagee clause attached to two fire insurance policies issued 
by defendant William Penn Fire Insurance Company to the mortgagor 
owner, insuring her against all direct loss and damage by fire to the extent 
of $2,700 to the building on her property in Delaware County, Pennsyl- 
vania. Each policy contained a provision that “it shall be optional, how- 
ever, with this company to take all, or any part, of the articles at such 
ascertained or appraised value, and also to repair, rebuild, or replace na 
property lost or damaged with other of like kind and quality within a re 
sonable time on giving notice, within 30 days after the receipt of the oie 
herein required, ‘of its intention so to do; * * * .” The building covered 
by the insurance was damaged by fire on January 8, 1935, the agreed 
amount of the damage being $1,238. On February 16, 1935, within 30 
days after the ascertainment of the loss or damage, the defendant insurer 
notified the mortgagee that it elected to repair, rebuild, and replace the 
damaged property. Plaintiff, nevertheless, demanded payment of the 
loss directly to it and subsequently brought suit to recover under the 
mortgagee clause attached to the policy. It was admitted on the trial that 
defendant insurer had replaced the destroyed material and restored the 
damaged building. 

On appeal from the judgment in favor of the defendant insurer the 
Superior Court of Pennsylvania stated that the mortgagee clause attached 
to a standard policy of insurance creates ‘‘a new insurance contract com- 
posed of the provisions in the clause and such of those in the policy as are 
essentially applicable to the mortgagee clause and the mortgagee’s inter- 
est.” The court stated that the option to repair when exercised is not 





equivalent to paying the loss to the mortgagor or owned without the 
mortgagee’s consent but that the company was acting in accordance with 
its contract. 

The option to repair is included in the policy for the benefit of the 
insurer and in exercising such option the company does not commit a 
breach of its agreement with the mortgagee but merely carries out a 
method of payment provided for in the policy. 


JEWELRY FLOATER 


In Great American Insurance Company v. Weyl, 94 Federal (2d) 
31; 90 Insurance Law Journal 1614, the United States Circuit Court of 
Appeals, Third Circuit recently held that an insurer is not entitled to 
recover the amount paid under a jewelry floater policy where the proof of 
loss contained a provision that the assured agreed to refund to the com- 
pany funds paid for any articles involved if found and returned to her in 
good condition within one year from the date and the jewelry supposedly 
lost was found by the assured some six years later. 

The policy issued by the Great American Insurance Company to Mrs. 
Linda Saller on December 29, 1928, covered specific jewelry “‘against all 
risks of loss or damage during transportation (including all risks of loss 
or damage caused by breakage, fire and theft) or otherwise, except the 
risk of war and risks of contrabrand or illicit trade.” The insured reported 
the loss of her insured jewelry to the company on June 18, 1929. From 
the proof of loss it appeared that the assured placed the jewelry, enclosed 
in a small package on the mantlepiece of a room of her son-in-law, with 
whom she was residing, and at the same time asked him to place it in his 
safe deposit vault and that thereafter the jewelry disappeared. ‘The proof 
of loss also contained a statement that upon payment of the claim “I agree 
to refund to the company funds paid for any articles involved if found 
and returned within one year from the date.” After making an investi- 
gation the company paid the assured $15,000. About six years later the 
jewelry was discovered in the safe of the assured’s son-in-law where 
apparently it had been placed instead of in the safe deposit box. Mrs. 
Saller’s offer to return the jewelry was refused and the company brought 
suit to recover the amount theretofore paid her. 

On appeal from the judgment in favor of the defendant assured the 
Circuit Court of Appeals held that the disappearance of the jewelry was 
a loss and the payment of the claim by the company and the agreement of 
the assured to repay if the property “is found and returned within one 
year from the date”, constituted a settlement of the respective rights of 
the parties. The court stated that the property was not found within the 
stipulated time, but five years thereafter and clearly there was no obliga- 
tion on the part of the assured to pay back the money five years after its 
receipt. Is there a loss within the meaning of the jewelry floater where 
the property is merely mislaid? May the assured retain both the insurance 
money and the supposedly lost jewelry under the foregoing decision ? 
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NEW YORK LIFE INS. CO. v. GAMER. No. 323. 
Argued Jan. 13, 1938. Decided Feb. 14, 1938. 
58 Supreme Court Reporter 500. 
1. BURDEN OF PROOF. 

In action on a policy providing for double indemnity upon receipt of due 
proof of death by accident, the burden is on plaintiff to allege, and by a prepon- 
derance of the evidence to prove, the fact of death by accident. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. ACCIDENTAL MEANS. 

In an action on a policy providing for double indemnity for death resulting 
from bodily injury effected through external, violent, and accidental means, where 
the complaint alleges accident and negatives self-destruction and the answer 
denies accident and alleges suicide, the controversy is limited to the issue of 
accidental death vel non. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

3. PRESUMPTION. 

In an action for double indemnity under an insurance policy, where the 
pleadings show the fact of violent death and raise the issue whether the death 
was accidental, the presumption or applicable rule of law requires the inference 
ot death by accident rather than by suicide; but where the case is not submitted 
en the pleadings, but on pleadings and proof, and the evidence is sufficient to 
sustain a finding that death was not due to accident, the presumption is not 
“evidence’ and may not be given weight as evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

4. EVIDENCE. 

In determining whether by the greater weight of evidence it has been estab- 
lished that the death of the insured was accidental within the double indemnity 
provision of an insurance policy, the jury is required to consider all admitted 
and proved facts and circumstances upon which the determination of that issue 
depends, and should take into account the probabilities found from the evidence 
to attend the claims of the respective parties. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Mr. Justice Black, dissenting. 

On Writ of Certiorari to the United States Circuit Court of Appeals for the 
Ninth Circuit. 

Action on an insurance policy by Stella Jane Gamer, as executrix of E. Walter 
Gamer, against the New York Life Insurance Company. A judgment for plain- 
tiff was affirmed by the Circuit Court of Appeals, 90 F.2d 817, and defendant 
brings certiorari. 

Reversed. 

_ Messrs. James A. Poore, of Butte, Mont., and M. S. Gunn, of Helena, Mont., 
lor petitioner. 

Mr. William Meyer, of Butte, Mont., for respondent. 

Mr. Justice BuTLer delivered the opinion of the Court. 

April 10, 1933, the deceased died by gunshot. Petitioner had insured his life 
by a policy on which it agreed to pay his executors $10,000 upon proof of death 
without regard to its cause, or $20,000 in case of death resulting from accident as 
defined by a provision the pertinent parts of which follow: “The Double Indem- 
nity * * * shall be payable upon receipt of due proof that the death of the 
Insured resulted directly and independently of all other causes from bodily injury 
effected solely through external, violent and accidental means * * * Double 
Indemnity shall not be payable if the Insured’s death resulted from self-des- 
truction, whether sane or insane.” 

Respondent sued petitioner in a state court for $20,000. There being diversity 
of citizenship, defendant removed the case to the federal court for the District of 
Montana. The complaint alleges that the death of the insured resulted directly 
and independently of all other causes from bodily injury effected solely through 
external, violent, and accidental means and did not result from self-destruction 
but directly from the accidental discharge of a rifle. 
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Defendant’s answer concedes that plaintiff is entitled to the face of the 
policy, and alleges a deposit of that amount with interest in court. It denies 
that death resulted from bodily injury effected through accidental means; and 
specifically denies that it resulted from the accidental discharge of a rifle or other 
firearm. And “as an affirmative defense,” it alleges that the death of the insured 
resulted from self-destruction by intentionally discharging a loaded rifle into his 
body with intent to take his life. 

The case came on for trial and, at the close of the evidence, the judge on 
motion of defendant directed the jury to return a verdict in its favor. Plaintiff 
appealed; the Circuit Court of Appeals held that the question whether the death 
was accidental should have been submitted to the jury and reversed the judg- 
ment. 9 Cir., 76 F.2d 543. At the second trial plaintiff went forward; at the 
close of all the evidence defendant requested the court to direct a verdict in its 
favor, insisting that plaintiff had failed to prove accidental death and that the 
evidence showed death was caused by self-destruction, and was not sufficient 
to sustain a verdict for the plaintiff. The court denied the motion and submitted 
the case to the jury. 

Its charge contained the following: 

“In this case the defendant alleges that the death of E. Walter Gamer was 
caused by suicide. The burden of proving this allegation by a preponderance, or 
greater weight of the evidence, is upon the defendant. The presumption of law 
is that the death was not voluntary and the defendant * * * must overcome this 
presumption and satisfy the jury by a preponderance of the evidence that his 
death was voluntary. 

“Ordinarily * * * in the absence of a plea by the defendant of suicide or self- 
destruction the burden would be upon, and it still is upon, the plaintiff in this 
case to prove that Walter Gamer died from external, violent and accidental 
means, but by its answer * * * the * * * Company has admitted that * * * [he] 
died through external and violent means. * * * The question remains as to 
whether the death was accidentally caused, or the means of the death was 
accidental or whether it was suicide. But when the defendant took the position 


that it takes here it assumed the burden of proving to you by a preponderance 


of evidence that Walter Gamer killed himself voluntarily. * * * 


“The presumption of law is that the death was not voluntary and the defend- 
ant in order to sustain the issue of suicide * * * must overcome this presump- 
tion and satisfy the jury, by a preponderance of the evidence, that his death 
was voluntary. * * * ” 

The jury gave plaintiff a verdict for $20,000 with interest, and the court 
entered judgment in her favor for that amount. Defendant appealed, alleging 
that the trial judge erred in denying its motion for a directed verdict and in 
giving each of the quoted instructions. The Circuit Court of Appeals affirmed. 
9 Cir., 90 F.2d 817. This Court granted a writ of certiorari. 302 U.S. , 58 
S.Ct. 46, 82 L.Ed. . There are presented for decision, questions whether the 
trial court erred in refusing to direct a verdict for defendant or in giving any 
of the instructions quoted above. 

The Circuit Court of Appeals has twice held the evidence sufficient to sustain 
a verdict for plaintiff. It found that the facts brought forward at the second 
trial are not substantially different from those presented on the first appeal. 
There is no substantial controversy as to the principal evidentiary circumstances 
upon which depends decision of the controlling issue, whether the death of the 
insured was accidental. As we are of opinion that the trial court erred in giving 
the challenged instructions, and the judgment is to be reversed and the case 
remanded to the district court where another trial may be had, we refrain from 
discussion of the evidence. We find it sufficient to sustain a verdict for or 
against either party. Defendant was not entitled to a mandatory instruction. 

The form and substance of the challenged instructions suggest that the trial 
judge followed those brought before this Court in Travelers Ins. Co. v. McConkey. 
127 U.S. 661, 8 S.Ct. 1360, 1361, 32 L.Ed. 308. The opinion of the Circuit Court 
of Appeals reads that case to require approval of the instructions here in ques- 
tion. As it has not been uniformly interpreted, we shall examine its principal 
features. There the accident policy sued on covered bodily injuries effected 
through external, violent, and accidental means when such injuries alone occa- 
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sioned death or disability. A proviso declared that no claim should be made 
under the policy when the death or injury had been caused by suicide, or by 
intentional injuries inflicted by the insured or by any other person. The com- 
plaint alleged that the insured had been accidentally shot by a person or persons 
unknown to plaintiff, by reason of which he instantly died. The answer denied 
that death was occasioned by bodily injuries effected through external, violent, 
and accidental means, and alleged that it was caused by suicide, or by intentional 
injuries inflicted either by the insured or by some other person. 

The statement of the case quotes the following instructions: 

“The plaintiff * * * gives evidence of the fact that the insured was found 
dead * * * from a pistol shot through the heart. This evidence satisfies the 
terms of the policy with respect to the fact that the assured came to his death 
by ‘external and violent means,’ and the only question is whether the means by 
which he came to his death were also ‘accidental.’ 

“It is manifest that self-destruction cannot be presumed. * * * The plaintiff 

is therefore entitled to recover unless the defendant has by competent evidence 
cvercome this presumption, and satisfied the jury by a preponderance of evidence 
that the injuries which caused the death of the insured were intentional on his 
art. 
“Neither is murder to be presumed * * * but, if the jury find * * * that the 
insured was in fact murdered, the death was an accident as to him. * * * If 
** * the injuries of the insured * * * were not intentional on his part, the plain- 
tiff has a right to recover. * * * The inquiry * * * is resolved into a question 
of suicide, because, if the insured was murdered, the destruction of his life 
was not intentional on his part. 

“The defendant, in its answer, alleges that the death of the insured was 
caused by suicide. The burden of proving this allegation by a preponderance 
of evidence rests on the defendant.” 

This Court held that the trial judge erred in charging that if the insured was 
murdered plaintiff was entitled to recover and on that ground reversed the 
judgment and remanded the case with directions to grant a new trial. 

It was not necessary to consider any other question. But, for guidance of 
the trial ordered, the Court discussed other parts of the charge. 

At the outset the opinion declares that under the issue presented by the 

general denial it was incumbent on plaintiff to show that the death was the 
result not only of external and violent, but also of accidental means. It states 
that the two “principal facts to be established, were external violence and 
accidental means, producing death. The first was established when it appeared 
that death ensued from a pistol shot through the heart of the insured. The 
evidence on that point was direct and positive. * * * Were the means by which 
the insured came to his death also accidental? If he committed suicide, then 
the law was for the company, because the policy * * * did not extend to * * * 
self-destruction.” 
; The opinion proceeds, 127 U.S. 661, at page 667, 8 S.Ct. 1360, 1363, 32 L.Ed. 
308: “Did the court err in saying to the jury that, upon the issue as to suicide, 
the law was for the plaintiff, unless that presumption was overcome by com- 
petent evidence? This question must be answered in the negative. The con- 
dition that direct and positive proof fhust be made of death having been caused 
by external, violent, and accidental means, did not deprive the plaintiff when 
making such proof, of the benefit of the rules of law established for the guidance 
f courts and juries in the investigation and determination of facts.” 


The statement just quoted, lacking somewhat of the precision generally 
found in opinions of the Court prepared by its eminent author, has been 
variously construed. The question it propounds does not fully reflect. the 
substance of the charge which put on the defendant the burden of proving 
suicide by preponderance of the evidence. However, the opinion shows that 
the burden was on plaintiff to prove death by accident as defined in the contract. 
It contains nothing to suggest that the court deemed the issue as to burden of 
proof arising on general denial to be affected by defendant’s allegation of 
suicide. It held that if the insured committed suicide, plaintiff had no claim: 
that, from the fact of death by violence, accident would be presumed, and that 
unless the presumption was overcome by evidence the law was for plaintiff. 
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The opinion does not indicate the quantum of proof required to put an end to 
the presumption. It is consistent with, if indeed it does not support, the 
rule that the presumption is not evidence and ceases upon the introduction of 
substantial proof to the contrary. Thayer, Preliminary Treatise on Evidence, p. 
346; Mobile, J. & K. C. R. v. Turnipseed, 219 U.S. 35, 43, 31 S.Ct. 136, 55 L.Ed. 
78, 32 L.R.A.,N.S., 226, Ann.Cas.1912A, 463; Western & A. R. Co. v. Henderson, 
279 U.S. 639, 642, 644, 49 S.Ct. 445, 447, 73 L.Ed. 884; Heiner v. Donnan, 285 U.S. 
312, 329, 52 S.Ct. 358, 362, 76 L.Ed. 772; Atlantic Coast Line R. Co. v. Ford, 287 
U.S. 502, 506, 53 S.Ct. 249, 250, 77 L.Ed. 457; Del Vecchio v. Bowers, 296 U.S. 
280, 286, 56 S.Ct. 190, 193, 80 L.Ed. 229; Nichols v. New York Life Ins. Co., 8& 
Mont. 132, 139 et seq., 292 P. 253. The opinion did not definitely sustain any of 
the charges to which it referred. It falls far short of sustaining the instructions 
challenged in the present case. 

{1, 2) Under the contract in the case now before us, double indemnity is 
payable only on proof of death by accident as there defined. The burden 
was on plaintiff to allege and by a preponderance of the evidence to prove that 
fact. The complaint alleged accident and negatived self-destruction. The 
answer denied accident and alleged suicide. Plaintiff's negation of self-destruc- 
tion taken with defendant’s allegation of suicide served to narrow the possible 
field of controversy. Only the issue of accidental death vel non remained. 
The question of fact to be tried was precisely the same as if plaintiff merely 
alleged accidental death and defendant interposed denial without more. Trav- 
elers Ins. Co. v. Wilkes, 5 Cir., 76 F.2d 701, 705; Fidelity & Casualty Co. of 
New York v. Driver, 5 Cir., 79 F.2d 713, 714; Cf. Home Benefit Association v. 
Sargent, 142 U.S. 691, 12 S.Ct. 332, 35 L.Ed. 1160. 

[3] Upon the fact of violent death without more, the presumption, i. e., the 
applicable rule of law, required the inference of death by accident rather than 
by suicide. As the case stood on the pleadings, the law required judgment for 
plaintiff. Travelers Ins. Co. v. McConkey, supra, 127 U.S. 661, at page 665, 8 
S.Ct. 1360, 32 L.Ed. 308. It was not submitted on pleadings but on pleadings 
and proof. In his charge the judge had to apply the law to the case as it then 
was. The evidence being sufficient to sustain a finding that the death was not 
due to accident, there was no foundation of fact for the application of the 
presumption; and the case stood for decision by the jury upon the evidence 
unaffected by the rule that from the fact of violent death, there being nothing 
to show the contrary, accidental death will be presumed. The presumption 
is not evidence and may not be given weight as evidence. Despiau v. United 
States Casualty Co., 1 Cir., 89 F.2d 43, 44; Jefferson Standard Life Ins. Co. v. 
Clemmer, 4 Cir., 79 F.2d 724, 730, 103 A.L.R. 171; Travelers Ins. Co. v. Wilkes, 
supra, 5 Cir., 76 F.2d 701, at page 705; Fidelity & Casualty Co. of New York v. 
Driver, supra, 5 Cir., 79 F.2d 713, at page 714; Frankel v. New York Life Ins. 
Co., 10 Cir., 51 F.2d 933, 935: Ocean Accident & Guarantee Corp. v. Schachner, 
7 Cir., 70 F.2d 28, 31. But see: New York Life Ins. Co. v. Ross, 6 Cir., 30 F.2d 
80; Tschudi v. Metropolitan Life Ins. Co., 8 Cir., 72 F.2d 306, 308, 310; Nichols 
v. New York Life Ins. Co., supra. 

[4] In determining whether by the greater weight of evidence it has been 
established that the death of the insured was accidental, the jury is required to 
consider all admitted and proved facts and-circumstances upon which the deter- 
mination of that issue depends and, in reaching its decision, should take into 
account the probabilities found from the evidence to attend the claims of the 
respective parties. 

[5] The challenged instructions cannot be sustained. 

Judgment reversed. 

Mr. Justice Cardozo and Mr. Justice Reed took no part in the consideration 
or decision of this case. 

Mr. Justice Black dissents. 


SWEDE v. METROPOLITAN LIFE INS. CO. No. 8525. 
Circuit Court of Appeals, Fifth Circuit. Jan. 25, 1938. 
94 Federal Reporter (2d) 124. 


1. AGENCY. | 
Where soliciting agent, through whom application for life policy had been 





Life] Swede v. Metropolitan Life Ins. Co. 


made, had no authority to bind insurer other than by delivery of policy, no agree- 
ment agent may have had with insured would have been binding upon insurer 
unless ratified by it. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


Appeal from the District Court of the United States for the Southern District 
of Florida; Julian W. Mack, Judge. 

Suit by Shepard A. Swede against the Metropolitan Life Insurance Company 
to reform a life policy and for specific performance of the contractual obligation 
of defendant under the policy when so reformed. From an adverse decree, plaintiff 
appeals. 

Affirmed. 

T. J. Blackwell and A. Y. Clement, both of Miami, Fla., for appellant. 

Joseph F. McPherson, Crate D. Bowen, and Louis S. Bonsteel, all of Miami, 
Fla., for appellee. 

Before Sibley, Hutcheson and Holmes, Circuit Judges. 

Homes, Circuit Judge. 

This appeal is from a decree, entered upon the hearing of exceptions to the 
master’s report and final hearing, sustaining some of the exceptions and modifying 
the findings and denying recovery to appellant as plaintiff in the District Court. 

The bill of complaint alleged that on the 18th of July, 1924, appellant made 
application through one of appellee’s agents for a policy of life insurance in the 
principal amount of $5,000, with total and permanent disability benefits in the 
amount of $50 per month; that thereafter appellee, through its agent, informed 
appellant that it would accept him as an assured, but would not issue a whole-life 
policy with disability benefits, as applied for, but would issue a policy on the 
endowment plan at age 85, with disability benefits, which modification appellant 
accepted; that thereafter the policy was issued under the application as modified, 
the premiums were paid, and the policy was delivered with a copy of the application 
attached thereto and incorporated therein, by reference, as a part of the contract, 
the application having a notation stamped thereon showing the change from 
“whole life with disability’ to “Endowment at age 85, with disability,” said 
application with said notation being in the exact form and language intended by 
appellant; that, relying upon his knowledge and belief in the honesty and reputation 
for fair dealing of appellee, appellant, not being versed in the technical language 
used in insurance policies, made only a superficial examination of the policy, and 
did not discover that in fact the policy did not contain any provision for total 
and permanent disability benefits, and said fact did not become known to him 
until the 18th day of April, 1932: that in May or June, 1925, appellant surrendered 
said policy to appellee for a change in the plan of insurance from endowment at 
age 85 to twenty-payment life, and said policy was changed accordingly, but 
that appellee did not advise appellant that no disability provisions were incor- 
porated in the policy; that on or about the first of January, 1932, appellant became 
totally and permanently disabled, and thereafter submitted due proof of said fact 
to appellee with a claim for total and permanent disability payments in the 
amount of $50 per month. Thereupon, the bill prayed for a decree reforming 
the policy so as to include total and permanent disability benefits at $50 per month, 
for an accounting, and for specific performance of the contractual obligation of 
appellee under the policy when so reformed. 

The answer admits the application of July 18, 1924, but alleges that the issuing 
officers of appellee were unwilling to accept the risks in the policy applied for, 
but were willing to issue a policy in the endowment form aforesaid, with disability 
henefits, which is a rated policy in which the premium is considerably higher. It 
further alleges that on November 11, 1924, appellee issued the policy in the 
endowment form, with a disability provision, and transmitted the same to its 
agent for delivery to appellant, but that appellant refused to accept the policy 
and caused it to be returned for further modification by the elimination of said 
disability provision, and the change of the plan of premium payments from an 
annual to a semiannual basis. 

The matter was referred to a master for the taking of testimony and the 
report of his findings and conclusions. There was much conflicting evidence, but 
our conclusions render a consideration of the conflicting evidence unnecessary. | 

The uncontradicted evidence shows that appellant’s application was received 
at the home office of appellee in due course, but that action thereon was delayed 
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until November 11, 1924, at which time a policy in the form of “Endowment at 
age 85, with disability,” was authorized and issued. This policy was transmitted 
to the district office of appellee for delivery to appellant. Appellant declined 
to accept the policy, and it was returned to the district office by the soliciting 
agent. It was then returned to the home office by the district agent with a letter 
attached in which the district agent informed appellee that appellant was unwilling 
to take the policy as issued, but would accept it on a semi annual basis and without 
disability. The premium for the first period on the policy as issued, but on a 
semiannual basis and without disability, was remitted with the returned policy, 
in the amount specified in appellee’s rate book for such insurance. 

Being thus informed that appellant had agreed to accept a policy without 
disability benefits at the reduced premium, and intending to issue such a_ policy, 
the home office of appellee caused a new policy to be issued without said disability 
provision and on a semiannual basis. The application was indorsed to show 
the change, but, by inadvertence, the copy attached to the policy issued November 
llth was removed therefrom and inserted in the new policy without such notation 
being made thereon. This same inadvertence persisted when the policy was surren- 
dered in 1925 for the issuance of a twenty-payment life. 

On the master’s finding that appellant had never consented to the elimination 
of the disability provisions, and had believed that such protection was afforded 
by the policies, and that the elimination of these provisions was the result of a 
mutual mistake between appellant and the soliciting agent of appellee, he reported 
his conclusions to be that the provisions were eliminated by —— mistake and 
that an equitable right to reformation accrued to appellant. The District Court, 
accepting the findings of the master on the testimony in so far as there was any 
conflict, rejected his conclusions and entered its decree denying recovery and 
dismissing the bill. 

[1] No fraud is alleged or shown, and it is conceded that the soliciting agent 
who tendered the policy first issued had no authority to bind appellee other than 
by delivery of the policy. Hence, no agreement he may have had with appellant 
would have been binding upon appellee unless ratified by it. The policies issued 
were the policies intended by the officers of the corporation. Whether they 
reflected the true intent of appellant or not, these officers never intended that appellee 
should be bound in any other way than as expressed in those documents. Thus 
the purpose of appellant is to have this court write into the contract, reformation 
of which is sought, a provision that one of the parties did not agree to and did 
not consent to have incorporated therein. 

[2] In order to support reformation, the evidence must show that the instru- 
ment is not the true expression of the agreement. It must show that the deficiency 
or falsity of the instrument is the result of a mutual mistake, not merely the 
mistake of one of the parties. It must show what the true agreement was, and 
that the minds of the parties actually met thereon. Britton v. Metropolitan Life 
Ins. Co., 165 N.C. 149, 80 S.E. 1072: By-Fi Building & Loan Ass’n v. New York 
Casualty Co., 116 N.J.Eq. 265, 173 A. 90: Algeo v. Employers’ Indemnity Corp.. 
119 Kan. 186, 237 P. 879. 

[3, 4] The policy here involved is prima facie what both of the parties 
intended it to be. The burden of showing its lack of verity is on the appellant, 
and he has wholly failed to meet this burden. Rosenthal v. First National 
Fire Insurance Co., 74 Fla. 371, 77 So. 92; Hearne vy. New England Mutual Marine 
Insurance Co., 20 Wall. 488, 87 U.S. 488, 22 L.Ed. 395. Instead of showing that 
the parties did not intend the contract issued and accepted, but did intend another 
and different contract, it shows conclusively that one of the parties did intend 
this contract, and did not agree to or intend any other. 


The District Court committed no error, and its decree is affirmed. 


MORGAN v. PENN MUT. LIFE INS. CO. No. 10997. 
Circuit Court of Appeals, Eighth Circuit. Jan. 29, 1938. 
94 Federal Reporter (2d) 129. 
. VESTED INTEREST. 
Where no right is reserved in life policy to change beneficiary without benefici- 
ary’s consent, the policy confers immediately upon its issue a vested right in the 





Life] Morgan v. Penn Mut. Life Ins. Co. 1339 


beneficiary that cannot be defeated by assignment or transfer without beneficiary’s 
consent. ; 

(For other cases, see Insurance, Dec. Dig. §§ 205, 586, 587.) 

3. RESERVATION. 

Where life policy by its terms gives the insured the right to change beneficiary 
or assign policy, the beneficiary takes only a contingent interest therein in the nature 
of an expectancy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4. SURRENDER. 

Where life policy reserved to insured right to change beneficiary or assign 
policy without beneficiary’s consent, beneficiary acquired a mere expectancy and the 
insured could surrender policy without beneficiary’s consent. 

(For other cases, see Insurance, Dec. Dig. §§ 239, 586.) 

5. CANCELLATION. 

Irrespective of any provision in life policy as to cancellation, it may be cancelled 
by mutual agreement so as to terminate the rights and obligations of the parties if 
there are no vested rights in the beneficiary or other third party 

(For other cases, see Insurance, Dec. Dig. § 246.) 

6. SURRENDER. 

Where life policy reserved to the insured the unconditional right to change ben- 
eliciary and also right to assign policy, the insured has the right to surrender policy 
upon such condition as should meet his approval. 

(For other cases, see Insurance, Dec. Dig. § 239.) 

Appeal from the District Court of the United States for the Eastern District 
f Missouri; George H. Moore, Judge. 

Action by Madeline B. Morgan against the Penn Mutual Life Insurance 
Company to recover on a policy of life insurance issued to Arthur E. Bingham, 
naming plaintiff as beneficiary. From a judgment dismissing the action on the 
merits, the plaintiff appeals 

Affirmed. 

Edward D’Arcy of St. Louis, Mo., for appellant. 

James C. Jones, Jr., of St. Louis, Mo. (James C. Jones and Lon O. Hocker, 
both of St. Louis, Mo., John M. Huebner, of Philadelphia, Pa., and Jones, 
Hocker, Gladney & Grand, of St. Louis, Mo., on the brief), for appellee. 

Before Stone, Gardner, and Thomas, Circuit Judges. 

Garpner, Circuit Judge. 

This was an action brought by appellant as plaintiff below to recover on a 
policy of life insurance issued by appellee to her father, Arthur E. Bingham, and 
in which she was named as beneficiary. The petition was in conventional 
form. The answer admitted the execution and delivery of the policy, the death 
of the insured, and the making of proper proof of death, but alleged that the 
policy contained provision that the insured should have full power to change 
the beneficiary, and that the insured, in consideration of the payment to him 
of $9,234.44, surrendered to the insurance company “that portion of the policy 
or combination annuity bond under which the defendant agreed, upon the death 
of the said Arthur E. Bingham, to pay to the plaintiff the sum of $15,000.00,” 
and hence at the time of his death the policy was no longer in effect, but had 
been surrendered up and canceled. 

The action was tried upon an agreed statement of facts. At the close of 
the evidence, each of the parties moved for a directed verdict. The request for 
a directed verdict by plaintiff was overruled, and that of the defendant was 
sustained. Judgment was accordingly entered, dismissing plaintiff’s action on 
the merits, and from the judgment thus entered appellant prosecutes this 
appeal. We shall refer to the parties as they were designated in the lower 
court. 

[1] The sole question presented is whether the court erred in granting 
defendant's motion for a directed verdict. Both parties having moved for a 
directed verdict, the question on appeal is whether the verdict as directed is 
sustained by substantial evidence. 

On July 17, 1903, defendant issued and delivered to Arthur E. Bingham, 
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plaintiff's father, its policy of combination annuity bond, under which, at death, 
benefits were made payable to plaintiff in the principal sum of $15,000. The 
policy also provided for payment to the insured during his lifetime of a certain 
annuity. The policy contained a clause authorizing the insured to change the 
beneficiary; in fact, the insured in his application, which was attached to and 
made a part of the policy, reserved this right. In this regard the policy provided 
as follows: “Arthtur E. Bingham, the insured, shall have full power while 
this policy is in force and not previously assigned, to name a new payee to 
receive in place of Madeline, his daughter, the instalments as they fall due 
hereunder, which by the terms of this contract are now payable to her, such 
change shall be made by instrument in writing and shall take effect only upon 
its endorsement upon the policy by the Company at its Home Office.” 

The policy contained a table of loan values available to the insured upon an 
assignment by him of the policy to the company as collateral security. 

The policy was issued for a single premium paid by the insured at the time 
in the amount of $16,322.59. It should also be observed that the policy in fact 
embodied three contracts: (1) An annuity of $600, payable to Arthur E. Bingham 
i quarter annual installments of $150 each during his lifetime; (2) a contract 
of life insurance in which the company agreed to pay the sum of $15,000 to the 
plaintiff as beneficiary upon the death of the insured; and (3) an agreement 
for a deferred annuity if the plaintiff should live to receive the 100 quarterly 
installments provided for under the life insurance benefit. 

In June, 1934, the insured, after some negotiations and correspondence 
between himself and the insurance company, surrendered the life insurance 
benefit of the policy in consideration of the payment to him of $9,234.44, and on 
September 7, 1934, in connection with this settlement, he executed the following 
written agreement: 

“T hereby surrender to The Penn Mutual Life Insurance Company of Phila- 
delphia, Pennsylvania, all right, title and interest in the Single Payment Life 
portion of the above policy for a cash value of $9,234.44 * * * to be paid to the 
undersigned in cash. 

“In this transaction the said Policy is to be returned to the said Company 
for endorsement showing the surrender of the above (for) $9,234.44 and the 
Annuity Bond portion of the policy is to be continued, paying quarterly instal- 
ments due the first of July, October, January and April of $150.00 each, to 
Arthur E. Bingham (the annuitant) during his lifetime; and the Continuous 
Instalments will be payable quarterly for $150.00 each, commencing 25 years 
after the death of Arthur E. Bingham (the insured), provided Madeline B. 
Morgan, the beneficiary, be then living.” 

The insurance company paid the insured the agreed sum of $9,234.44 and 
placed an endorsement on the policy of the surrender of the life insurance 
benefit to the company in consideration of this payment, which was the full 
amount of the reserve on the life insurance benefit of the policy at the date 
of its surrender, 

The plaintiff did not know of the surrender of the life insurance benefit until 
after the death of the insured, and, of course, did not consent to nor approve 
the same. The ‘insured died March 20, 1935. 


{2, 3] As has been observed, the policy reserved to the insured the right 
to change the beneficiary, and it also reserved to him the right of assignment. 
There is no claim that the plaintiff as beneficiary, with the knowledge of the 
company or otherwise, paid any part of the premium, nor that by contract with 
the insured she had acquired a vested right in the insurance policy with knowl- 
edge of the company. Where no right is reserved in the policy to change the 
beneficiary without his consent, the policy confers immediately upon its issue 
a vested right in the beneficiary that cannot be defeated by assignment or 
transfer without his consent, but it is equally well settled by controlling author- 
ity in the national courts that, where the policy by its terms gives the insured 
the right to change the beneficiary or assign the policy, the beneficiary takes 
only a contingent interest therein in the nature of an expectancy. Supreme 
Council of Royal Arcanum v. Behrend, 247 U.S. 394, 38 S.Ct. 522, 524, 62 L.Ed. 
1182, 1 A.L.R. 966; Self v. New York Life Ins. Co., 8 Cir., 56 F.2d 364, 366; 
Kincaid v. New York Life Ins. Co., 5 Cir., 66 F.2d 268; Southern Lumber Co. v. 
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Pearce, 5 Cir., 60 F.2d 477; Donnelly v. Northwestern Life Ins. Co., 5 Cir., 59 
F.2d 46; McKinney v. Fidelity Mutual Life Ins. Co., 270 Mo. 305, 193 S.W. 564, 
566; Rosman y. Travelers Ins. Co., 127 Md. 689, 96 A. 875, Ann.Cas.1918C, 1047. 

The rule is stated by the Supreme Court in Supreme Council of Royal 
Arcanum vy. Behrend, supra, as follows: “In the absence of a special provision 
of law or of a rule of the association to the contrary, the naming of a person 
as beneficiary in the benefit certificate of a fraternal benefit association confers 
not a vested right, but an expectancy merely which may be defeated at any 
time by act of the insured member.” 

The same rule is announced by this court in Self v. New York Life Insurance 
Company, supra, where, in an opinion by the late Judge Kenyon, it is said: 
“However, notwithstanding this, we may say that there was the right in the 
policy for insured to change the beneficiary (stipulation covering this has been 
filed in this court) ; therefore, the beneficiary had no vested interest in the policy.” 

The same rule prevails in Missouri. Thus, in McKinney v. Fidelity Mutual 
Life Insurance Company, supra, in discussing the effect of the reserved right 
to change the beneficiary, it is said: “Whether it [the right to change the bene- 
ficiary] arises by convention or from the nature of the insurance, the beneficiary 
to be affected by its exercise has a conditional interest only in the policy proceeds, 
while the power to change such beneficiary continues to exist.” 

|4] But it is urged by plaintiff that, while the policy gave the insured the 
power to change the beneficiary, this would not entitle him to surrender the policy 
without the consent of the beneficiary. Plaintiff’s contention is based upon the 
erroneous assumption that the beneficiary acquired a vested interest. She acquired, 
however, a mere expectancy. The policy itself reserved to the insured the absolute 
tight to change the beneficiary or to assign. Bearing in mind that the plaintiff 
had no vested right in the policy, it seems logically to follow that it was no 
concern of hers what disposition insured made of it. 


(5, 6] Irrespective of any provision in the policy as to cancellation, it may 
be canceled by mutual agreement so as to terminate the rights and obligations 
of the parties, if there are no vested rights in the beneficiary or other third party. 
But, where the policy itself reserves to the insured the unconditional right to 
change the beneficiary, and also the right to assign the policy, there would seem 
to be no doubt of his right to surrender it upon such consideration as should 
meet his approval. Hopkins v. Northwestern Life Assur. Co., 3 Cir., 99 F. 199, 202; 
Malone v. Cohn, 5 Cir., 236 F. 882; Carnes v. Franklin Life Ins. Co. 5 Cir., 
81 F.2d 800, 804: Aétna Life Ins. Co. v. Phillips, 10 Cir., 69 F.2d 901; Rawls v. 
Penn Mutual Life Ins. Co., 5 Cir., 253 F. 725; Mutual Benefit Life Ins. Co. v. 
Swett, 6 Cir., 222 F. 200, Ann.Cas.1917B, 298. The insured, under the terms of 
this policy, had complete control and dominion of it, and, under such circumstances, 
the beneficiary, having a mere expectancy, could have no interest nor concern in 
the method or means employed by the insured in making disposition of his own 
property. As said in Supreme Council of Royal Arcanum v. Behrend, supra, 
this expectancy “may be defeated at any time by act of the insured member.” 
The “act of the insured member” is not confined to a formal change of beneficiary. 
The rights of a beneficiary under such a policy are somewhat analogous to those 
of-a beneficiary under a will. As in the case of a will, this provision in the policy 
became effective only at the death of the Seeueedl If, under will, a legatee were 
given specificially described property, this would not prevent the testator in his 
lifetime from disposing of that property and thus render the devise inoperative. 
Neither would it prevent the -testator from changing the provisions of his will 
by codicil or by the making of a new will, so as to defeat the original potential 
gift to the named beneficiary. An express intention to make a gift may always 
be rendered nugatory by withdrawal or cancellation of such express intention 
hefore delivery of the gift. 

In Hopkins v. Northwestern Life Assurance Company, supra, insured, without 
the knowledge of the beneficiary, surrendered a policy in which he had reserved 
the right to change the beneficiary, taking a new policy and naming a different 
beneficiary. In the course of the opinion it is, among other things, said: “The 
control over the contract of insurance given to the insured, independent of the 
will of the beneficiary, makes impossible the existence of such permanent or 
vested interest in such beneficiary during the lifetime of the insured. The right 
of the beneficiary is inchoate, and a mere expectancy, during such lifetime, and does 
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not become vested until the death of the insured happens with the policy unchanged. 
In this view the original policy was effectually surrendered and canceled by the 
agreement of December 8, 1897, and the issuance of the new certificate or policy 
on that date.” 

Whether a policy be surrendered and canceled in exchange for another policy 
naming a different beneficiary, or be surrendered and canceled upon payment~of 
its cash surrender value, cannot be material so far as third parties are concerned. 

In Carnes v. Franklin Life Ins. Co., supra, the court had under consideration 
a policy which reserved to the insured the right to change the beneficiary. In 
the course of the opinion it is said: “Under the policy now in question, the 
insured had an unrestricted right to change the beneficiary in any way assented 
to by the insurer. This being so, the appellant had no vested right in the policy, 
and she is without right to challenge the above set out instrument whereby the 
insured, with the consent of the insurer, assigned that policy to the appellee, 
and conferred on the latter unrestricted power over the policy, including the right 
‘to execute a valid surrender of said policy and collect and receipt for the 
proceeds thereof at any time for the sole use and benefit of said assignee.’ ” 

If the policy might be thus assigned, it might also be surrendered. Ordinarily, 
what may he done indirectly may be done directly. To hold otherwise would 
be to regard form rather than substance. 

There are some authorities sustaining the contention of the plaintiff, but they 
are in the minority, and we feel constrained to follow the controlling decisions 
of the national courts. 

The judgment appealed from is therefore affirmed. 


NEW YORK LIFE INS. CO. v. BACALIS. No. 8465. 
Circuit Court of Appeals, Fifth Circuit. Jan. 27, 1938. 


94 Federal Reporter (2d) 200. 
2. CONCEALMENT. 

In action on life policy, evidence held not sufficiently clear and convincing 
to authorize denial of recovery for concealment of risk on ground that insured, 
who was murdered a few weeks after applving for policy, knew at time of, applica- 
tion that he was under risk of being murdered by person whom he had charged 
with adultery. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. FRAUD. 

In action on life policy, evidence of insured’s fraud in procuring policy as a 
defense must be clear and satisfactory, and bare preponderance of evidence 
thereof is insufficient. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4.. PRESUMPTION. 

In action on life policy, fraud of insured in procuring policy is never 
presumed, and insurer had burden of proving fraud with reasonable certainty by 
a preponderance of convincing evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 646[3], 665[3].) 

5. CONCEALMENT. 

As a defense to action on life policy, concealment in procuring the policy 1s 
only a form of fraud and, like fraud, requires reasonable certainty of proof by 
preponderance of convincing evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 258, 665[3].) 

Appeal from the District Court of the United States for the Southern District 
of Florida; Alexander Akerman, Judge. 

Action on life policy by James M. Bacalis against the New York Life Insur- 
ance Company. From a judgment on a directed verdict for plaintiff, defendant 
appeals. 

Affirmed. 

R. W. Shackleford, of Tampa, Fla., for appellant. 

C. Edmund Worth and W. J. Bivens, both of Tampa, Fla., for appellee. 

Before Foster, Sibley, and Holmes, Circuit Judges. 

Sistey, Circuit Judge. 

James Bacalis, as beneficiary of an insurance policy on the life of his brother 
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Jerry, got a verdict by direction of the court, and the Insurance Company appealing 
contends that the evidence required submission to the jury of the issues made by 
special pleas in substance that the insured, who was murdered September 3, 1934, 
was on August 10, 1934, when he applied for the insurance, and on August 24th, 
when the policy was delivered, in personal difficulty with one Peter Frank, and 
helieved he was in danger of being murdered by Frank, and was carrying a pistol 
to protect himself, which were circumstances material to the risk unknown to the 
company and which Bacalis was bound to disclose. 

The evidence showed that Jerry Bacalis had previously carried several policies 
of insurance with the company which had lapsed for nonpayment of the premiums. 
In 1934, he appears to have had a home, and a good business in which Frank and 
Frank’s brother-in-law Charlie Peters were partners. In May, 1934, Bacalis 
intercepted a letter from his wife to Frank which led to a discovery of adultery 
hetween them. On July 17th, Bacalis filed a suit for divorce against his wife 
on that ground, and a suit against Frank for $50,000 for alienation of his wife’s 
affections. Friends arranged a settlement of the latter suit on July 19th by which 
Frank was to sell on agreed terms his interest in the business to Bacalis. The 
preliminary payments were made by Bacalis July 31st, and the suit was dismissed. 
A Greek society to which all parties belonged expelled Frank, but Bacalis is not 
shown to have had anything to do with that. Frank was not entirely satisfied with 
the settlement, but the witnesses would not say that he continued “mad.” No 
proof was made that either Frank or Bacalis had attempted to attack the other, 
or threatened to do so. Frank had, in speaking of Bacalis, called him a vile 
name and made an incomplete threat of some sort in case Bacalis should attempt 
to oust Charlie Peters from the business, but Peters testified that Bacalis had 
never attempted to do that and he did not expect it; and this was all after the 
policy had been delivered. There was evidence that the night of the day after 
the policy was delivered Bacalis asked his young nephew, who slept in an adjoining 
room, to sleep with him. The following day Bacalis went on a trip and brought 
back one Lemons, who slept with him five nights afterwards and was sleeping 
with him on the morning of September 3rd when Bacalis was found in bed shot 
through the head. Neither Lemons nor Frank testified. Bacalis had a large 
pistol which he carried on his trips, but was not carrying it more than usual just 
hefore his death. He also had gotten a small pistol during the last days belonging 
apparently to one Doukos. Doukos was produced as a witness by the Insurance 
Company, but was withdrawn, and the time and circumstances of Bacalis getting 
that pistol do not well appear. The nephew of Bacalis and two other witnesses 
mainly relied on by the Insurance Company to prove the pleas did not testify to 
anything of importance occurring prior to the delivery of the policy. They had, 
however, previously been questioned and their answers taken by a stenographer. 
These answers the Insurance Company was allowed to use at first to refresh 
their recollections, but on failure in that effort they were proven bv the stenog- 
rapher and introduced as an impeachment. The impeaching statements were 
themselves vague, but could be construed to show fear and caution on the part 
of Bacalis before the policy was applied for or issued. It was undisputed that 
Bacalis applied for two policies totalling $10,000, which were issued and tendered 
to him. but he accepted only one of them. There was no attempt to show who 
killed Bacalis. Both Lemons and Frank, it is admitted in argument, have been 
acquitted. Frank v. State, 121 Fla. 53, 163 So. 223. 

11, 21 The pleas do not allege any fraudulent intent or purpose on the part 
of Bacalis in applying for and accepting the insurance. His refusal to accept 
all that was offered would go far to disprove such an intent. No questions were 
asked him in connection with his application touching this matter. The position 
taken is that the case is like that where one gets fire insurance on his property 
when to his knowledge, but not that of the insurer, a conflagration which threatens 
it is already raging; or where one about to fight a duel should in like manner 
obtain life insurance, as instanced by Judge Taft in Penn Mutual Life Ins. Co. 
v. Mechanics’ Co., 6 Cir., 72 F. 413, 38 L.R.A. 33: and that the risk is simply 
not that intended to be insured. In reply it is urged that after all relief in such 
a case depends on the fraud of the insured as causing a mistake on the part of 
the insurer, and that a fraudulent purpose must be shown as held in the case 
cited: and that the fraudulent intent is necessary to be averred has been decided 
in Florida. American Ins. Co. v. Robinson, 120 Fla. 674, 163 So. 17. Many cases 
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are cited by each side on this point, but we will not decide it because the pleas 
were demurred to on this ground and were upheld as written, and that judgment 
is not up for review by cross-appeal. We find it necessary to review only the ruling 
of the judge that the evidence did not sufficiently sustain the pleas, for we agree 
in that opinion. 

[3-5] Where against its written policy a life insurance company, particularly 
after tne death of the insured, attempts to show fraud of the insured in 
procuring it, the rule is well settled that some evidence of fraud is not enough, 
nor should the jury be instructed to act on the bare preponderance of the evidence, 
but that the evidence must be clear and satisfactory in character. Suravitz v. 
Prudential Ins. Co., 261 Pa. 390, 104 A. 754: Northwestern Mutual Life Ins. 
Co. v. Wiggins, 9 Cir., 15 F.2d 646; Equitable Life Assurance Society v. Dunn, 
3 Cir., 61 F.2d 450; New York Life Insurance Co. v. Kwetkauskas, 3 Cir., 63 
F.2d 890: Northwestern Mutual Life Ins. Co. v. West, 62 App.D.C. 381, 68 
F.2d 428. In the language of this court in Williams v. Penn Mutual Life Ins. 
Co., 5 Cir., 27 F.2d 1, 3, “Fraud is never presumed, and the burden was on 
appellant to prove it with reasonable certainty by a preponderance of convincing 
evidence.” Concealment is only a form of fraud, and the same rule applies when 
concealment is claimed. College Silk Throwing Co. v. American Credit Ind. 
Co., 3 Cir., 43 F.2d 668. Bacalis had some cause, in popular estimation, to kill 
Frank, but Frank had none to kill Bacalis. It is not contended that Bacalis 
meditated any attack on Frank. The initial difficulty and its first heat had been 
assuaged both by time and by a settlement. No new cause for violence appears 
to have arisen. No strong reason for Bacalis to expect to be killed is proven, 
nor is it clearly proved that he had such a fear before the policy became of force. 
One might suppose that his later unwillingness to sleep alone was due to such a 
fear, and that the fear dated back to the negotiation for the policy; but there 
. no clear and convincing proof of it. It is not even shown that Frank did kill 

im. 

[6-9] Appellant is driven to rely, as it does, on the position that the jury 
might believe the prior statements of the impeached witnesses as the real truth. 
We think these statements not made in the presence of the insured or anyone 
representing the policy are only hearsay which could not have been introduced 
at all except for the purpose of impeaching the witnesses whom the Insurance 
Company had introduced, and then only on a showing to the court that it ought 
not to be bound by what they had testified because it had been entrapped by them. 
The former statements were admitted only to destroy the credit of the witnesses, 
to annul and not to substitute their testimony. An ex parte statement does not 
become evidence of its contents because it misled a litigant into swearing its maker 
as a witness. If it can be shown that an important witness has by the opposing 
litigant heen induced to change his testimony a situation may arise capable of 
proof as a circumstance, but it is the conduct of the opposite party that is really 
proved: just as it is when a statement is made in his presence which if untrue 
he ought to deny but does not. It is not the statement but the opposing partv’s 
conduct with reference to it that becomes evidence. No conduct of either the 
dead or the suing Bacalis was shown to have caused a change in the testimony of 
these witnesses. They stand repudiated and impeached by the Insurance Com- 
pany. Not only are the impeaching statements not evidence, but the credit of 
their makers as to what they now swear is weakened. This is but another reason 
for saying that the evidence wholly fails to be clear and convincing that the pleas 
are true, but only raises a suspicion that they may be 

The judgment is affirmed. 


NEW YORK LIFE INS. CO. v. JACKSON et al. No. 6225. 
Circuit Court of Appeals, Seventh Circuit. Jan. 10, 1938. 
Rehearing Denied Feb. 14, 1928. 

94 Federal Reporter (2d) 288. 


1. GRACE PERIOD. 

Where life policv provided for cash benefits and waiver of premium in event 
of total permanent disability, stating that “in event of default in payment of 
premium after” total disability “the policy will be restored and_ the _ benefits 
shall be the same,” total disability, occurring within 30-day grace period after 
default, had effect of restoring the policy and of entitling insured to waiver of 
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premium and disability benefits thereafter, notwithstanding provision, incon- 
sistent with provision for grace, that payment of premium should not maintain 
policy in force beyond date when next premium became due. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. CONSTRUCTION. 

Where two provisions of life policy are inconsistent, the provision most 
favorable to insured must prevail. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. AMBIGUITY. 

Though life insurer may exclude benefits arising from total disability from 
operation of grace provisions, such exclusion must be entirely unambiguous to 
be effective. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. TOTAL DISABILITY. 

The inclusion in life policy of a proviso for deduction of overdue premium 
in case of death during period of grace does not affect continuance of insurance 
in force in event of total disability during period of grace, notwithstanding 
failure of policy to include such proviso with respect to disability benefits and 
waiver of premium. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from the District Court of the United States for the Southern 
District of Illinois, Southern Division; Charles G. Briggle, Judge. 

Suit’ in equity by the New York Life Insurance Company against Clarence 
G. Jackson and others, to cancel a reinstatement of a policy, wherein the 
defendants filed answer and cross-bill to recover benefits. From a decree for 
defendants on their cross-bill, plaintiff appeals. 

Affirmed. 

Rudolph J. Kramer, Bruce A. Campbell, R. E. Costello, Roland H. Wiechert, 
and Norman J. Gundlach, all of East St. Louis, Ill. (James J. Graham, of 
Springfield, Ill., of counsel), for appellant. 


M. W. Feuerbacher, Arthur J. Freund, and Fred A. Eppenberger, all of 
St. Louis, Mo., for appellees. 

Before Evans and Sparks, Circuit Judges, and Lindley, District Judge. 

Sparks, Circuit Judge. 

This appeal presents the rather narrow question whether, under the pro- 
visions of the policy here involved, an insurer is liable for disability benefits 
to its insured who became totally and permanently disabled during the period 
of grace following the date on which a semiannual premium payment fell due, 
which premium was not paid until after the expiration of the period of grace. 
The insurer filed suit in equity to cancel the reinstatement of the policy on the 
ground that it was secured by fraudulent misrepresentations in the application 
for such reinstatement. The defendants named in the bill, the insured and his 
wife who was the beneficiary under the policy, filed an answer denying the 
responsibility of the insured for any misrepresentations which might have 
occurred in the application by reason of his mental incapacity at that time. 
They also filed a cross-bill asking that the insurer be ordered to pay the monthly 
disability benefits provided for in the policy, with 10 per cent additional for the 
\exatious delay in payments due up to the date of the decree, and $2,000 for 
their attorneys’ fees. Decree was rendered in favor of the defendants on their 
cross-bill, and the insurer was ordered to pay the amount of monthly benefits 
accrued from August 18, 1934, to date, with 5 per cent interest, less the amount 
owed by the insured on a loan secured by him on his policy. The decree also 
declared null and void the reinstatement of the policy August 25, 1934, and held 
the policy in full force and effect from the date of its issuance. It is from this 
decree that the appeal is prosecuted. 


_ The facts were all stipulated except as to the mental condition of the 
insured during the period in question, and as to that appellees introduced evi- 
dence, the materiality and probative value of which appellant denied. Appellant 
introduced no evidence. The court found the facts substantially as follows: 
Appellant issued its policy to Jackson, then a resident of Missouri, July 22, 1927. 
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All premiums were paid up to and including that due January 22, 1934. August 
25, 1934, Jackson executed a written application for reinstatement of his policy, 
stating that he was then in the same condition of health as when the policy 
issued, and that he had suffered no illnesses or injuries nor had he consulted 
or been treated by any physician during the preceding 2 years. Both appellees 
then executed a loan agreement note for $1,471, and paid appellant $142 in cash, 
thereby paying a note executed in February, 1934, with interest, and paying the 
semiannual premium due July 22, 1934. 

On December 5, 1934, Jackson furnished proofs for a claim for total dis- 
ability benefits from August 18, 1934. He had suffered from paralysis agitans 
from August 1, 1934, having been under the care of two physicians who had 
thus diagnosed his condition by reason of which he was totally disabled. He 
was at that time less than 60 years of age. In February, 1935, appellant notified 
appellees that it rescinded the reinstatement of the policy and had restored its 
status as of July 22, 1934, indorsing on the last policy loan agreement (that of 
August 25, 1934) that by reason of the rescission of the reinstatement the 
amount of the indebtedness was reduced to $1,363, foreclosed and paid by deduct- 
ing the amount of the indebtedness and accrued interest from the value of the 
policy as of the date of lapse. It then tendered to Jackson. the sum of $145, the 
amount of cash received in connection with the reinstatement, with interest. 
The court further found, in accordance with the stipulation of facts and the 
evidence introduced, that on August 18, 1934, Jackson was permanently and 
totally mentally and physically disabled and incapacitated, and that such mental 
and physical condition had continued from that date up to the date of entry 
oi the decree. It concluded, therefore, that the attempted reinstatement. of 
that policy was of no effect; that at the time of the disability the policy was in 
full force and effect, and continued so to be; and that there was owing the sum 
of $2,900, with interest amounting to $181, less $1,363, with interest of $231, due 
from Jackson to appellant. 

The policy here involved provided for payment of $10,000 in case of the 
death of the insured, with double indemnity if that death resulted from accident, 
and, “upon receipt of due proof that the Insured is totally and presumably 
permanently disabled before age 60, as defined * * * One Hundred * * * Dollars 
each month, and to waive payment of premiums as provided herein.” The 
sections pertinent to the question of Jackson’s right under the policy provide: 

“In event of default in payment of premium after the Insured has become 
totally disabled as above defined, the policy will be restored and the benefits 
shall be the same as if said default had not occurred, provided due proof that 
the Insured is and has been continuously from date of default so totally dis- 
abled and that such disability will continue for life or has continued for a 
period of not less than three consecutive months, is received by the Company not 
later than six months after said default.” 

“Grace. If any premium is not paid on or before the day it falls due the 
policyholder is in default; but a grace of one month (not less than 30 days) will 
be allowed for the payment of every premium after the first, during which 
time the insurance continues in force. If death occurs within the period of 
grace the overdue premium will be deducted from the amount payable here- 
under.” 

“Payment of Premiums. All premiums are payable on or before their due 
date * * * The payment of the premium shall not maintain the Policy in force 
beyond the date when the next payment becomes due, except as to the benefits 
provided for herein after default in premium payment.” 

“Waiver of Premium. The Company will waive the payment of any 
premium falling due during the period of continuous total disability. * * * ” 

[1] The case, then, squarely presents the question, did Jackson’s total dis- 
ability, conceded to have started after the premium fell due but before the 
expiration of the period of grace, put into operation the provision for restora- 
tion of the policy in case of default in payment of premium after the insured 
became totally disabled, when the policy declared that the policyholder was 
to be in default if the premium were not paid on or before the day it fell due. 

}2] The policy insured (1) against the death of the insured, and (2) against 
his total disability. It remained in force during the grace period. The occur- 
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rence of either event while the policy was in force served to mature the rights 
created by the policy, subject to due proof on the part of the insured to the 
insurer. The provision that the payment of the premium should not maintain 
the policy in force beyond the date when the next premium became due is 
clearly inconsistent with the provision of the grace period during which the 
policy should remain in force, and, of course, when two provisions of the policy 
are inconsistent, that one must prevail which is most favorable to the insured. 

The Court of Appeals for the Fifth Circuit considered a situation practically 
identical with that of the case at bar in Equitable Life Assurance Soc. v. Mac- 
Kirgan, 86 F.2d 271. There also the policy provided (although in separate sec- 
tions instead of in one, as here) that failure to pay any premium on or before 
the day on which it fell due should constitute a default, and that a grace of 31 
days should be granted during which the policy should continue in force. The 
court interpreted this to mean that notwithstanding the default the insurance 
under the policy was to be continued for the period of grace, and that notwith- 
standing failure ever to pay the premium due before the beginning of the total 
disability as defined by the policy, the right to the benefits under the policy was 
fixed. “All premiums after that of February 2, 1932 [the policy date], are 
clearly waived. It is said that that payable February 2, 1932, ‘fell due’ on that 
date rather than at the end of its grace period and is not waived because of a 
disability occurring during the grace period. Looking to the unity of the policy 
and its broad purpose that disability shall both cause an income and preserve 
without premium payment the life insurance, we think that it was intended that 
if a disability occurred during the grace and while the policy was in force the 
insured was to be relieved of the pending and the future premiums during 
disability ; for that one on which grace has not expired nor interest is running 
is not absolutely due. * * * But even if not waived, the premium ought to be 
considered as paid and to be charged by the Society against the disability 
payments owed by it.” 

The Supreme Court of Iowa also had a case presenting facts almost 
identical with those of the case at bar in Murphy v. New York Life Insurance 
Co., 219 Iowa 609, 258 N.W. 749. There the policy was the same as the one here 
involved, and the court held that the insured was entitled to recover benefits 
for disability which occurred after the due date of a premium which was never 
paid, but before the expiration of the period of grace. This and the Mac- 
Kirgan Case, supra, are the only ones we find, or to which our attention has 
been called which are alike as to facts and policy involved. A case decided by 
the Supreme Court, Mutual Life Ins. Co. v. Johnson, 293 U.S. 335, 55 S.Ct. 154, 
79 L.Ed. 398, raises a very similar question. There the insured during the period 
of grace became totally disabled mentally and physically and died thereafter 
within a 6-months period provided for serving the notice of disability required 
to entitle him to the benefits provided by the policy. The court held that his 
right to have the premiums waived was not lost by his failure to give the 
required notice since such failure was due to his mental incapacity to do so. It 
is to be noted that the policy in that case appears to differ from the one here 
involved only in the omission of the statement: “If any premium is not paid 
on or before the day it falls due the policy-holder is in default.’ We agree 
with the reasoning of the MacKirgan Case, supra, in interpreting this to mean 
that notwithstanding the default the insurance was to be continued for the 
period of grace. 


13] While we do not question the right of the insurer to exclude from the 
operation of the grace provisions, benefits arising out of the occurrence of 
total disability, we are of the opinion that such exclusion must be entirely 
unambiguous and free from doubt. Cf. Stroehmann y. Mutual Life Insurance 
Co., 300 U.S. 435, 57 S.Ct. 607, 81 L.Ed. 732. We cannot say that there is such 
freedom from doubt when the policy provides in one clause that the policyholder 
shall be in default if any premium is not paid on the day it falls due, and in the 
next that a grace of one month shall be allowed for the payment, during which 
the insurance continues in force. 


|4]) Appellant contends that the inclusion of the provision that if death 


occurs within the period of grace the overdue premium will be deducted from 
the amount payable under the policy, and the fact that there is no such pro- 
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vision as to the occurrence of total disability, proves that it was not intended 
tcaat the grace period was to be extendcd to save the benefits here sought. 
We do not agree with this contention. The inclusion of a proviso as to deduc- 
tion for premium in case of death in no way affects the continuance of the 
insurance in force in case of total disability. 

Appellant cites numerous cases having to do with the jurisdictions of the 
court to render the relief prayed; the requirement of notice and proof to make 
etiective the provisions as to total disability benefits; forfeiture of the policy in 
the absence of proof, mental incapacity notwithstanding; the fraud of the 
insured in his application for reinstatement upon which appellant relied to its 
detriment; the power of the court to construe the policy as it may determine. 
In our view of the case it is unnecessary for us to discuss these propositions, 
since we are of the opinion that unless the contract by its terms clearly and 
without ambiguity provides that its continuance in force during the grace 
period is limited to death benefits, that grace period must be held to continue 
it in effect as to both death and total disability benefits. The fact of total dis- 
ability of the insured prior to his reaching the age of 60 years is here conceded; 
notice of such disability was duly served within 6 months after default in pay- 
ment of the premium. Whether that default occurred on July 22, when the 
premium became due, or on August 22, when the period of grace expired, we 
agree with the ruling of the District Court that the policy was then in force 
and the rights of the insured became fixed by the occurrence of his disability, 
provided due proof of those rights was given within the time provided. 

Decree affirmed. 


NEW YORK LIFE INS. CO. v. GOLIGHTLY et al. No. 10994. 
Circuit Court of Appeals, Eight Circuit. Jan. 31, 1938. 
94 Federal Reporter (2d) 316. 
3. CONSULTATION. 


In action on life policy, whether insured breached condition precedent by 
visiting physician between time of application for insurance and date policy was 
issued, so as to preclude policy from going into effect, was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4. HEALTH. 

In action on life policy, testimony as to insured’s apparent health was com- 
petent where loss of weight to which doctor testified was so great, if true, that 
it should have been noticeable by those who were acquainted with the insured. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

5. FRAUD. 

In action on life policy, evidence that firm of cotton brokers to whom insured 
was indebted refused to make further loans until insured, who had canceled prior 
policy, took out more insurance was admissible on question of fraud in procuring 
insurance, 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from the District Court of the United States for the Eastern District 
ot Arkansas; Heartsill Ragon, Judge. 

Suit at law by R. H. Golightly, as administrator of the estate of Byrd H. 
Golightly, deceased, and others against the New York Life Insurance Company 
on a lite insurance policy issued on the life of Byrd H. Golightly. From an 
adverse judgment, defendant appeals. 

Affirmed. 

Earl King, of Memphis, Tenn. (Louis H. Cooke, of New York City, and 
King, Taylor & King, of Memphis, Tenn., on the brief), for appellant. 

B. J. Semmes, of Memphis, Tenn., for appellees. 

Before Stone, Gardner, and Thomas, Circuit Judges. 

Tuomas, Circuit Judge. 

This is a suit at law upon a life insurance policy issued by appellant upon the 
life of Byrd H. Golightly for $12,500. The insured applied and was examined 
by the company’s doctor for the insurance on February 15, 1934. The policy is 
dated February 27, 1934, and was delivered to the insured on March 2, 1934. 
The death of the insured occurred on January 31, 1935. 

The plaintifis below were the beneficiaries under the policy, the brothers and 
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sisters of the insured. The company has asserted two defenses: First, that the 
insured had fraudulently induced the company to issue the policy by making false 
statements in his application for insurance; and, second, that the insurance never 
took effect because of a breach of. a condition precedent. The policy provided 
that it should take effect only if the ‘applicant had not been treated by a physician 
between the time of the application for the insurance and the date it was issued, 
and the company contended that Golightly had been treated by a physician within 
this time. 

The case has been tried twice in the District Court. At the first trial the 
court directed a verdict for the insurance company on the ground that the insured 
had made untrue statements in his application. Upon appeal, this court held that, 
upon a consideration of the whole testimony, it was error to sustain the motion 
for a directed verdict, and the judgment was reversed. See Golightly v.-'New 
York Life Ins. Co., 8 Cir., 85 F.2d 122. The insurance company then amended 
its answer to set out more fully its defense of breach of condition precedent, and 
at the second trial introduced additional evidence that had not been heard at the 
first trial. At the close of all the evidence on the second trial, the company 
moved for a directed verdict. That motion was overruled, and, upon submission 
of the case to the jury, a verdict was returned for the plaintiffs. From the judg- 
ment based thereon, the company has brought this appeal, citing as error the 
refusal of the District Court to direct a verdict. 

[1] The principal question to be decided on this appeal is whether the evidence 
in support of the appellant’s affirmative defenses was so conclusive that a motion 
for a directed verdict in its favor should have been sustained. Since, as to the 
detense of misrepresentation, this is the identical question presented on the former 
appeal, the decision there is the law of the case, unless the evidence introduced 
at the second trial is substantially different from that considered upon the first 
appeal. Etna Life Ins. Co. v. Wharton, 8 Cir., 63 F.2d 378; American Surety 
Co. v. Bankers’ Savings & Loan Ass’n, 8 Cir., 67 F.2d 803; Claiborne-Reno Co. v. 
E. I. Du Pont de Nemours & Co., 8 Cir., 77 F.2d 565; De Pareq v. Liggett & 
Mvers Tobacco Co., 8 Cir., 81 F.2d 777; United States v. Bollman, 8 Cir., 81 
F.2d 1009. 

The first consideration, therefore, is to determine in what respect the record 
on this appeal is different. 

At the first trial it was shown that Golightly had been the holder of policies 
of life insurance issued by the appellant company amounting to $12,500, until 
January 13, 1934, when he canceled his insurance. When the firm of cotton 
factors to whom Golightly was indebted learned of this, they insisted that he take 
out more insurance, and declined to make further loans until he did so. Accord- 
ingly, on February 15, 1934, Golightly made application for a $12,500 policy which 
was delivered to him on March 2, 1934. On the day application was made by 
Dr. Reed, the medical examiner for the company, came out to see Golightly at 
his farm to obtain answers to certain questions. Among the answers given by 
Golightly were the following: 

“E, Have you ever raised or spat blood? No. 

“F. Have you gained or lost in weight in the last year? No. 

“8. Have you ever consulted a physician or a practitioner for or suffered 
from any ailment or disease of 

“A. The brain or Nervous System? No. 

“B. The heart, blood vessels or lungs? No. 

“C. The stomach, or intestines, liver, kidneys or bladder? No. 

“T). The skin, middle ear, or eyes? No. 

“9. Have you ever had rheumatism, gout or syphilis? No. 

“10. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answers? No. 

“11, What physicians or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past five years? None.” 

Dr. Reed testified that Golightly then mentioned that he had been to Dr. 
Parker with an abscess on his breast bone. Dr. Reed looked at it and concluded 
that it was not important enough to be mentioned. 

In order to prove the falsity of the statements made in the application, the 
company relied chiefly upon the testimony of Dr. Parker, who had been Golightly’s 
family physician. Dr. Parker testified at the first trial that he had a record of 
two occasions when Golightly had visited him before making application for insur- 
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ance. One was on December 7, 1933, with reference to “muscular rheumatism,” 
and the other was February 5, 1934, when Golightly had the boil on his chest. The 
latter office record contained the notation “Weak. Lost about 20# wt 127#.” 
Another record made by Dr. Parker when the patient went to the hospital for 
examination on April 1, 1934, indicated that he had had an attack of rheumatism 
and influenza in 1933, and again suffered from rheumatism in 1934. Dr. Parker 
also testified that it was his conclusion that Golightly had suffered from cirrhosis 
of the liver about a year prior to his death on January 31, 1935. In the opinion 
written on the former appeal, this evidence was considered at length and it was 
pointed out that a great deal of Dr. Parker’s testimony represented only his own 
thoughts and suspicions which had not been communicated to the patient; that in 
many respects the evidence was uncertain and confusing, and did not show that 
the ailments were such that they should have been mentioned in the application for 
insurance. This court concluded that such evidence was not sufficient to take 
from the jury the question of whether the insured had made a material misrep- 
resentation with intent to deceive. 


At the second trial Dr. Parker was not present, but the transcript of his fomer 
testimony was introduced in evidence. In addition, there were offered two sub- 
sequent depositions made by him and the testimony of Ann Louise Golightly, a 
sister of the insured, and of Dr. Craig, who merely explained the nature of 
amoebic dysentery. This was the only new testimony introduced at the second trial. 
In his first supplementary disposition Dr. Parker attempted to strengthen his 
former testimony. He supplied a number of details which he had been unable 
to give in his former testimony and stated that Byrd Golightly in 1933 had an 
attack of rheumatism accompanied by influenza which lasted six months and for 
which the doctor frequently gave treatment in his office. Dr. Parker stated that 
when Golightly came to the office on February 5, 1934, he was losing weight and 
he knew it. The doctor further testified that at the time of this visit he did not 
know what was causing this loss of weight, and advised the patient to go to the 
hospital. In his last deposition Dr. Parker testified that of his own independent 
recollection and knowledge Golightly had consulted him and received treatment 
two or three times a week from the 5th of February until April, that at these 
visits he was giving Golightly treatments for amoebic dysentery, and that he had 
a record of two consultations and treatments between February 15, the date of 
the application for the policy, and March 2, the date of its delivery. The doctor 
also declared that he had a memorandum of two charges, for $2 and for $5, 
which he said were evidently for laboratory examination on February 16. 


It is this additional testimony upon which the appellant relies to avoid the 
conclusion reached on the former appeal. It is true that some of the weaknesses 
pointed out in the former opinion have now been bolstered by positive assertions. 
But it does not follow from this that a new question is presented here. A&tna Life 
Ins. Co. v. Wharton, supra. Unless something was added by the new evidence 
which compelled the conclusion as a matter of law that there was intentional 
material misrepresentation, then the former decision is the law of the case. The 
doctor’s testimony acquires no aditional credibility from the fact that it was 
substantially undisputed by any direct testimony, since the doctor and the deceased 
would be the only persons likely to know what transpired between them. Other 
factors than direct contradiction may affect the conclusiveness to be attributed 
to evidence. The doctor’s uncertainty and doubt at the first trial as to the facts 
of which he was so positive in his subsequent testimony, and his faiure in the 
original testimony to mention the many visits of the patient mentioned in the 
later depositions, were circumstances to be considered. The testimony as to the 
great loss of weight is not consistent with the testimony of several persons who 
were well acquainted with the deceased, including the company’s medical examiner 
and its agency cashier, that at the time of making application he appeared to be 
normal and healthy. The testimony in the last deposition of Dr. Parker respect- 
ing treatment for amoebic dysentery in February, 1934, contrasts strangely with 
the absence of any mention of that ailment at either of the first two occasions 
when the doctor described the various ailments from which his patient suffered. 
There was no mention of amoebic dysentery in the medical history of the patient 
which was made by Dr. Parker on April 1, 1934, when Golightly entered the 
hospital; and Ann Louise Golightly, the sister with whom he lived, testified that 
amoebic dysentery was not diagnosed nor discussed until ten days after he had 
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entered the hospital. She further stated that Dr. Parker had been employed as 
her brother’s plantation doctor for about fifty tenants, but that because of dissat- 
isfaction she stopped using him after her brother’s death. It was also shown 
that Dr. Parker was employed as an examiner for the appellant insurance company. 

[2] On the prior appeal this court held that the insurance company was not 
entitled to a directed verdict upon the issue of misrepresentation because the 
testimony of Dr. Parker was not sufficiently clear and convincing. It cannot be 
said that with the additional testimony the defendant’s case is any more clear 
and convincing. The decision on the former appeal therefore is the law of the 
case upon this issue. The question was properly submitted to the jury. 

13] The second ground upon which the defendant moved for a directed 
verdict was that Golightly’s visits to his physician between the application for the 
policy on February 15, 1934, and the delivery of it on March 2, 1934, amounted 
to a breach of a condition precedent which prevented the policy from ever going 
into effect. The question thus raised was not decided on the former appeal. The 
only evidence relied upon by the company to prove a breach of this condition 
precedent was the testimony of Dr. Parker. As has been pointed out above, the 
testimony of Dr. Parker that he had treated Golightly for amoebic dysentery dur- 
ing that pe riod was not so conclusive as to leave no question for the jury. There 
was no error in overruling the motion for a — verdict upon this ground. 

It is further contended that the court erred in admitting over objection the 
testimony of P. H. Gideon and of J. P. Norfleet. 

The witness Gideon was the agency cashier of the appellant insurance com- 
pany at Memphis, Tenn. He testified that the insured carried two policies of life 
insurance with the appellant company aggregating $12,500, and that when on 
January 13, 1934, an agent of the company attempted to collect a note Golightly 
had given to pay his premiums, the insured paid the amount of the earned premium 
and surrendered his policies for cancellation. 

Norfleet was a cotton factor at Memphis who loaned the insured money from 
time to time. The policies which were canceled had been assigned to him as 
security. Gideon called Norfleet and told him that the premiums on Golightly’s 
policies had not been paid. Norfleet testified that when he loaned Golightly 
some money in the spring of 1934 he then “required him (Golightly) to take out 
an additional amount of insurance and assign it to us. * * * ‘When I loaned him 
this money for our firm I told him not to draw on me until he got it fixed up. 
Then he went off and took out another insurance policy which he did assign 
absolutely, as I recall it, to our firm.” The amounts of the policies were the 
same. He further testified that the insured drew on him for the first premium 
on the new policy; that at that time Golightly’s apparent condition of health was 
as it had been for 40 years; and that he was a healthy looking man, robust, and 
“in good health as far as I could see.” He said he saw Golightly every Saturday 
and that he had no reason to believe that he was not in good health. 

[4, 5] The statements as to the apparent health of the insured are competent 
in view of the fact that the loss of weight, to which the doctor testified, was so 
great, if true, that it should have been noticeable by those who were acquainted 
with the man. The testimony consisting of the circumstances leading up to the 
making of the application for the policy were clearly admissible upon the question 
. iran. Northwestern Mut. Life Ins. Co. v. West, 62 App.D.C. 381, 68 F.2d 
28, 431. 

There being no error, the judgment is affirmed. 


CARROLL et al. v. NEW YORK LIFE INS. CO. No. 10849. 
Circuit Court of Appeals, Eighth Circuit. Feb. 3, 1938. 
94 Federal Reporter (2d) 333. 
1. CHANGE OF BENEFICIARY. 

An insurer would not be justified in refusing to make a change of beneficiary 
if prior attempted reinstatement were not fraudulently procured as alleged, or if for 
any other reason the policy was in effect at time change was attempted or if a change 
of beneficiary was then permissible for any reason, and in equity attempted change 
would be given effect. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. PARTIES. 


In suit to cancel reinstatement of life policy on ground that reinstatement had 
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been fraudulently procured, insured’s wife whom insured had unsuccesstfully sought 
to have named as beneficiary in place of his estate subsequent to denial of reinstate- 
ment was an “indispensable party,” since wife was interested to an extent that her 
absence would leave controversy undisposed of as to her and continue the threat 
of further litigation over the same subject-matter, if she were not made a party. 
Equity Rule 37, 28 U.S.C.A. following section 723. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Suit by the New York Life Insurance Company against James E. Carroll and 
Marguerite Kowan, executors of the estate of John W. Rowan, deceased, to cancel 
the reinstatement of a life policy. Decree for complainant, and defendants appeal. 

Reversed and remanded, with directions. 

Raymond J. Lahey, of St. Louis, Mo. (Paul G. Ochterbeck, of St. Louis, Mo., 
on the brief), for appellants. 

Vincent L. Boisaubin, of St. Louis, Mo. (James C. Jones and James C. Jones, 
Jr., both of St. Louis, Mo., Louis H. Cooke, of New York City, and Jones, Hocker, 
Gladney & Grand of St. Louis, Mo., on the brief), for appellee. 

Before Stone, Sanborn, and. Woodrough, Circuit Judges. 

SANBORN, Circuit Judge. 

From a decree canceling the reinstatement of a $15,000 policy of life insurance 
issued by the New York Life Insurance Company to John W. Rowan, effective March 
20, 1924, and payable to “the executors, administrators or assigns of the insured, or 
to the duly designated beneficiary,” this appeal has been taken by the executors of 
the insured’s estate. 

By the terms of the policy the insured had the right to change the beneficiary. 
The policy lapsed for nonpayment of the premium which fell due March 20, 1932. 
On April 23, 1932, the insured applied for the reinstatement of the policy and in his 
application made representations as to his insurability. The policy was reinstated. 
On May 23, 1933, the company notified the insured that it had learned that the rep- 
resentations contained in his application were false; that it elected to, and did, 
rescind the reinstatement; and that it had restored the status quo as of March 20, 
1932. 

On July 20, 1933, the insured sought to change the beneficiary to Marguerite 
Rowan, his wife. He executed a written form sufficient for that purpose, and sent 
it to the company with the policy. The company refused to endorse the change 
upon the policy, assigning as its reason therefor that the policv had lansed and was 
no longer in force. It returned to the insured the policy and the request for change 
of beneficiary. 

The insured died November 12, 1933, and thereafter his wife, Marguerite 
Rowan, and James E. Carroll became the executors of his estate. As such, on 
December 30, 1933, they executed proofs of death, in which they stated that they 
claimed this insurance as executors of the insured’s estate. The company denied 
liability, and on February 16, 1934, commenced this suit against the executors to 
cancel the reinstatement of the policy on the ground that the reinstatement had been 
fraudulently procured. Marguerite Rowan, as an individual, was not made a party 
to the suit. The executors, in their answer, denied that the reinstatement was fraud- 
ulently procured, denied that the policy was not in force at the time of the insured’s 
death, and alleged that the insured had on July 20, 1933, changed the beneficiary 
and had made the policy payable to his wife, so that it was her individual property 
and not an asset of the estate, and that they were not proper parties to the suit. 


Upon the trial there was evidence to the effect that, after the death of the 
insured, Marguerite Rowan claimed this policy to be her individual property and 
had a dispute with her co-executor about it: that the policv “was listed in the inven- 
tory of her husband’s estate as being claimed by the New York Life Insurance 
Company to be an asset of the estate and being claimed bv Mrs. Rowan as an asset 
of her individual estate”: and that she had been advised that what she did as exec- 
utor of the estate would not prevent her from claiming the policy as her individual 
property if she saw fit to do so. The evidence also shows that about one week 
before this case was tried Marguerite Rowan had commenced an action in a state 
court of Missouri upon the policy, claiming that on July 20, 1933, the insured had 
changed the beneficiary from his estate to her. 
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The court below, without requiring that Marguerite Rowan in her individual 
capacity be made a party to this suit, tried it upon its merits, and found, in effect, 
that the reinstatement had been procured by fraud; that the company, upon dis- 
covery of the fraud, had rescinded the reinstatement and had restored the status 
quo as of March 20, 1932; that there had been no change of beneficiary; and that 
the policy was not in force at the time of the death of the insured. A decree can- 
celing the reinstatement of the policy was entered, which is the decree appealed from. 

[1] The first question which we are called upon to determine is whether it was 
essential that Marguerite Rowan as an individual be made a party to this suit. We 
are unable to escape the conclusion that she was an indispensable party. It is appar- 
ent that she was a person who either had or claimed an interest in the policy and 
would be vitally affected by the decree. Her claim could not be said to be merely 
colorable, because, if the reinstatement was not fraudulently procured, or if for any 
other reason the policy was in effect at the time the insured attempted to change 
the beneficiary or if a change of beneficiary was then permissible for any reason, the 
company was not justified in refusing to make the change, and in equity the attemp- 
ted change would be given effect. Royal Union Mut. Life Ins. Co. v. Lloyd, & 
Cir., 254 F. 407; Supreme Conclave, Royal Adelphia, vy. Cappella, C.C., 41 F. 1: 
Brotherhood of Railroad Trainmen v. Benson, D.C., 45 F.2d 421. 

[2] Whether the reinstatement of this policy was procured by fraud and was 
subject to cancellation, whether, if so, the cancellation should be made effective as 
of the date of reinstatement or as of some other date, whether the policy was still in 
force at the time the insured attempted to change the beneficiary, whether for any 
reason such attempt was effectual to change the beneficiary, whether the reinstated 
policy was to be regarded as in force at the time of the insured’s death, appear to 
he questions in which Marguerite Rowan has an interest and with respect to which 
she should be afforded an opportunity to be heard. Her absence from the case 
leaves the controversy undisposed of as to her, and continues in existence a threat 
of further litigation over the same subject-matter. 

The Supreme Court, in Niles-Bement-Pond Co. v. Iron Moulders’ Union, 254 
U.S. 77, at page 80, 41 S.Ct. 39, 41, 65 L.Ed. 145, said: 

“There is no prescribed formula for determining in every case whether a person 
or corporation is an indispensable party or not; but a rule early announced and 
often applied by this court is sharply applicable to the case at bar. In Shields v. 
Barrow, 17 How. 130, 139, 15 L.Ed. 158, this language—quoted with approval in 
Barnev v. Baltimore City, 6 Wall. 280, 284, 18 L.Ed. 825, and again in Waterman 
v. Canal-Louisiana Bank Co., 215 U.S. 33, 48, 30 S.Ct. 10, 54 L.Ed. 80—was used to 
describe parties so indispensable that a court of equity will not proceed to final 
decision without them, viz. : 

“Persons who not only have an interest in the controversy, but an interest of 
such a nature that a final decree cannot be made without either affecting that inter- 
est, or leaving the controversy in such a condition that its final termination may be 
wholly inconsistent with equity and good conscience’”: and held that. where a 
nerson has an interest “of a nature such that a final decree could not he made with- 
out affecting that interest, and perhaps not without leaving the controversy in a 
condition wholly inconsistent with that equity which seeks to put an end to litigation 
by doing complete and final justice,” such person is to be regarded as an indispen- 
seble party “within the quoted long-established rule.” See, also, United States v. 
Bank of New York & Trust Co., 296 U.S. 463, 480, 56 S.Ct. 343, 348, 80 L.Fd. 331: 
Commonwealth Trust Co. v. Smith, 266 U.S. 152, 159, 45 S.Ct. 26, 28, 69 L.Ed. 219: 
Texas v. Interstate Com. Comm., 258 U.S. 158, 163, 42 S.Ct. 261. 263, 66 L.Ed. 531: 
Gregory v. Stetson, 133 U.S. 579, 586, 10 S.Ct. 422, 33 L.Ed. 792; Bogart v. South- 
ern Pacific Co., 228 U.S. 137, 145-147, 33 S.Ct. 497, 57 L.Ed. 768; Billings v. Aspen 
Mining & Smelting Co., 8 Cir., 51 F. 338, 350: Tower Hill-Connellsville Coke Co. 
v. Piedmont Coal Co., 4 Cir., 64 F.2d 817, 823, 91 A.L.R. 648: State of Washineton 
v. United States, 9 Cir., 87 F.2d 421, 427, 428; Simkins Federal Practice, 2d Ed., 
pp. 464, 465. 

[3] Our conclusion is that the court below should not have tried this suit 
without requiring that Marguerite Rowan as an individual be made a defendant and 
without affording her an opportunity to answer and to participate in the trial, so that 
any decree which might be entered would bind her as well as the executors of the 
estate of the insured. Since she was not a party to this suit, we refrain from 
expressing any opinion as to the merits of the controversy. 
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_ It is necessary that the decree be reversed and the cause remanded, with direc- 
tions to the court below to set aside its findings; to require that Marguerite Rowan, 
as an individual, be made a party defendant to this suit, Equity Rule 37, 28 U.S.C.A. 
following section 723; to afford her an opportunity to answer; and, in case she does 
answer and denies the allegations of the complaint, to retry the issues joined. If 
she should not appear and answer, or if in her answer she should admit the allega- 
tions of the complaint, the case can be disposed of upon the record already made. 

The decree is therefore reversed and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 


PEOPLES LIFE INS. CO. v. WHITESIDE et al. 
BLASSINGAME v. PEOPLES LIFE INS. CO. et al. No. 8229. 
Circuit Court of Appeals, Fifth Circuit. Jan. 27, 1938. 
Rehearing Denied Feb. 25, 1938. 
94 Federal Reporter (2d) 409, 
1. ISSUANCE. 

The issuance and forwarding of life policy to applicant as stated in letter 
signed by insurer's stenographer that policy had been issued and that agent 
would receive it within a few days was a ratification, and cured any original 
lack of authority in stenographer to bind the insurer. 

(For other cases, see Insurance, Dec. Dig. § 142.) 

2. CREDIT. 

By knowingly acquiescing in agent’s practice of remitting only net premium 
to insurer and extending credit for remainder which represented agent’s com- 
mission, and by knowingly retaining net premium due insurer on life policy 
sued on, insurer waived provision of application that there should be no liability 
on policy applied for until first premium was “actually paid,” since such arrange- 
ment knowingly acquiesced in by insurer was tantamount to payment. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

3. DELIVERY. 

As respects liability on life policy which was placed in insured’s post office 
box six days prior to insured’s death, but which policy never came into manual 
possession of insured, having done all that was required of him and having 
been unconditionally advised by insurer’s general agent pursuant to advice from 
home office that application had been “approved and that policy is being issued 
for delivery,” insured was justified in assuming that he was covered. 

(For other cases, see Insurance, Dec. Dig. § 130[6].) 

4. ACCEPTANCE. 

Where insurer issued life policy without double indemnity provision as 
requested in application and forwarded policy to agent who mailed policy which 
was placed in insured’s post office box and remained there until insured’s death 
six days thereafter, insured, having been advised that his application had been 
approved and not being advised of any condition attached to approval, was not 
required to do some overt act indicating acceptance, and insurer could not 
escape liability even if policy constituted only a counter offer, where insurer 
made no effort to withdraw offer prior to insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 


S. ESTOPPEL. 

Where on application for life policy with double indemnity for accidental 
death, which application insurer’s general agent forwarded to home office 
together with net premium, remainder having been retained by agent as com- 
mission, insurer forwarded a life policy without double indemnity provision to 
agent who mailed policy which was placed in insured’s post office box and 
remained there until insured’s death six days thereafter, and insured was 
advised that he was covered, insurer was estopped to assert that there was no 
meeting of the minds in a formal sense so as to preclude recovery of amount 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

6. PLACE OF CONTRACT. 


Texas law governed interpretation of life policy which was a contract of 
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Texas wherein insured resided, especially where question of public policy of 
Texas was involved. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 
7. INSURABLE INTEREST. 

In Texas, it is contrary to public policy to permit one who has no insurable 
interest to be the owner of a policy on life of a human being. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

8. CREDITOR. 

In Texas, when policy is taken out by debtor on his own life naming a 
creditor as beneficiary, on payment of debt beneficiary loses all interest in 
proceeds of policy which policy becomes one for benefit of insured, collectible 
by his executors or administrators; former creditor becoming a trustee as to 
remainder of the proceeds, and the creditor’s claim upon proceeds extends no 
further than the debt. 


(For other cases, see Insurance, Dec. Dig. § 591.) 
9. CREDITOR. 

Where insured named his creditor as beneficiary of life policy and only 
relationship other than that of debtor and creditor was a meretricious one, and 
after insured’s death, creditor’s claim was paid by insured’s estate, proceeds of 
policy were properly awarded to insured’s administratrix, notwithstanding 
policy was procured by insured and not by creditor beneficiary, since when 
insured’s indebtedness to beneficiary was paid beneficiary had no further 
expectation of pecuniary benefit from continuance of insured’s life, and hence 
no further insurable interest therein. 

(For other cases, see Insurance, Dec. Dig. § 591.) 

Appeals from the District Court of the United States for the Northern 
District of Texas; James C. Wilson, Judge. 

Action by Faye Blassingame against the Peoples Life Insurance Company, 
to recover on a life policy wherein Pearl O. Whiteside, administratrix of the 
estate of Albert K. Whiteside, deceased, intervened, claiming the proceeds of 
the policy. From a judgment for the intervener, the plaintiff and defendant 
appeal. 

Affirmed, 

Ralph W. Malone and James Lawson Goggans, both of Dallas, Tex., for 
appellant Peoples Life Ins. Co. 

Hugh B. Smith, of Fort Worth, Tex., and C. A. Williams, of Childress, Tex., 
for appellees. 

Before Foster and Hutcheson, Circuit Judges, and Strum, District Judge. 

Strum, District Judge. 

On January 21, 1935, Albert K. Whiteside applied to the appellant insurance 
company for a $10,000 policy of life insurance, with double indemnity for acci- 
dental death. The named beneficiary was “Faye Glassingame—creditor— * * * 
if living; otherwise to the Insured’s executors, administrators or assigns.” The 
application was submitted by Whiteside through J. B. Stephenson, the appellant’s 
general agent at Dallas, Tex., who forwarded the application to the company, 
together with the agent’s check for $8.68 representing the net sum the general 
agent thought to be due the company as its part of the first premium, and 
which was in fact the usual sum. For the sum of $8.68 so remitted, as well 
as for the remainder of the first premium which the agent retained as his 
commission under his contract with the company, the agent extended credit to 
Whiteside as had been previously done when other policies were issued to him. 
The agent’s customary practice of extending credit in this manner was 
acquiesced in by the company. 

The company was unwilling to issue a policy carrying double indemnity as 
applied for, but on February 6, 1935, issued an ordinary life policy which was the 
identical policy applied for, except that double indemnity was omitted, and 
aber en the same to its agent Stephenson at Dallas on February 15, 1935. 
Stephenson mailed the policy to Whiteside at Childress, Tex., where it was 
placed in Whiteside’s post office box on or about February 19, 1935. It 
remained there, the envelope containing it unopened, until after Whiteside’s 
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death from pneumonia on February 25, 1935. Whiteside was absent from Child- 
ress, Tex., from the time the policy was mailed until his death. 

The company having denied liability, this action was instituted on the 
policy by Faye Blassingame, the named beneficiary. Pearl O. Whiteside, 
deceased’s wife, intervened and claimed the proceeds of the policy as adminis- 
tratrix of Whiteside’s estate, asserting that Whiteside’s indebtedness, if any, 
to Faye Blassingame had been paid in full since his death, so that his estate 
became entitled to the avails of the policy; Miss Blassingame’s claims to the 
proceeds having been extinguished by payment of Whiteside’s indebtedness 
to her. 

The District Court held the company liable, and awarded the proceeds of the 
policy to the administratrix. The company and the named beneficiary appeal. 


The company asserts that it rejected Whiteside’s application for a policy 
carrying double indemnity and, as a counter offer, tendered him an ordinary 
life policy which was never accepted by him, so that there was no meeting oi 
minds and consequently no contract. 

The company relies upon Mutual Life Ins. Co. v. Young, 90 U.S. 85, 23 Wall. 
85, 23 L.Ed. 152; American Ins. Union v. Lowry, 5 Cir., 62 F.2d 209; Travis v. 
Nederland Life Ins. Co., 8 Cir., 104 F. 486; Miller v. Northwestern Ins. Co., 4 
Cir., 111 F. 465; McNicol v. New York Life Ins. Co., 8 Cir., 149 F. 141; Rushing 
v. Manhattan Life Ins. Co., 8 Cir., 224 F. 74; Mohrstadt v. Mutual Life Ins. 
Co., 8 Cir., 115 F. 81; New York Life Ins. Co. v. Levy’s Adm’r, 122 Ky. 457, 92 
S.W. 325, 5 L.R.A.,N.S., 739; and like cases. 


The company also relies upon the provision in the application that “there 
shall be no liability hereunder until a policy shall be issued, and delivered to 
me, while in good health, and the first premium thereon actually paid during 
my life time. * * *” 


The cases relied upon by applicant are inapposite here. In all of them there 
was either no delivery of the modified policy to the applicant—the policy at all 
times remaining in the hands or under the control of the company or its 
agents—or there was an unauthorized, mistaken, or wrongful delivery, or a 
delivery for inspection only. In none of them was there a final, unconditional 
delivery. In most of them there was no payment of the first premium, nor any 
action tantamount thereto. The letters from, or statements by, the agents to the 
applicants involved in some of those cases were merely promises of a delivery 
in futuro, which were never consummated. 


Here the policy sued on was delivered to the applicant as effectually and 
finally as the company could do so. It was entirely and completely out of the 
company’s possession and control, animo liberare, and under the rightful 
dominion and control of the applicant six days before his death, although it 
apparently did not come into his actual manual possession. The delivery was 
with full knowledge of all the facts. It was final, absolute, deliberate, and 
unconditional. It remained so until Whiteside’s death; no effort being made 
either to withdraw the policy nor to insist upon a formal acceptance of it. 

Moreover, on February 5, 1935 Stephenson, the agent, wrote the company 
asking whether the report of Whiteside’s medical examination had been received. 
On February 8, 1935, the company wrote the agent in reply—This examination 
has been received and the policy is being issued. You will receive the same 
within the next few days.” Thereupon on February 11th, the agent wrote 
Whiteside at Childress, Texas—“‘We are advised that your application for 
$10,000 policy has been approved and that policy is being issued for delivery. 
James (Stephenson’s son) will deliver the same to you in person or by mail as 
soon as the home office forwards it to this office.” Thereafter, on February 
18th, the policy, having been received by the agent from the company, was 
mailed by Stephenson to Whiteside’s post office box at Childress, Tex. 


Thus it will be seen that two weeks before his death and while he was 
apparently in good health, Whiteside was advised by the company’s general 
agent, pursuant to advice from the company’s home office, that the policy had 
been issued and would be delivered in due course, which was done six days 
before Whiteside’s death. Neither the letter from the company to its agent, 
nor from the latter to Whiteside, made any mention of the omission of the 
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double indemnity feature. Whiteside was entitled to rely upon the letter 
written him by the company’s general agent. 

[1] The letter from the company to the agent was signed: “Peoples Life 
Insurance Co., M. T. McCarty, Med. Director, E. C.” “E. C.” was shown to 
be the initials of a stenographer in the office of Dr. McCarty, medical director 
oi the company, at its home office. The company contends that the stenog- 
rapher was without authority to thus bind the company or to waive its rights. 
There is testimony from which it may be reasonably inferred that this com- 
munication was thus signed with the authority of the medical director. But 
however that may be, the fact remains that the policy (less double indemnity) 
was issued and forwarded as stated in the letter, a ratification which cures pro 
tanto any original lack of authority in the stenographer. Cf. New York Life 
Ins. Co. v. Silverstein, 8 Cir., 53 F.2d 986. No claim is made for double indemnity. 


The company received and retained its net portion of the first premium. 
True, it disputed the amount with its agent, not because of an error in com- 
putation, but because the company declined to allow the agent the usual com- 
mission on this policy. The balance demanded by the company was charged by 
it against other commissions it owed the agent, so that in the end the company 
received and retained the full net premium contended for by it. 

[2] By knowingly acquiescing in the agent’s practice in this and other cases 
of remitting only the net premium to the company and extending credit for the 
remainder which represented the agent’s commission and was his to deal with 
as he chose, and by knowingly receiving and retaining the net premium due it 
on the policy sued on, the company waived the above-quoted provision of the 
application that there should be no liability on the policy applied for until the 
first premium on the policy is “actually paid.” Such an arrangement, knowingly 
acquiesced in by the company, is tantamount to payment. New York Life 
Ins. Co. v. Ollich, 6 Cir., 42 F.2d 399; Smith v. Provident Sav. Life Assur. 
Society, 6 Cir., 65 F. 765; Payne v. Mutual Life Ins. Co., 8 Cir., 141 F. 339. 

[3, 4] Having done all that was required of him, and having been uncondi- 
tionally advised by the company’s general agent pursuant to advice from the 
home office that his application had been “approved and that policy is being 
issued for delivery,” Whiteside was justified in assuming that he was covered; 
never having been advised to the contrary. International Trust Co. v. Norwich 
Union Fire Ins. Soc., 8 Cir., 71 F. 81; Preferred Acc. Ins. Co. v. Stone, 61 Kan. 
48, 58 P. 986. Being advised of no conditions attached to such approval, there 
was no occasion for Whiteside to take any overt action indicating formal 
acceptance. Even if the policy as issued and delivered by the company con- 
stituted only a counter offer by the company which it could withdraw prior 
to acceptance, it made no effort to do so prior to Whiteside’s death. 

[5] Having thus prejudically misled Whiteside into believing that his 
application had been accepted and the policy issued as applied for, thus inducing 
him to forego securing other insurance had he desired to do so; having uncon- 
ditionally delivered the policy to Whiteside without any effort to recall the 
same during his lifetime; and having received and retained the net first premium 
with knowledge of all the facts, the company is estopped to assert, after White- 
side’s death, that there was no meeting of the minds in a formal sense. Union 
Central Life Ins. Co. v. Phillips, 5 Cir., 102 F. 19; Cf. Phillips v. Union Cent. 
Life Ins. Co., 5 Cir., 101 F. 33; Great Southern Life Ins. Co. v. Dolan, Tex.Civ. 
App., 239 S.W. 236; United Fidelity Life Ins. Co. v. Handley, 126 Tex. 147, 86 
S.W.2d 201: New York Life Ins. Go. v. McIntosh (Miss.) 41 So. 381; Beswick 
v. National Casualty Co., 206 Mo.App. 67, 226 S.W. 1031; Moulton v. Masonic 
Mutual Ben. Soc., 64 Kan. 56, 67 P. 533; Preferred Acc. Ins. Co. v. Stone, 61 
Kan. 48, 58 P. 986; 32 C.J. 1106. 

After Whiteside’s death, Faye Blassingame asserted a claim against his 
estate for moneys loaned during his lifetime. The claim was disputed but was 
settled by the payment to her of an agreed sum of money, which was accepted 
in full satisfaction. 

_[6] The policy sued on is a Texas contract, and the insured was there 
resident. The law of that state governs its interpretation, especially where, as 
here, a question of that state’s public policy is involved. Mutual Life Ins. Co. 
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v. Johnson, 293 U.S. 335, 55 S.Ct. 154, 79 L.Ed. 398; Jones v. Sovereign Camp, 
W. O. W., 5 Cir., 35 F.2d 345. 

|7, 8] In Texas it is held to be contrary to public policy to permit one who 
has no insurable interest to be the owner of an insurance policy on the life of 
a human being. In that state, when a policy of insurance is taken out by a 
debtor on his own life, naming a creditor as a beneficiary, on payment of the 
debt such beneficiary loses all interest in the proceeds of the policy which then 
becomes one for the benefit of the insured, collectible by his executors or 
administrators; the former creditor becoming a trustee as to the remainder of 
the proceeds. The creditor’s claim upon the proceeds extends no further than 
the debt. Wilke v. Finn, Tex.Com.App., 39 S.W.2d 836; Cheeves v. Anders, 87 
Tex. 287, 28 S.W. 274, 47 Am.St.Rep. 107; Goldbaum v. Blum, 79 Tex. 638, 15 
S.W. 564. Cf. Crotty v. Union Mutual Life Ins. Co., 144 U.S. 621, 12 S.Ct. 749, 
36 L.Ed. 566; Cammack v. Lewis, 82 U.S. 643, 15 Wall. 643, 21 L.Ed. 244. 

[9] Faye Blassingame was not related to Whiteside, nor was she legally 
or morally dependent upon him for support. Their only relationship, other 
than that of debtor and creditor, was a meretricious one. When Whiteside’s 
alleged indebtedness to her was paid, she had no further reasonable and _ legal 
expectation of pecuniary benefit or advantage from the continuance of White- 
side’s life, and consequently no further insurable interest therein. Connecticut 
Mut. Life Ins. Co. v. Schaefer, 94 U.S. 457, 24 L.Ed. 251. 

Under the rule in Texas, the proceeds of the policy were correctly awarded 
to the administratrix, even though the policy was procured by the insured 
himself, and not by the creditor—beneficiary. Wilke v. Finn, supra, Cheeves v. 
Anders, supra. We are not concerned with what the situation would be if 
Miss Blassingame claimed under a policy validly assigned to her subsequent to 
its issuance, nor with what the rule would be in another jurisdiction. Cf. 
Grigsby v. Russell, 222 U.S. 149, 32 S.Ct. 58, 56 L.Ed. 133, 36 L.R.A.,N.S., 642, 
Ann.Cas.1913B, 863; Warnock y. Davis, 104 U.S. 775, 26 L.Ed. 924; Finnie vy. 
Walker, 2 Cir., 257 F. 698, 5 A.L.R. 831; Mutual Life Ins. Co. v. Armstrong, 117 
U.S. 591, 6 S.Ct. 877, 29 L.Ed. 997; Midland Nat. Bank v. Dakota Life Ins. Co., 
277 U.S. 346, 48 S.Ct. 532, 72 L.Ed. 911. 

Other assignments have been examined, but no reversible error found. 

Affirmed. 


CONNECTICUT GENERAL LIFE INS. CO. OF HARTFORD, CONN. v. 
McCLELLAN.’ 
Circuit Court of Appeals, Sixth Circuit. Feb. 8, 1938. 
94 Federal Reporter (2d) 445. 
1. FRAUD. 

A life and endowment policy, with disability benefits, was a single contract 
with separable obligations in respect to the different kinds of insurance, one of 
which could be held invalid or canceled for fraud without affecting rights of parties 
in the other. 

(For other cases, see Insurance, Dec. Dig. § 179.) 

2. INCONTESTABILITY. ; 

A life and endowment policy providing that it should be incontestable after 
two years, “except as to provisions and conditions relating to benefits in the event 
of total and permanent disability,” did not bar suit, after policy had been in 
effect two years, to cancel total and permanent disability provisions after insured 
had received disability benefits, as against contention that policy was ambiguous 
and should be construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INCONTESTABILITY. 

\ life and endowment policy providing that it should be incontestable after 
two years except as to provisions relating to benefits in the event of total and 
permanent disability, if construed as predicating the right of contest upon maturity 
of the insurance, did not bar a suit after the policy had been in effect for two 
years to cancel total and permanent disability provisions, where insured claimed 


1 This opinion was agreed upon and proof thereof corrected by the late Judge Moorman prior 
to his death. 
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benefits of the policy long before cancellation suit was filed and for many months 
.before that date had received them. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from the District Court of the United States for the Northern 
District of Ohio, Eastern Division; Paul Jones, Judge. 

Suit by Connecticut General Life Insurance Company, of Hartford, Conn., 
against Wallace R. McClellan, to cancel the total and permanent disability provi- 
sions in a life and endowment policy issued to defendant. From an order dismis- 
sing the bill, complainant appeals. 

Order set aside, and cause remanded, with a direction. 

Robert Guinther, of Akron, Ohio (Slabaugh, Seiberling, Huber & Guinther, 
of Akron, Ohio, on the brief), for appellant. 

E. W. Brouse, of Akron, Ohio (Brouse, Englebeck, McDowell, May & Bierce, 
of Akron, Ohio, on the brief), for appellee. 

Before Moorman and Simons, Circuit Judges, and Raymond, District Judge. 

MoorMAN, Circuit Judge. 

Suit was brought by the appellant to cancel the total and permanent disability 
provisions in an insurance policy issued to the appellee. The ground of the 
action was that the appellee in his application for the insurance had made mater- 
ially false and fraudulent answers to questions asked him by appellant’s medical 
examiner upon which the appellant relied in issuing the policy. 

{1] The policy was a combination policy of life and endowment insurance, 
with disability benefits. We regard it as a single contract with separable obliga- 
tions in respect to the different kinds of insurance, one of which might be held 
ane or canceled for fraud without affecting the rights of the parties in the 
other. 

[2, 3] The policy provided, among other things, that it should be incontestable 
after it should have been in force during the lifetime of the insured for two 
years from the date of its issue, except for nonpayment of premiums, and “except 
as to provisions and conditions relating to benefits in the event of total and 
permanent disability.” The bill alleged that the policy had been in effect for two 
years during the lifetime of the insured from the date of its issuance. The 
appellee moved to dismiss the bill on the ground that the incontestable clause was 
a bar to an action to cancel the provisions relating to total and permanent disability. 
The trial court sustained the motion and dismissed the bill. 

The appellee defends the order of dismissal on the authority of Ness v. 
Mutual Life Insurance Co. of New York, 4 Cir., 70 F.2d 59, and Stroehmann v. 
Mutual Life Insurance Company of New York, 300 U.S. 435, 57 S.Ct. 607, 609, 
81 L.Ed. 732. The exception to incontestability in the policies in those cases 
used the same language: “Except for the restrictions and provisions applying to 
the Double Indemnity and Disability- Benefits as provided in Sections 1 and 3 
respectively.” In each of them, the Ness Case first, followed by Stroehmann, 
the court found that the exception was ambiguous and, construing it most strongly 
against the insurer, held under such construction that the policy was not contestable 
as to disability benefits. The language in the policy here in controversy is entirely 
different. It is unambiguous, clear, so clear that, in our opinion, to argue the point 
would be an attempt to overclarify it. 

Other cases cited by the appellee—Mutual Life Ins. Co. of New York v. 
Markowitz, 9 Cir., 78 F.2d 396; New York Life Ins. Co. v. Yerys, 4 Cir., 80 
F.2d 264; Horwitz v. New York Life Ins. Co., 9 Cir., 80 F.2d 295: New York 
Life Ins. Co. v. Kaufman, 9 Cir., 78 F.2d 398, and New York Life Ins. Co. v. 
Truesdale, 4 Cir., 79 F.2d 481—contain clauses or provisions substantially identical 
with that written into the Ness policy. The decisions in those cases followed 
the Ness Case, finding ambiguities and construing the policies most strongly 
against the insurer. We do not presume, of course, to decide whether any policy 
in the cases referred to was or was not ambiguous. All that we do is to say 
that there is no ambiguity in the exception to the provision in the policy here 
In question. ° 

It is argued for the appellee, though, that the phrase “in event” in the clause 
means that the exception does not apply unless the insured becomes totally and 
Permanently disabled. To say that would be to say that the clause is not 
ambiguous at all and that there is no construction to resolve against the appel- 
lant. We think the provision is clear and plainly permits the bringing and 
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maintaining of an action such as this at any time during the existence of the 
insurance. If it be true, however, that the right of contest depends, as appellee 
contends, on the maturity of the insurance, the action here brought may never- 
theless be maintained, for the bill shows that appellee claimed the benefits of 
the policy long before this suit was filed, and for many months before that date 
had received them. 

[4] The order of dismissal is set aside, but since the allegations of the bill 
have not been controverted, a new decree will not be entered or directed but 
instead the cause is remanded with direction to the court to permit the parties 
an opportunity to complete the pleadings and, if they do so, to proceed to a 
hearing thereon. See Standard Computing Scale Co. v. Computing Scale Co., 
6 Cir., 145 F. 627; Lane v. Pueblo of Santa Rosa, 249 U.S. 110, 39 S.Ct. 185, 63 
L.Ed. 504, and United States v. Northern Pacific Ry. Co., 256 U.S. 51, 41 S.Ct. 
439, 65 L.Ed. 825. 


FRANKLIN LIFE INS. CO. OF SPRINGFIELD, ILL. v. STAATS. No. 8425. 
Circuit Court of Appeals, Fifth Circuit. Feb. 4, 1938. 
Rehearing Denied Feh. 25, 1938. 
94 Federal Reporter (2d) 481. 
1. AGENCY. 

Conceding that a soliciting agent for an insurance company was not authorized 
to change the condition of the policy regarding the payment of premiums, and 
that the company could not be bound by his action in accepting anything other than 
money for the entire premium, where the agent was entitled to 70 per cent. of the 
first year’s premium, if he collected one-half of the premium in cash, the insurance 
company was bound, as it was without interest in the portion to which the 
agent was entitled. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

2. DEMAND. 

Under the Texas statute providing for a penalty of 12 per cent. and reasonable 
attorney's fees, if an insurer does not pay within 30 days after demand, where 
an insurance company declines to accept proof of death and denies liability on 
the policy, further demand for payment is unnecessary. Vernon’s Ann.Civ.St.Tex. 
art. 4736, 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. PAYMENT OF PREMIUM. 

In an action on a life policy, a directed verdict for a defendant was properly 
denied where there was evidence that insured agreed to pay one half of the 
premium in cash and build a garage for the agent for the other half, that the 
agent was entitled to 70 per cent. of the first year’s premium, that insured died 
during the first year, and that insured paid-the full amount he agreed to pay and 
the policy was actually delivered and returned to the agent for the purpose of 
having certain indorsements made. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from the District Court of the United States for the Southern District 
of Texas; Charles B. Kennamer, Judge. 

Action on an insurance policy by Mary Katherine Staats against the Franklin 
Life Insurance Company of Springfield, Illinois. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

E. Richard Criss and Paul H. Brown, both of Harlingen, Tex., for appellant. 

a Fristoe, of Harlingen, Tex., and V. W. Taylor, of Brownsville, Tex., for 
appellee. 

Before Foster, and Sibley, Circuit Judges, and Strum, District Judge. 

Foster, Circuit Judge. 

Appellee brought this suit as beneficiary to recover on a policy of life insur- 
ance in the sum of $10,000, issued to her husband, Boise Patrick Staats, by appel- 
lant; to recover a statutory penalty of 12 per cent. for delay in payment and 
reasonable attorney’s fees. A motion to direct a verdict for defendant was 
overruled, the case was submitted to the jury, and a verdict was rendered as 
prayed for. The appeal is from the judgment entered on the verdict. 

There are seventeen assignments of error, eight of which run to the overruling 
of the motion for a directed verdict. 
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Undisputed facts, appearing from the record, are these: The policy was issued 
by appellant April 25, 1935, and was sent to H. Donald Walley, appellant’s agent 
at Harlingen, Texas, who had authority’to solicit insurance and collect premiums. 
The premium for one year, payable in quarterly installments, was $307.20. Walley 
and the insured were close friends, and before the policy was issued they entered 
into an agreement whereby the insured was to pay one half of each quarterly 
premium in cash and build a garage for Walley for the other half of the first 
year’s premium, amounting to $153.60. The actual cost to the insured for build- 
ing the garage would exceed this amount. As agent for appellant, Walley was 
entitled to 70 per cent. of the first year’s premium. Walley had a drawing account 
and periodically remitted the company’s part of all premiums collected. The 
amounts received were credited to Walley but the full premium was credited to 
the insured. The policy in suit was sent to Walley and he remitted, in the 
course of his accounting,. to the company for its share of the first quarter’s 
premium. The full quarterly premium was credited to Staats. Walley did not 
remit any further premiums on the policy to the insurance company. The insured 
died on February 17, 1935, within the first year. The policy was in the custody 
of Walley when the insured died, and he returned it to appellant with a letter 
stating no premium had in fact been paid on it. The insured did not build the 
garage for Walley, but there was evidence tending to show that the understanding 
between the parties was that Staats would build the garage as soon as he had 
finished other work upon which he was then engaged. Request was made for 
the necessary blanks to furnish proofs of death by the beneficiary, through an 
attorney, and ‘he was advised that the company declined to furnish the blanks and 
denied liability on the policy. The insurance contract contained the usual clauses 
limiting the authority of the soliciting agent, but these are immaterial. 

The theory of the defense was that the policy had not been delivered and 
had lapsed for nonpayment of the quarterly premium due July 25, 1935. The 
case was submitted to the jury on conflicting evidence as to to these defenses. 
Walley testified that he had held the policy as security for his advances and had 
never delivered it to the insured: that the insured had never paid him any money 
on account of the premiums and had not complied with his agreement to build 
the garage. On the other hand, in addition to the facts above stated showing 
constructive delivery, there was testimony tending to show that the policy had 
actually been delivered to the insured and he had returned it to Walley for the 
purpose of having certain indorsements made upon it. There was also evidence 
tending to show that the insured had actually paid a sum of money to Walley and 
received a receipt for it: that at this time he stated to Wallev this finished his 
cash payments, which Walley did not deny; and that Walley had made statements 
that he had received all the cash that the insured had agreed to pay. 

[1] Conceding that Walley was not authorized to change the condition of 
the policy regarding the payments of premiums and the company could not be 
bound by his action in accepting anything other than money for the entire 
premium, the situation here presented is different. The insured agreed to pay 
one-half of the premium in cash. Appellant was entitled to only 30 per cent. 
of the first year’s premium. If Walley collected one-half of the premium in 
cash the insurance company would he bound, as it was without interest as to 
the proportion to which Walley was entitled. American Nat. Ins. Co. v. Blysard, 
sen OW AOD 207 S:W. 162; New York Life Ins. Co. v. Ollich, 6 Cir., 42 F.2d 
399. 


[2] Appellant assigns error to the allowance of the penalty of 12 per cent. 
and attorney’s fees. Under the law of Texas, Rev.Stat.1925, art. 4736, as amended 
by acts 1931, c. 91, § 1, Vernon’s Ann.Civ.St.Tex. art. 4736, appellee was entitled 
to recover a penalty of 12 per cent. and reasonable attorney’s fees in the event 
the insurer did not pay within thirty days after demand. Since the insurance 
company declined to accept proof of death and denied liability on the policy, 
further demand for payment was unnecessary. Penn Mutual Life Ins. Co. v. 
Maner, 101 Tex. 553, 109 S:W. 1084; Standard Acc. Ins. Co. v. Bittle, 5 Cir., 36 
F.2d 152. It is not contended that the attorney’s fee allowed was excessive nor 
could it be, considering the extensive litigation necessary to collect on the policy. 

[3] It was not error to deny a directed verdict. The allowance of penalties 
and attorney’s fees was proper. Other assignments of error are entirely without 
merit and require no discussion. 
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The record presents no reversible error. 
The judgment appealed from is affirmed. 
DANN v. NEW YORK LIFE INS. CO. No. 8530. 
Circuit Court of Appeals, Fifth Circuit. Feb. 4, 1938. 
94 Federal Reporter (2d) 515. 
1, DOUBLE INDEMNITY. 

In an action on an insurance policy providing for double indemnity in case 
of death from accidental causes, evidence held sufficient to support a finding that 
insured’s death while in swimming was caused by heart disease rather than 
drowning. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. HEART DISEASE. 

Death, while in swimming, from heart disease, was not covered by the double 
indemnity provision of a policy providing double indemnity for death from bodily 
injury effected solely through external, violent, and accidental means and providing 
that double indemnity should not be payable if death resulted directly or indirectly 
from illness or disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Florida; Alexander Akerman, Judge. 

Action on the double indemnity provision of an insurance policy by Helen 
G. Dann against the New York Life Insurance Company, in which: Ida Dann and 
another as administrators of Helen G. Dann, were substituted as plaintiffs. From 
a judgment for defendant, the substituted plaintiffs appeal. 

Affirmed. 

Raney H. Martin, of St. Petersburg, Fla., for appellants. 

R. W. Shackleford, of Tampa, Fla., for appellee. 

Before Foster, Sibley, and Holmes, Circuit Judges. 

Homes, Circuit Judge. 

This action is upon the double indemnity provision of an insurance policy 
issued by appellee upon the life of appellant’s intestate. By the terms of the pol- 
icy, the insurer agreed to pay the beneficiary $10,000 upon due proof of death 
of the insured, or $20,000 if such death resulted within ninety days, directly 
and independently of all other causes, from bodily injury effected solely through 
external, violent, and accidental means, especially providing further that such 
double indemnity should not be payable if the insured’s death resulted directly 
or indirectly from illness or disease, or from infirmity of mind or body. 

{1] The insured died in the waters of Grandma Lake, near St. Petersburg, 
Florida, where he had gone to swim. The Company paid the single indemnity 
but denied double liability upon the alleged ground that death resulted from 
disease or bodily infirmity and not from accidental causes. A jury was waived, 
and the issue as to the cause of his death submitted to the court for its decision. 
The waiver was in writing, and stipulated further that the findings of the court 
upon the facts might be either general or special, and should have the same effect 
as the verdict of a jury. After hearing the evidence, the court found all issues 
in favor of appellee, refusing a special request of appellants to find that the 
insured came to his death by drowning. This appeal is from a judgment that 
appellants recover nothing and pay all costs. The sole issue here is whether there 
was substantial evidence to support the findings, without regard to whether a 
contrary finding might likewise be supported. 

It appears from the evidence that, at about 6 o’clock on the evening of 
September 27, 1933, the insured, Miss Degler, Mr. Stoughton, and a woman whose 
name is not given, arrived at the lake. Immediately after their arrival, the 
insured, Miss Degler, and Mr. Stoughton went in swimming, and remained for 
ahout fifteen minutes. When they came out they went to a cottage nearby, and 
stayed about twenty or twenty-five minutes. Then the insured and Miss Degler 
went in swimming again. There was a diving board, but Miss Degler went down 
the steps into the water, swam out to a raft about thirty feet from the land, 
and was sitting on the raft when the insured met his death. He dived into the 
water and started swimming to the raft, swerving somewhat to the left of it. 
When he got about ten feet from the raft, he threw up his hands, over his 
head, without crying for help or making any noise, and suddenly sank beneath 
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the surface of the calm waters, never reappearing alive. His body was recovered 
with grappling hooks about an hour and a half later. It was then brought back 
to the dock and rolled on a barrel, when approximately a pint of liquid came out 
of his mouth. There was no obstruction at or near the end of the spring board 
from which he dived, 

One witness testified to being at the lake about two weeks before the death 
of the insured when the latter, who had been drinking, became exhausted after 
swimming about ten feet, and was rescued by being pulled into a boat by the 
witness. The insured, who was pale, out of breath, and completely exhausted, 
then said: “You know, I have a bad heart. The doctor told me not to do any 
drinking, and I have no business being in this water like this.” The witness said: 
“You are a damned fool to be doing this.” 

An experienced pathologist performed an autopsy several weeks later, and 
found the heart appreciably enlarged, the liver and kidneys enlarged, the blood 
vessels at the base of the brain hardened, the arteries definitely affected with 
arteriosclerosis, the heart muscles partly destroyed and replaced with fibrous tissue, 
the liver and spleen showing signs of congestion, and microscopical sections of 
the lungs showing the presence of heart failure cells. As a duly qualified expert, 
he gave his opinion that the insured was in a state of chronic heart failure due 
to high blood pressure. In response to a question as to whether the exertion of 
swimming might reasonably have caused such attack, he responded in the affirma- 
tive. Having stated that disease was a contributing cause of the insured’s death, 
he testified that this conclusion was based on the findings of an autopsy, and added, 
“If I were to sign a death certificate, I would say cardiac failure.” 

We think the evidence was sufficient to support a finding that the insured’s 
death was caused by heart disease. 

[2] Therefore, the court committed no reversible error in concluding that 
the double indemnity provision of the policy had no application. Travelers 
Protective Association v. Davis, 5 Cir., 67 F.2d 260, at 262; Rathman v. New 
Amsterdam Casualty Co., 186 Mich. 115, 152 N.W. 983, L.R.A.1915E, 980, Ann. 
Cas.1917C, 459. 

The judgment of the District Court is affirmed. 


ROSENTHAL et al. v. NEW YORK LIFE INS. CO. No. 10938. 
Circuit Court of Appeals, Eighth Circuit. Feb. 21, 1938. 
94 Federal Reporter (2d) 675. 
1. INCONTESTABILITY. 

A reinstated life policy is not a new contract, but is an old contract which 
ms been restored, as regards effect of an incontestable clause upon a reinstated 
policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INCONTESTABILITY. 

An agreement whereby a lapsed life policy is reinstated and restored is a new 
agreement, as regards effect of incontestable clause on a reinstated policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INCONTESTABILITY. 

Where insurer’s defense to action on life policy is fraud in the procurement 
of the reinstatement, the contestable period, under an incontestable clause, runs 
from the date of the reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. DATE OF ISSUE. 

The date of issue of a life policy and dates when premiums are due are to 
be taken as those agreed to by the parties in the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 175, 186[2].) 

5. EFFECTIVE DATE. 

An insurer and insured may agree that the insurance contracted for shall not 
take effect until the life policy, the written evidence of the agreement, is in the 
hands of the insured and until the insured has made his initial premium payment, 
and that when those events have occurred the policy shall be fully effective from 
the agreed date of issue for all purposes. 


(For other cases, see Insurance, Dec. Dig. §§ 136[1], 137[1].) 
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6. LAPSE. 

Where life policy premium due on June 6, 1932, was not paid, but within 
grace period insured made payment on account of defaulted premium and for 
the balance gave note containing agreement that failure to pay note when due 
should leave policy in default for nonpayment of premium of June 6, 1932, the 
giving of the note which was not paid did not prevent lapse of policy for nonpay- 
ment of premium due June 6, 1932, so that the surrender value of policy and 
amount of paid-up or extended insurance which its value would purchase was 
to be ascertained as of June 6, 1932. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

7. WAIVER. 

Where insurer gave notice of rescission of reinstatements of life policy one 
month after insurer first had reason to believe that reinstatements had been fraud- 
ulently procured, insurer had not waived its right to rescind on ground that it 
failed to act promptly. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

& LACHES. 

The insurer’s failure to commence suit prior to June 2, 1934, to cancel October 
14, 1932, and January 11, 1933, reinstatements of life policy on ground that rein- 
statements were procured by fraud did not constitute laches where under incontest- 
able clause insurer had right to contest validity of reinstatements within two 
years. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

9. SURRENDER VALUE. 

Where life policy premium due on June 6, 1932, was not paid and on June 
29, 1932, $52.50 was deducted from dividends at insured’s request to extend insur- 
ance under an agreement that failure to pay note for balance of defaulted premium 
when due should leave policy in default for nonpayment of premium of June 6, 
1932, and that insurer should retain the cash as consideration for rights granted, 
the $52.50 could not be included in value of policy on June 6, 1932, for purpose 
of determining cash surrender value of policy as of June 6, 1932. 


(For other cases, see Insurance, Dec. Dig. § 369.) 
10. RETURN PREMIUM. 


_ The amount which was due from insurer by way of return of cash premiums 
which had been paid by insured after fraudulent procurement of reinstatements 
of life policy was not available for the purchase of extended insurance and could 
not be considered in determining value of policy as of date policy lapsed for 
nonpayment of premium prior to the reinstatements. 

(For other cases, see Insurance, Dec. Dig. § 364.) 
11. RESCISSION. 


Where insurer rescinded fraudulently procured reinstatements of life policy 
after expiration of period which would have been covered by extended insurance, 
insurer should have afforded insured the opportunity to choose either cash surren- 
der value of policy on date policy lapsed, or amount of paid-up insurance which 
net value of policy on that date would have purchased, notwithstanding policy 
provided for extended insurance if none of the other options available to the 
insured were selected within three months. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

12. RESCISSION. 


Where insurer rescinded reinstatements of life policy because fraudulently 
procured, but did not prior to insured’s death afford insured an opportunity to 
elect how net value of life policy should be used, insurer could be required to 
pav into court, in addition to return premiums which had been paid after the 
reinstatements, an amount equal to amount of paid-up insurance which the net 
value of policy would have purchased on date policy lapsed, thereby in effect 
permitting beneficiary to select most favorable option which was available to 
insured on date policy lapsed. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

13. CANCELLATION. 


Where insurer rescinding fraudulently procured reinstatements of life policy 
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had at all times been ready, willing, and able to do whatever was required to 
restore the status quo as of date policy lapsed, insurer’s failure to restore to 
insured right to select surrender value, paid-up insurance, or extended insurance 
did not defeat insurer’s right to a decree canceling the reinstatements where bene- 
ficiary could be given all that she would have received had the applications for 
reinstatements not been made and had the insured selected the most favorable 
option available after lapse of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri: George H. Moore, Judge. 

Suit by the New York Life Insurance Company against Esther Rosenthal and 
another to cancel two reinstatements of a $7,000 policy of life insurance on the 
joint lives of Joseph Rosenthal and Esther Rosenthal wherein Esther Rosenthal 
filed a counterclaim praying for the cancellation of the records of the New York 
Life Insurance Company showing the forfeiture of the policy and for the can- 
cellation of an assignment of the policy to the Lafayette South Side Bank & 
Trust Company, and for a decree for face amount of policy less a policy loan. 
The Lafayette South Side Bank & Trust Company filed a counterclaim seeking 
decree for the amount allegedly due on the policy at time of the death of Joseph 
Rosenthal. From a decree canceling the reinstatements and dismissing the counter- 
claims, the defendants appeal. 

Decree amended and, as so amended, affirmed. 

Douglas W. Robert, of St. Louis, Mo., for appellant Esther Rosenthal. 

James C. Jones, Jr., of St. Louis, Mo. (James C. Jones, Lon O. Hocker, Frank 
Y. Gladney, and Joseph H. Grand, all of St. Louis, Mo., and Louis H. Cooke, of 
New York City, on the brief), for appellee. 

Before Stone, Sanborn, and Woodrough, Circuit Judges. 

Sannorn, Circuit Judge. 

This is a suit in equity brought by the New York Life Insurance Company 
to cancel two reinstatements of a $7,000 policy of life insurance upon the joint 
lives of Joseph Rosenthal and Esther Rosenthal and payable to the survivor of 
them if either should die while the policy was in force. It was alleged in the 
complaint that the reinstatements were fraudulently procured and had_ been 
rescinded by the company. Joseph Rosenthal died May 14, 1933. This suit was 
commenced June 2, 1934, against Esther Rosenthal and Lafayette South Side Bank 
& Trust Company, assignee of the policy. Esther Rosenthal in her answer, in 
effect, denied that the reinstatements were procured by fraud, denied that the 
policy was not in force at the time of the death of Joseph Rosenthal, and asserted 
a counterclaim praying for the cancellation of the company’s records showing the 
forfeiture of the policy; and for the cancellation of the assignment of the policy 
to the bank; and praying also that a decree be entered awarding to her $5,478 
(the face of the policy less the policy loan) with interest from May 14, 1933, 
and costs. The bank’s answer was similar to that of Esther Rosenthal, except 
that the bank asserted that it was the assignee of the policy, and in its counter- 
claim it asked for a decree for $6,760.29 (the amount which it claimed was 
due from the company upon the policy at the time of Joseph Rosenthal’s death) 
with interest from May 14, 1933, and costs. The court, after a trial, found that 
the reinstatements of the policy were fraudulently procured and were subject 
to cancellation; that the company, upon discovery of the fraud, had rescinded the 
reinstatements; that upon rescission the defendants were entitled to receive from 
the company $161; that the policy lapsed for nonpayment of the premium due on 
June 6, 1932, and was continued in force as extended insurance in the sum of 
$5,809.20 for a period of 260 days from June 6, 1932, or to February 21, 1933. 
The court did not determine the validity of the assignment of the policy to 
the bank. A decree canceling the reinstatements and dismissing the counterclaims 
of the defendants was accordingly entered, and this appeal followed. 

The controlling facts upon which we must decide the questions presented by 
the appellants are not in substantial dispute, and are briefly as follows: 

The policy was dated June 6, 1924, and was “made in consideration of the 
payment in advance of the sum of $383.46 * * * constituting the first premium 
and maintaining this policy to the Sixth day of June, Nineteen Hundred and 
Twenty-five, and of a like sum on said date and every twelve calendar months 
thereafter until the death of one of the Insured.” The policy provided also 
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that it was to be effective as of June 6, 1924, “which day is the anniversary of 
the Policy”; that “after three full years’ premiums have been paid, the insured 
may, at the end of any insurance, or within three months after any default in 
payment of premium but not later, surrender the policy, and” receive the amount 
of paid-up insurance which the cash surrender value at the date of default, less 
any indebtedness, would purchase; that if within three months after default the 
policy was not surrendered for cash or for paid-up insurance, its cash surrender 
value at date of default, less any indebtedness, was to be automatically applied 
to purchase extended insurance from the date of default for the face of the policy 
plus dividend additions and less any indebtedness to the company. The policy 
contained the usual provisions as to grace in the payment of premiums: for 
reinstatement “upon written application by the insurend and upon presentation at 
the Home Office of evidence of insurability satisfactory to the Company,” and 
that the policy should be incontestable after two years from its date of issue, 
except for nonpayment of premium. The applications of the insured attached 
to the policy provided that the insurance should not take effect unless and until 
the policy was delivered to and received by the insured and the first premium paid 
in full during the insured’s lifetime. The policy was apparently delivered on 
June 16, 1924, and a note accepted by the agent for the first premium, and the 
first premium was actually paid to the company September 26, 1924. 

The premium due June 6, 1932, was not paid. On June 29, 1932, within the 
grace period, the insured paid $52.50 on account of the defaulted premium and 
gave a “blue note” for $330.96, dated June 6, 1932, due October 6, 1932, for the 
balance of the defaulted premium. This “blue note” contained the following provi- 
sion: 

“This note is accepted by said company at the request of the maker together 
with $52.50 in cash on the following expressed agreement: 

“That although no part of the premium due on the 6th day of June, 1932, under 
Policy 8777241 issued by said company on the life of —-———— has been paid, the 
insurance thereunder shall be continued in force until midnight of the due date of 
said note. That if this note is paid on or before the date it becomes due, such pay- 
ment together with said cash, will then be accepted by said Company as payment of 
said premium, and all rights under said policy shall thereupon be the same as if 
said premium had been paid when due; that if this note is not paid on or before 
the date it becomes due, it shall thereupon automatically cease to be a claim against 
the maker, and said company shall retain said cash as part compensation for the 
rights and privileges hereby granted, and all rights under said policy shall be the 
same as if said cash had not been paid nor this agreement made except only that 
the time within which the owner may make a change of benefits after lapse, as pro- 
vided in said policy, is hereby extended for three months after the due date of 
this note, but no longer. * * * ” 

The “blue note” was not paid at maturity, and the policy lapsed. 

Each of the insured made application for reinstatement on October 11, 1932; 
and, in reliance upon the statements as to insurability contained therein, which 
were to the effect that each of the insured was in the same state of health at 
that time as when the policy was issued, and that neither had any illness, disease, 
of bodily injuries or had consulted or been treated by any physician or physicians 
within the past two years, the company on October 14, 1932, reinstated the 
policy upon the payment of $52.50 and the execution of another similar “blue 
note” for $278.46, dated June 6, 1932, and due January 6, 1933. The insured did 
not pay this note at maturity, and the policy again lapsed. 

On January 10, 1933, the insured again applied for reinstatement. Their 
application contained the same representations as to insurability as were con- 
tained in the former applications for reinstatement, and the company on 
January 11, 1933, again, in reliance upon these representations, reinstated the 
policy. On January 27, 1933, the insured paid $80.03 on account of the premium 
due June 6, 1933, and the balance was paid by increasing their policy loan. 

On March 6, 1933, the company learned for the first time that Joseph Rosen- 
thal was in the last stages of syphilis, had been disabled since August 8, 1929, 
and had been receiving treatments from physicians for this disease. After an 
investigation, the company, by letter of April 7, 1933, notified the insured and 
the bank, the assignee of the policy, that, because of the falsity of the repre- 
sentations contained in the applications for reinstatement made by Joseph 
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Rosenthal, it elected to rescind the reinstatements of the policy; that it had 
restored the policy loan indebtedness to $1,321, the amount owing on June 6, 
1932, and had foreclosed the loan by deducting that amount with accrued 
interest from the value of the policy as of the date of its lapse on June 6, 1932; 
that the reserve value of the policy as of that date was sufficient to purchase 
extended insurance for $5,810 for 105 days, or from June 6, 1932, to September 
19, 1932; and that, that period having expired, the policy was of no value. 
Inclosed in the letter was a check payable jointly to the insured and the bank 
for $267.12, and in the letter the company offered “to do whatever else, if any- 
thing, it ought to do for the purpose of such rescission.” This letter was not 
answered, and the check was never returned. Joseph Rosenthal died as a result 
of syphilis May 14, 1933. When this suit was commenced, in order to make 
cood its tender, the company paid into court $286. Later, by permission of the 
court, the company reduced this deposit to $161. 

Stated briefly, the contentions of the appellants are: 

(1) The reinstated policy was not a new contract. The incontestable 
period ended two years from the date of the issue of the original policy and 
did not run anew from the date of its reinstatement. 

(2) The date when extended insurance became effective was to be ascer- 
tained with respect to the date the policy was delivered and the first premium 
paid. 

(3) The premium due June 6, 1932, was paid on June 29, 1932, by cash and 
by note due October 6, 1932, and the policy was in full force until the latter date. 

(4) The company, because of its delay, waived the right to rescind the 
reinstatements, and this suit is barred by laches. 

(5) The tender which the company made in connection with its rescission 
was insufficient and did not restore the status quo. 

(6) There was a failure of consideration for the assignment of the policy to 
the bank, and Esther Rosenthal was entitled to rescind the assignment. 


{1, 2] 1. In considering the effect of the incontestable clause of the policy, 
it is necessary to keep in mind that the company makes no attack upon the 
policy. Its attack is directed solely for the agreement whereby the policy was 
reinstated or restored. If there was no valid reinstatement of this lapsed policy, 
it remained a lapsed policy. It is true, as the defendants contend, that a 
reinstated policy is not a new contract; it is an old contract which has been 
restored (Business Men’s Assurance Co, v. Scott, 8 Cir. 17 F.2d 4; Trapp v. 
Metropolitan Life Ins. Co., 8 Cir., 70 F.2d 976); but the agreement whereby a 
lapsed policy is reinstated and restored is a new agreement (Wastun v. Lincoln 
National Life Ins. Co., 8 Cir., 12 F.2d 422, 425). With reference to the effect 
of the incontestable clause upon a reinstated policy, Prof. Vance, in his work 
on Insurance, 2d Ed., has this to say (page 825): 


“Where the policy containing an incontestable clause has lapsed for nonpayment 
of premiums, or for other cause, and has been reinstated, it may become important 
to determine whether the incontestable period shall be computed from the date of 
reinstatement, or from the date of original issue. A distinction should be made, 
in computing the contestable period, between those defenses arising out of the pro- 
visions of the policy itself and those defenses arising out of transactions connected 
with the reinstatement. In the former case the contest period should begin, not 
from the date of reinstatement, but from the date of original issue. Thus where the 
contest period has expired before the policy was allowed to lapse, the insurer could 
not defend on the ground that the original policy avoided liability for suicide within 
a year. But where the insurer’s defense is based on some transaction connected 
with and resulting in the reinstatement, the running of the incontestable clause, as 
to this defense, should be computed from the date of reinstatement. Thus where 
the insurer asserts that the reinstatement was obtained through fraud, he may 
raise this defense at any time before the expiration of the contest period, reckoned 
from the date of reinstatement, even though the reinstatement agreement itself 
contained no incontestable clause.” 


{3] The rule that the incontestable clause runs from the date of reinstatement, 
where the insurer’s defense is fraud in the procurement of the reinstatement, is sus- 
tained by the great weight of authority, both federal and state. Lincoln Nat. Life 
Ins. Co. v. Hammer, 8 Cir., 41 F.2d 12, 17; State Life Insurance Co. v. Spencer. 
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» Cir., 62 F.2d 640; New York Life Insurance Co. vy. Seymour, 6 Cir., 45 F.2d 47, 
9, 73 A.L.R. 1523; Great Western Life Insurance Co. vy. Snavely, 9 Cir., 206 F. 20, 
46 L.R.A.,N.S., 1056; Lanier v. ‘New York Life Insurance Co., 5 Cir., 88 F.2d 
196; Wallach v. Aetna Life Insurance Co., 2 Cir., 78 F.2d 647; Tatum v. Guardian 
Life Ins. Co., 2 Cir., 75 F.2d 476, 98 A.L.R. 341; Mutual Life Ins. Co. v. Dreeben, 
D.C., 20 F.2d 394, affirmed Dreeben v. Mutual Life Ins. Co., 5 Cir., 29 F.2d 963; 
McCormack v. Security Mutual Life Ins. Co., 220 N.Y. 447, 116 N.E. 74; Ward 
v. New York Life Ins. Co., 129 S.C. 121, 123 S.E. 820; State Mutual Ins. Co. y. 
Rosenberry, Tex.Com.App., 213 S.W. 242; Pacific Mutual Life Ins. Co. y. Gal- 
braith, 115 Tenn. 471, 91 S.W. 204, 112 Am.St.Rep. 862. 

2. It is essential that in contracts of life insurance the date when the policy was 
issued and the dates when premiums are due shall be definitely fixed, in view of the 
provisions relative to incontestability, lapse, reinstatement, days of grace, surrender 
values, loan values, paid-up insurance, extended insurance, and other obligations 
the definite ascertainment of which must be based upon the date of the issuance of 
the policy or the dates when premiums are due. If the dates specified in the policy 
are to be varied to meet the exigencies of each particular case, so that in one the 
specified date of issue—although not the date when the first premium was paid or 
the policy delivered—is to be taken to prevent the insurer’s contesting the policy, 
while in another case the date specified is to be ignored in favor of the date when 
the policy was actually delivered or the first premium actually paid by the insured, 
so as to extend the coverage of a lapsed policy beyond the date of death, an uncer-, 
tain and confusing situation is produced which, while it may bring about in a given 
case a result believed to be desirable, renders policies of insurance indefinite which 
should be definite, promotes litigation, and may injuriously affect the rights of other 
policvholders. In Williams v. Union Central Life Insurance Co., 291 U.S. 170, 
180, 54 S.Ct. 348, 352, 78 L.Ed. 711, 92 A.L.R. 693, Mr. Chief Justice Hughes, in 
delivering the opinion of the court said: 

“While it is highly important that ambiguous clauses should not be permitted 
to serve as traps for the policyholders, it is equally important, to the insured as 
well as to the insurer, that the provisions of insurance policies which are clearly 
and definitely set forth in appropriate language, and upon which the calculations 
of the company are based, should be maintained unimpaired by loose and _ill-con- 
sidered interpretations.” 

Tt is to be remembered that modern life insurance involves something more 
than indemnity in case of death. The insured’s contributions build up reserves, 
surrender values, and loan values, and entitle the insured’ to dividends. In some 
forms of life policies, the investment and savings features overshadow death 
benefits. 

14, 5] It is a sound and well-established rule that the date of issue of the policy 
and dates when premiums are due are to be taken as those agreed to by the parties 
in the policv. Klein v. New York Life Insurance Co., 104 U.S. 88, 91, 26 L.Ed. 
662: Mutual Life Insurance Co. v. Hurni Packine Co., 263 U.S. 167, 175, 44 S.Ct 
90. 91. 68 L.Ed. 235, 31 A.L.R. 102: Bergholm v. Peoria Life Insurance Co., 284 
U.S. 489, 492, 52 S.Ct. 230, 231, 76 L.Ed. 416; Trapp v. Metropolitan Life Insurance 
Co., 8 Cir., 70 F.2d 976, 980; New York Life Insurance Co. v. Silverstein, & Cir., 
53 F.2d 986, 989; Shira v. New York Life Insurance Co., 10 Cir., 90 F.2d 953, 956; 
Meadows v. Continental Assurance Co., 5 Cir., 89 F.2d 256, 260: Horwitz v. 
New York Life Insurance Co., 9 Cir., 80 F.2d 295, 299; Jones v. Jefferson Standard 
Life Insurance Co., 5 Cir., 79 F.2d 640, 641; Travelers Insurance Co. v. Wolfe, 6 
Cir., 78 F.2d 78, 81. As has been pointed out, in many of these cases there is no 
inconsistency created by the provision of the contract that the insurance shall not 
hecome initiallv effective until the policy is delivered and the first premium is paid. 
It is true that if the insured dies before the delivery of the policv and the payment 
of the first premium, his beneficiary will collect nothing. On the other hand, the 
insurer has received nothing up to that time, and the purpose of the provision is 
doubtless to prevent persons who cannot pay for insurance from securing insurance 
on their lives for short periods without consideration. There is nothing to prevent 
an insurer and an insured from agreeing that the insurance contracted for shall 
not take effect until the policy, the written evidence of the agreement, is in the hands 
of the insured and until the insured has made his initial payment, and that when 
those events have occurred the policy shall be fully effective from the agreed date 
of issue for all purposes. This agreement, if the initial premium is paid at a later 
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date than the agreed date of issue of the policy, may result in the insurer receiving 
compensation for a period during which no liability was imposed upon it. On the 
other hand, upon delivery of the policy and the payment of the first premium, the 
insured secures those advantages which flow from having the policy become 
effective as of the earlier date. This affects the period of its contestability, its 
loan and surrender values, dividends, and, in some instances, the rate of premium. 
The provision also affords the insured an opportunity of ascertaining in advance 
of the payment of any premium whether the policy which is delivered to him is 
the policy for which he applied and for which he desires to pay. 

[6] 3. The giving of the “blue note” on June 29, 1932, and the payment of 
$52.50 on that date did not prevent the lapse of the policy for nonpayment of 
the premium due June 6, 1932, since the parties agreed, by the terms of the 
“blue note,” that the failure to pay the note when due should leave the policy 
in default for the nonpayment of the premium of June 6, 1932. See Slocum v. 
New York Life Insurance Co., 228 U.S. 364, 373, 374, 33 S.Ct. 523, 57 L.Ed. 879, 
Ann.Cas.1914D, 1029; Wastun v. Lincoln National Life Insurance Co., 8 Cir., 
12 F.2d 422, 424, 425: Jeffers v. Bankers’ Life Co., 5 Cir. 71 F.2d 603, 604; 
Bankers’ Life Co. v. Burns, 5 Cir., 30 F.2d 327, 328. The surrender value of 
the policy and the amount of paid-up or extended insurance which its value 
would purchase was to be ascertained as of June 6, 1932. 

|7| 4. The contention that the company, because of its failure to act more 
promptly in giving to the insured notice of rescission of the reinstatements, 
waived its right to rescind, is clearly without merit. The company ascertained 
on March 6, 1933, that the representations contained in the application for 
reinstatement made by Joseph Rosenthal were false. It investigated the facts, 
and, after a reference of the matter to its actuarial and law departments, gave 
notice of rescission on April 7, 1933, which was one month after it first had 
reason to believe that the reinstatements had been fraudulently procured. This 
was not an unreasonable delay. Hasselberg v. AXtna Life Insurance Co., 8 Cir., 
75 F.2d 490; Shaner v. West Coast Life Insurance Co., 10 Cir., 73 F.2d 681. 

[8] The failure of the company to commence suit prior to June 2, 1934, did 
not constitute laches. A sufficient answer to the contention that it did is that 
the company had the right to contest the validity of the reinstatements within 
two years, as has already been pointed out, and mere delay in the bringing of 
the suit would not amount to laches. Johnson vy. Umsted, 8 Cir., 64 F.2d 316, 
323; Fountain & Herrington v. Mutual Life Insurance Co., 4 Cir., 55 F.2d 120, 
125, 126; Robert Hind, Ltd. v. Silva, 9 Cir., 75 F.2d 74. 

|9, 10] 5. The defendants contend that the company did not make a 
sufficient tender in order to restore the status quo as of June 6, 1932. In that 
connection they argue that the surrender value of the policy was on that date 
in fact sufficient to carry the policy beyond the date of Joseph Rosenthal’s 
death. 

The insured had borrowed $1,321 upon this policy on July 7, 1931, at 6 per 
cent. interest. On June 6, 1932, accrued interest on the loan was $72.52; 
dividends to the credit of the policy were $327.74, out of which, at the request 
of the insured, was paid the accrued interest on the loan, $72.52, and the $52.50 
cash payment referred to in the “blue note” dated June 6, 1932. The balance 
of dividends was therefore $202.72. The cash or surrender value of the policy 
was at that time $1,239. Adding to this dividends of $202.72 gave the policy a 
total value of $1,441.72. After deducting the policy loan of $1,321, there was 
left a net equity of $120.72, which was sufficient to continue $5,882 ($5,881.72) of 
the insurance ($7,000, the face of the policy, plus $202.72, the dividend addition, 
less $1,321, the amount of the policy loan) for 260 days, or from June 6, 1932, 
to February 21, 1933. The defendants contend that there was a net equity of 
$173.22, but they have included the $52.50 which was deducted from dividends 
cn June 29, 1932, at the insured’s request, to extend thexinsurance to October 
6, 1932, under the terms of the “blue note.” This $52.50 the company, by the 
terms of the “blue note,” was clearly entitled to retain. It was the considera- 
tion for the protection and privileges granted to the insured under the terms 
cf the note, and, having been deducted from dividends and earned by the 
company, it cannot be included in the value of the policy on June 6, 1932. The 
$161 which the court found was the amount that was due from the company 
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by way of the return of cash premiums which had been paid by the insured 
after the reinstatements of the policy, was not available for the purpose of 
extended insurance, and had nothing to do with the value of the policy as of 
June 6, 1932. 

{11-13] There is, however, one defect in connection with the attempted 
restoration of the status quo. The company gave notice of rescission on April 
7, 1933. Since the insured were then alive, the granting of extended insurance 
to September 19, 1932 (or to February 21, 1933), was the equivalent of giving 
them nothing of value in exchange for the cash value of the policy as of June 
6, 1932, and in practical effect amounted to a forfeiture of that value. It is true 
that the policy provided for extended insurance if none of the other options 
available to the insured upon default in the payment of premium were selected 
within three months. But here the insured were never afforded an opportunity 
to make an election after the rescission of the reinstatements. Our opinion is 
that the company, upon the rescission of the reinstatements, should have offered 
to the insured the opportunity to choose either the surrender value of the 
policy on June 6, 1932, or the amount of paid-up insurance which the net value 
of the policy on that date would have purchased. That would have been 
restoring to the insured the right to elect how the net value of their lapsed 
policy should be used. Since they were offered no opportunity to make an 
election prior to the death of Joseph Rosenthal, we think that the company 
should have been required to pay into court, in addition to the $161 return 
premiums, an amount equal to the amount of paid-up insurance which the net 
value of the policy would have purchased on June 6, 1932. This would be the 
equivalent of permitting the beneficiary of the policy to select the most favor- 
able option which was available to the insured on June 6, 1932. The company 
has at all times been ready, willing, and able to do whatever is required in 
order to restore the status quo as of June 6, 1932, and its failure to restore to the 
insured their right to elect whether they would take surrender value, paid-up 
insurance, or extended insurance, does not, under the circumstances, defeat its 
right to a decree canceling the reinstatements for fraud. The decree should 
be so conditioned that the beneficiary may have all that she would or might 
have received had the applications for the reinstatements not been made and had 
the insured selected the most favorable option available after lapse of the policy. 
That the decree may be so conditioned is evidenced by the following cases: 
Shaner v. West Coast Life Insurance Co., 10 Cir., 73 F.2d 681, 685; Perkins v. 
Prudential Insurance Co. of America, 7 Cir., 69 F.2d 218, 221; New York Life 
Insurance Co. v. Sisson, D.C., 19 F.2d 410; Twin Lakes Land & Water Co. v. 
Dohner, 6 Cir., 242 F. 399, 402. 

[14] Apparently the Layfayette South Side Bank & Trust Company had 
no real interest in this litigation. Nominally it was the assignee of the policy. 
There was testimony that the assignment to it was given as additional security 
under an agreement between the insured and the bank that certain mortgages 
held by the bank on property belonging to the insured would be extended; 
that this agreement was never carried out and that there was a complete 
failure of consideration for the assignment. The bank introduced no evidence 
to the contrary. It filed im this court no brief, but adopted the brief of Esther 
Rosenthal, in which she contends that the court should have found that the 
assignment was invalid. Under the circumstances, we feel justified in holding 
that Esther Rosenthal is the only party having an interest in the policy in suit, 
and that the bank is entitled to nothing. 

Our conclusion is that the decree should be amended so as to provide that 
the company, in addition to the $161 referred to, shall pay into court, for the 
benefit of Esther Rosenthal, an amount equal to the paid-up insurance which 
the net value of the policy on June 6, 1932, would have purchased, with interest 
from May 14, 1933, and that the Lafayette South Side Bank & Trust Company, 
as assignee of the policy, is entitled to no relief. As so amended, the decree 
will stand affirmed. 
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CONNECTICUT MUT. LIFE INS. CO. v. STEWART et al. No. 4397. 
District Court, D. Massachusetts. Jan. 24, 1938. 
22 Federal Supplement 68. 
1. CHANGE OF BENEFICIARY. 

Where life policy was originally payable to insured’s mother as beneficiary 
subject to insured’s right to change beneficiary or mode of settlement, insured’s 
later election of option to have proceeds of policy made payable to insurer as 
trustee to make payments of income thereof to mother for her life, and then 
to others, was valid as against contention that insured was required first to 
change beneficiary by making policy payable to his estate or anyone else and 
then selecting his option. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

In Equity. Suit in the nature of an interpleader by the Connecticut Mutual 
Life Insurance Company against Lillie S. Stewart and others to determine 
whether complainant, as trustee for named respondent and others, or named 
respondent’s assignees, are entitled to the proceeds of four life insurance 
policies. 

Decree for complainant. 

Frederick H. Nash, of Boston, Mass., for plaintiff. 

Kendall L. Johnson, of Woburn, Mass., for defendants Lillie S. Stewart, 
Anna Jaquith and Edward Johnson. 

John M. Morrison and Sawyer, Hardy, Stone & Morrison, all of Boston, 
Mass., for defendant Betty Linscott. 

Kenneth B. Williams, of Boston, Mass., for defendant Charles Choate 
Memorial Hospital. 

McLeutan, District Judge. . 

Conflicting claims under four life insurance policies are involved in this 
bill, which cannot be sustained as a strict interpleader because the complainant 
is not disinterested. It is, however, a bill in the nature of interpleader, and, 
as heretofore decided by Judge Sweeney, it states a case cognizable in equity. 
Accordingly, the right to hear it upon the merits was determined by Judge 
Sweeney, so far as any subsequent proceedings in this court are concerned. 

The case was heard on the merits on January 21, 1938, and the facts are as 
stated in a “Stipulation of Facts” on file. They are incorporated herein by 
reference and it is unnecessary to restate them in detail. 

The complainant issued four policies on February 1, 1926, in which Dr. 
Vernon C. Stewart was the insured and the respondent Lillie S. Stewart, his 
mother, was the beneficiary. These policies contained the following identical 
provisions : 

The insuring clause is as follows: 

“The Connecticut Mutual Life Insurance Company of Hartford, Connecticut, 
hereby agrees to pay the sum of * * * Dollars, to Lillie S. Stewart, mother of 
the Insured, if she survive him, if not, to his executors, administrators, or assigns 
(subject to the rights of the Insured as hereinafter reserved to change any 
beneficiary or mode of settlement) upon receipt at the Home Office of the 
Company in Hartford, Connecticut, of due proof of the death of Vernon C. 
Stewart of Woburn, State of Massachusetts, herein called the Insured, before 
the end of the term of Twenty years from and after the due date stated below 
of the first annual premium hereon; or, if the Insured shall survive to the end 
of said term, then To Pay the Face Amount of this Policy to the Insured.” 

The following extracts are taken from the portion of the policies entitled 
“Other Benefits and Provisions”: 

“Change of Beneficiary. Subject to the rights of his assignee if any, the 
Insured may at any time change any beneficiary by filing written notice thereof 
at the Home Office of the Company on its form therefor, accompanied by the 
Policy for suitable endorsement by the Company, such change, when so endorsed, 
to be effective as of the date of the execution of such notice by the Insured.” 

“Assignments. Originals or duplicates of all assignments are to be filed at 
the Home Office of the Company. The Company will not be responsible for 
the validity of any assignment.” 

“Exercise of Privileges. All privileges, benefits and options contained in this 
Policy may be exercised by the Insured without the consent of any beneficiary.” 
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The policies also contained provisions entitled “Optional Settlements at 
Maturity,” reading as follows: 

“Options in Lieu of Playment of Proceeds in a Single Sum. Upon application 
by the Insured, if no interest herein under any assignment by him other than 
to the Company be then outstanding, or upon application by the payee at the 
maturity of this Policy, the Company will agree, subject to the provisions hereof, 
in lieu of the payment of the proceeds at maturity as hereinbefore provided, to 
pay to the payee named in such application: 

“Option 1. A specified number of equal annual instalments certain, the 
first instalment to be payable immediately upon maturity of the Policy, each 
instalment to be of the amount for each $1,000 of the Policy proceeds as shown 
in the Table of Instalments hereon opposite the number selected, and such 
instalments after the first to be increased by such surplus interest earnings 
as shall from time to time be determined and thereto apportioned by the Com- 
pany; 

“Option 2. Equal annual instalments, continuous during the life of the 
individual payee named in such application and in any event until the number 
selected of annual instalments certain shall have been paid, the first instalment 
to be payable immediately upon maturity of the Policy, each instalment to be 
ot the amount for each $1,000 of the Policy proceeds as shown in the Table of 
Instalments hereon under the number selected and opposite the last completed 
age of such payee at the maturity of this Policy, and the instalments certain 
aiter the first to be increased by such surplus interest earnings as shall from 
time to time be determined and thereto apportioned by the Company; 

“Option 3. Interest earnings upon the Policy proceeds, accruing from the 
date of maturity of the Policy, payable monthly, quarterly, semi-annually or 
annually, as may be requested in such application, at such rate as shall trom 
time to time be determined and thereto apportioned by the Company, but at a 
rate not less than 3% per annum, during the life of the payee or for a shorter 
fixed period if requested in said application and thereafter to pay the Policy proceeds 
in such manner and to such persons as shall have been agreed upon with the 
Company at the time of such application; 

“Option 4. Equal annual, semi-annual, quarterly or monthly amounts, as 
may be specified in such application, payable until said proceeds with interest 
accumulations as herein provided are exhausted, the first such amount to be 
payable upon maturity of the Policy, the balance remaining with the Company 
after payment of each such periodic amount to be increased by interest earnings 
at such rate as shall from time to time be determined and thereto apportioned 
by the Company, but at a rate not less than 3% per annum. * * * 


“Any agreement with the Insured to make settlement under one of the 
foregoing Options shall contain provision for revocation by the Insured and 
for avoidance in case of change of beneficiary, or assignment by the Insured 
other than to the Company, or death of the payee before the maturity of this 
Poly. = **”" 

On March 28, 1927, the insurance company received from Dr. Stewart, the 
insured, his letter of March 24, 1927, inclosing an application for the establish- 
ment of an “Interest Income Trust,” and stating his desire that knowledge of 
the transaction should be limited to the home office and himself. The application 
was in detail, constituted an attempted election of option 3, supra,- and sought 
the kind of an agreement which the insurance company executed March 28, 
1927, and mailed to Dr. Stewart on March 29th. This agreement provided in 
substance that, in lieu of the payment of the proceeds of the policies as therein 
provided, the company would pay the proceeds to itself as trustee, and that as 
trustee it would make certain payments, This provision reads: 

“(1) The Company will pay interest earnings thereon montthly from the 
date of such maturity at such rate as shall from time to time be determined and 
thereto apportioned by the Company but at a rate not less than 3% per annum, 
to Lillie S. Stewart, mother of the Insured, during her lifetime, and after her 
death, or after the maturity of said Policies by the death of the Insured if 
subsequent to her death, to Betty Linscott, protegee of the Insured, (daughter 
ot one of the insured’s oldest friends) during her lifetime, and upon the death 
cf the survivor of said mother and said Betty Linscott, the Company will pay 
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said amount retained in trust, to the then surviving issue of said Betty Linscott, 
per stirpes, or, if there be no such surviving issue, to the Trustees of the 
Charles Choate Memorial Hospital of Woburn, Massachusetts. 

This agreement provided for its termination “if the Insured shall file with 
the Company at its Home Office written application for its termination,” and it 
contained other provisions for termination not necessary here to be restated. 

Because of the insured’s request in his letter of March 24, 1927, the home 
office of the company gave no information to its Boston agency of the insured’s 
application for the Interest Income Trust Agreement, or its issuance thereof. 
Neither this, nor the pains taken by the insured to keep the thing to himself, as 
set forth in the agreed facts, seems to me of great importance. By their terms, 
the policies left the insured in complete control during his lifetime, and I refer 
to these matters briefly because they are stipulated and argued. 

No further correspondence ensued between the company and Dr. Stewart, 
who died June 20, 1936. 

Next in the order of events came an assignment of June 26, 1936, whereby 
Lillie S. Stewart, claiming the entire proceeds of the policies as “beneficiary,” 
assigned her claims against the company to the anauleaia Anna Jaquith and 
Edward Johnson, in trust for certain purposes. 

Upon proof of the insured’s death, the company, on July 7, 1936, set up on its 
books a reserve applicable to these policies. It was included in the company’s 
reserve account entitled “Present Value of Amounts Not Yet Due on Supple- 
mentary Contracts Not Involving Life Contingencies.” The amount of reserve 
on these policies as of June 20, 1936, was the entire amount of the policies’ 
proceeds, $24,631.81. Thereupon the company wrote up its Interest Income 
Certificate of Trust, which reads, for present purposes, substantially as did the 
agreement of March 28, 1927, heretofore described. On July 10, 1936, the com- 
pany tendered to the respondent Lillie S. Stewart the certificate of trust, and 
on or about July 20, 1936, the date when the first payment of interest was 
stated in the trust agreement to be due, tendered to her its check for the 
interest, in the amount of $80.55. These tenders were refused solely on the 
ground that she was claiming the entire proceeds. 


On October 13, 1936, the respondents Anna Jaquith and Edward Johnson, 
trustees by assignment from Lillie S. Stewart, made demand on the company 
for payment of the amounts of the policies. 

The question for determination is whether the complainant, as trustee for 
the respondents Lillie S. Stewart, Betty Linscott, Woburn Charitable Asso- 
ciation, and Percy W. Linscott, guardian of the unborn children of Betty 
Linscott, is entitled to the proceeds of the policies, or whether Anna Jaquith 
and Edward Johnson, as assignees of Lillie S. Stewart, are entitled thereto. 

The respondents Lillie S. Stewart, Anna Jaquith, and Edward Johnson 
(hereafter referred to simply as “the respondents”) urge that this question 
is to be determined by Massachusetts law. Their first request for rulings is to 
this effect. I do not pause to consider whether, under Swift v. Tyson, 16 Pet. 1, 
10 L.E. 865, and Mutual Life Insurance Company v. Johnson, 293 U.S. 335, 55 
S.Ct. 154, 79 L.Ed. 398, Massachusetts law or federal law is to be applied. See 
note in. Harvard Law Review, volume 48, page 979, entitled “Some Recent 
Implications of Swift v. Tyson.” If the Massachusetts courts had decided the 
problem here at issue one way, and the federal courts another way, a choice 
would be required, but counsel have referred me to no authorities, state or 
federal, and I have found none, which point the way to the decision of the 
controversy presented by the agreed facts. 

The three separate briefs filed on behalf of the parties interested in a 
decision to the effect that the insurance company, as trustee, is entitled to the 
proceeds of the policies, do not all proceed on the same theory. Taken together, 
these briefs indicate two permissible views, hereafter stated, as to the effect of 
the contracts and the subsequent proceedings, but both theories, if tenable, lead 
to the same result. Counsel for the respondents urges that neither theory is 
tenable, and that Jaquith and Johnson, trustees, as assignees of Lillie S. Stewart, 
are entitled to the proceeds of the policies. He contends that the provision 
entitled “Change of Beneficiary,” and providing that “subject to the rights of 
his assignee if any, the Insured may at any time change any beneficiary by filing 





1374 The Insurance Law Journal, Vol. 90 [ June, 1938 


written notice thereof at the Home Office of the Company on its form therefor, 
accompanied by the Policy for suitable endorsement by the Company, such 
change, when so endorsed, to be effective as of the date of the execution of 
such notice by the Insured,” was not complied with, and that the effect of such 
noncompliance is to entitle Jaquith and Johnson, trustees, to the proceeds of 
the policies. That these provisions were not complied with is clear. But the 
question remains whether they needed to be followed in order to entitle the 
insurance company, as trustee, to the proceeds of the policies. 

The authorities cited in the respondents’ brief to the effect that, so far as this 
provision entitled “Change of Beneficiary” is concerned, it must be followed, 
are not fully discussed because they seem inapplicable to the facts of the 
instant case. The respondents rely heavily upon Resnek v. Mutual Life Insur- 
ance Company of New York, 286 Mass. 305, 190 N.E. 603, 604, where, as shown 
in their brief, the “Change of Beneficiary” clause does not differ much from 
that here appearing. In that case the -court, speaking through Mr. Justice 
Donahue, said that “the interest of a beneficiary, designated in a life insurance 
policy containing a reservation to the insured of the right to change the 
beneficiary named, has been described as ‘a qualified vested interest, which is 
subject to be divested and defeated should the assured in his lifetime exercise 
the power given him to change a beneficiary in the manner prescribed by the 
contract between the insurer and the assured.’” The court went on to decide 
that a substantial compliance by the insured with the provision of the policy 
regulating change in beneficiaries, or the doing of everything in his power to 
that end, is a prerequisite to an effective change of beneficiaries, and that on 
the facts, no such change had been effected. All this applies to the “Change of 
Beneficiary” clause in the present policies. But the other provisions of these 
policies are not to be disregarded. These other provisions seem to me con- 
trolling and to require the conclusion that what was here done entitles the 
insurance company, as trustee, to the proceeds of the policies. 

The policies provide that they are payable to “Lillie S. Stewart, mother of 
the Insured, * * * subject to the rights of the Insured as hereinafter reserved to 
change any beneficiary or mode of settlement * * * .” In the paragraph 
entitled “Exercise of Privileges,” it is stated that “all privileges, benefits and 
options contained in” these policies “may be exercised by the Insured without 
the consent of any beneficiary.” The policies are construed as providing either 
that the beneficiary may be changed by choosing a mode of settlement, as was 
here done, or as making the beneficiary’s right subject to the insured’s failure 
to require payment in accordance with the selected option. 


It is noteworthy that the respondents’ argument goes only to the method 
by which the original beneficiary’s share was reduced from an outright payment 
of the principal to a life income. They cannot well urge and do not contend 
that she had any right which was not completely destrucible at the insured’s 
whim. Their contention amounts to a claim that, acting under the “Change 
of Beneficiary” clause, the beneficiary's interest should have been extinguished 
so as to clear the way for constituting the company trustee in accordance with 
one of the options contained in the policy. The circumvention suggested is 
not required. It is conceded, as the policies expressly provided, that all the 
privileges, benefits, and options contained therein could be exercised by the 
insured without the consent of any beneficiary, and I can find no good reason 
for saying that, in order to do so, the insured was required first to change the 
beneficiary by making the policy payable to his estate or to anybody else, and 
then selecting his option. 

In Rawls v. Penn Mutual Life Insurance Company, 5 Cir., 253 F. 725, 727, 
where the insured had assigned all interest in the policy without the consent of 
a revocable beneficiary and had not completed the assignment with such for- 
malities as the company required, and where the policy did not expressly permit 
assignment without the beneficiary’s consent, the question was whether the 
beneficiary had a right to the proceeds of the policy on the ground that the 
insured did not first change the beneficiary to his estate before assigning it. 
This question, which has caused conflicting decisions, is of course different 
than the question presented in the case at bar, but the opinion contains a 
statement which does seem applicable. The court said: “The insured at all 
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times prior to his death had complete domination and control of the policies by 
reason of his reserved right at any time to change the beneficiary. * * * The 
insured clearly might have changed the beneficiary to himself, or to his estate, 
without the consent of, or even notice to the beneficiary, and might then have 
made the assignment, or granted the lien to the company, and thereafter 
reinstated his wife as beneficiary. Had he gone through this circumlocution, 
her interest would undoubtedly thereby have been made subject to the assignment. 
What he might have done by indirection and circumlocution, he had the right 
to do by direct action.” 

The authorities on which the respondent rely, to the effect that one who 
seeks to change the beneficiary on a life policy containing only the provision 
entitled “Change of Beneficiary” must comply with its terms, are not applicable 
to a case where, under other provisions of the policies, the insured had full 
ome. and the beneficiary’s rights were expressly subject to a “mode of 
settlement.” 

A decree to the effect that the insurance company, as trustee for Lillie S. 
Stewart, for Betty Linscott, for Percy W. Linscott, guardian of the unborn 
children of Betty Linscott, and for Woburn Charitable Association, is entitled 
to the proceeds of the policies, is to be entered. 


ADKINS v. METROPOLITAN LIFE INS. CO. 6 Div. 232. 
Supreme Court of Alabama. Feb. 24, 1938. 


179 Southern Reporter 382. 
1. HEATSTROKE., 

Insured’s death from heatstroke suffered while working on steam condenser 
in power house of blast furnace department of coal and iron company was not, 
as a matter of slaw, caused by “accidental means” within life policy providing 
double indemnity for death from bodily injuries sustained through accidental 
means, where insured was performing his usual and customary duties, voluntarily 
assumed, in his usual and customary place under usual and customary conditions 
when he suffered the heatstroke. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. DISEASE. 

A beneficiary could not as a matter of law recover double indemnity provided 
by life policy for an accidental death which was not directly or indirectly or 
wholly or partially caused by or contributed to by disease or bodily infirmity, 
where insured was suffering from Addison’s disease, which was an efficient, 
proximate, contributing cause of his death from heatstroke. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Circuit Court, Jefferson County; J. Edgar Bowron, Judge. 

Action to recover accidental death benefit provided by a policy of life insur- 
ance by Mrs. Chloe Adkins against the Metropolitan Life Insurance Company. 
From a judgment for the defendant, the plaintiff appeals. 

Affirmed. 

Taylor & Higgins of Birmingham, for appellant. 

Cahaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, for appellee. 

KniGcHt, Justice. 

Suit by the beneficiary of a life insurance policy to recover accidental death 
benefit of $2,000, alleged to be due under the provisions of a policy of life insur- 
ance, issued by the Metropolitan Life Insurance Company, upon the life of Durward 
Adkins, a son of the beneficiary. 

In the discussion of this case, we shall refer to the parties as plaintiff and 
defendant, just as they appeared in the court below. 

The insured died on July 6, 1936, while the insurance contract was in full 
force and effect, and following his death the plaintiff submitted proof of death 
to the defendant, and the latter thereupon paid to the plaintiff the $2,000 called 
for in the face of the policy, but declined to pay the additional $2,000 claimed and 
demanded under the supplementary contract. So this suit involves only this last- 
named sum of money. 

_ The complaint, consisting of one count, is predicated upon the following provi- 
sion contained in the policy contract: 

The company “Hereby agreed to pay to the Beneficiary or Beneficiaries of 
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record under said policy, in addition to the amount payable according to the terms 
of said policy, the sum of 2000.00 dollars, upon receipt, at the Home Office of 
the Company in the City of New York, of due proof of the death of the insured, 
as the result, directly and independently of all other causes, of bodily injuries 
sustained through external, violent and accidental means, provided, * * * and (5) 
that death shall not have been the result of self destruction, whether sane or insane, 
or caused by or contributed to, directly or wmdirectly, or wholly or partially by 
disease, or by bodily or mental infirmity.” (Italics supplied.) 

Upon the conclusion of the evidence the court gave, at the request of the 
defendant, the general affirmative charge in its behalf. There was verdict for 
defendant, and judgment accordingly. 

The plaintiff, being of the opinion that under the evidence a jury question was 
presented, has prosecuted this appeal, and here assigns for error the above-stated 
ruling of the court in giving the affirmative charge for the defendant. 

The appellant plaintiff says in brief: “Therefore, the sole question presented 
by this appeal is, whether death caused by heatstroke is accidental death within the 
meaning of the policy of insurance in question? If it is, the court below erred in 
giving the affirmative charge for the defendant, and judgment of the court below 
should be reversed. If it is not, then the court below was correct in its ruling, 
and judgment should be affirmed.” 

However, we are of the opinion that, under the policy contract, the first ques- 
tion presented is whether the insured’s death from “heat stroke,” the insured’s 
exposure being voluntary and intentional, and nothing else appearing, was caused 
by or through accidental means within the meaning of the policy of insurance sued 
on. If it is held that such death was brought ahout or caused by external accidental 
means, within the meaning of the policy, or if, under the evidence, it was a jury 
question, then the next question to arise is, Did the evidence support, without 
adverse inference, the defendant’s plea that the insured’s death Was caused by, or 
contributed to, directly or indirectly, or wholly or partially, by disease, or by 
bodily or mental infirmity? This last-stated question was within the issues of 
the case. 

The evidence tended to show that the insured was employed by the Tennessee, 
Coal & Tron Company, and worked in the company’s power house of the blast 
furnace department. This building was 330 feet long by 150 feet wide and has 
steam turbines and steam condensers in it causing artificial heat. On an average 
it is approximately seven degrees warmer inside the building than it is on the 
outside. On July 3, 1936, the last day the insured worked, he worked on the 
condenser which had been shut off and was cool. He worked on this condenser 
in the usual manner. There was no testimony tending to show that the power 
house was any hotter on July 3, 1936, than was usual for that time of the year. 
None of the turbines or pipes broke on that dav so as to let out steam in the 
power house. The insured worked the entire shift that day, and when he went 
to work on that morning he had the appearance of being a healthy man, as viewed 
by a fellow workman, who testified in the case. This fellow workman testified 
that he “went back to his home that night” with insured. The evidence does not 
show that insured complained of being then ill. 


Dr. J. A. Moore, a member of the medical staff of the Tennessee Coal & Iron 
Company, testified that he attended the insured professionally during July, 1936, 
that he had examined, and was familiar with the condition of, the insured at 
the time of and just prior to his death. He gave it as his opinion that the cause 
of insured’s death was heatstroke. He testified on cross-examination that the 
insured had Addison’s disease, and that it was a fatal disease: that in this disease 
the adrenal glands “atrophy away”: that the insured had been afflicted with this 
disease for approximately five years; that witness made out the death certificate 
for the Bureau of Health of Jefferson County; and that he stated in the certificate 
that Addison’s disease was a contributing cause of insured’s death, “and it was.” 
This witness gave it as his opinion that a person in the advanced stage of Addison’s 
disease, such as to render the disease fatal, would not be able to perform the 
duties of a person working in a boiler room; that one of the characteristic symp- 
toms of most individuals having the disease in the terminal stage is that they are 
not able to work. 


_ Dr. George Graham was examined by, and testified on behalf of, defendant. 
This witness testified that he specialized in pathology, which is the laboratory side 
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of medicine. That he performed an autopsy on insured on July 6, 1936, arid found 
an advanced atrophy of the adrenal glands as the outstanding thing. The adrenal 
glands are two little glands that sit over the kidneys, and they have < very import- 
ant regulating influence on body functions in general, particularly on circulation. 
If those glands are absent or have completely atrophied, the person will die. In 
this case witness could not see any adrenal glands at all. They could not be found. 
That witness examined the tissue with microscope, and was able to find only 
a few remaining cells. The glands were gone, and only traces could be found. ‘That 
this condition alone was sufficient to produce death. A person suffering from 
Addison’s disease is very susceptible to temperature and heat, much more suscep- 
tible. That, assuming this man had a heatstroke, it would be a reasonable assump- 
tion to say that the heatstroke and Addison’s disease caused death. “In my opinion 
the evidence which I found of heat stroke was not in and of itself sufficient to 
cause death.” In the opinion of the witness a person suffering with Addison’s 
disease in an advanced stage could not perform hard manual labor. 

This court, in line with the great weight of authority, has recognized and 
applied the distinction between accidental results and results produced by acci- 
dental means, in cases where the stipulated liability is for injury resulting from 
hodily injuries sustained through external, violent, and accidental means. This 
was pointed out in the case of Northam v. Metropolitan Life Ins. Co., 231 Ala. 
105, 163 So. 635, 636, 111 A.L.R. 622, where it was observed: “While some authori- 
ties seem not to draw, or to recognize, the distinction, yet by the great weight 
of the adjudged cases a distinction is drawn between an accidental result and 
a result which is caused by accidental means; the former class holding that the 
result need only be accidental, while the latter class hold that, not only must the 
result be accidental, but the cause or means which produced or brought about 
the result must also be accidental.” 

The above-stated conclusion was reached by this court only after a careful 
review of many adjudged cases throughout the United States. Many of these 
cases are cited and reviewed in the Northam Case, supra. 

The evidence in the case at bar shows, without any sort of conflict, that the 
insured was performing his usual and custcmary duties, voluntarily assumed, in 


his usual and customary place, under usual and customary conditions, when he 
suffered the heatstroke, if in fact he did suffer such a stroke. There is not the 
slightest suggestion in the evidence, and no reasonable inference to be drawn 
therefrom, that the temperature of the building, the weather or other circumstances, 
external to the insured’s own body operated to produce the unanticipated injury, 


which was unknown or unforeseen by the insured. From aught appearing in the 
evidence, the temperature in the building was no greater than usual at that period 
of the year, and nothing occurred in the building, on the day the insured is claimed 
to have suffered the heatstroke, which created any change in the usual condition 
which obtained in the building. 

[11 The evidence wholly fails to support the averment of plaintiff's complaint, 
viz.: “That the insured’s death was caused as the result, directly or independently 
of all other causes, of bodily injuries sustained through external, violent, and 
accidental means, while said policy was in force.” and, therefore, the defendant 
was entitled to the general affirmative charge, and the court properly so instructed 
the jury, at defendant’s request. : 

Let it here be said that the decisions in workmen’s compensation cases may 
he left out of consideration. Under the statute, Code, § 7534 et seq., as amended, 
the employer is liable for injuries from accidents to employees arising out of 
and in the course of their employment. “The statute is concerned to afford protec- 
tion against accidental results. In the sense of the statute, broadly speaking, 
the employment itself is the means of the accident and the employment, of course, 
is never accidental.” Scott v. Metropolitan Life Ins. Co., supra; Ex parte Margaret 
L. Pow, Ala.Sup., — So. —? was dealing with an accident arising under our 
Workmen’s Compensation Act, and not with an accident under an insurance policy, 
where the parties for themselves had stipulated that liability should arise only 
for an injury resulting from accidental external means. The statute is concerned 
“to afford protection against accidental results”; as pointed out in the Scott Case, 
supra, and the Pow Case, supra. The Pow Case is sound, and we adhere to it, 
and we are now dealing with a policy contract where the parties have stipulated 


1 Not released by court at date of publication. 
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that liability should accrue only for an injury resulting from an accidental external 
means. 

[2] Moreover, the policy contract in the instant case contains this provision, 
excluding liability : Provided, “5. That death shall not have been the result of 
self-destruction, whether sane or insane, or caused by or contributed to, directly 
or indirectly, or wholly or partially, by disease, or by bodily or mental infirmity.” 
The provision of the policy italicized was pleaded in defense of the action. The 
evidence, without conflict, shows that at the time it is alleged the insured suffered 
the heatstroke he was suffering from Addison’s disease, a fatal disease, and that 
this disease was an efficient, proximate cortributing cause of the death of the 
insured. This plea of the defendant being proved by the uncontroverted evidence 
in the case, and without any sort of conflict, the defendant was also due the general 
charge on this phase of the case. First Nat. Bank v. Equitable Life Assur. Society, 
225 Ala. 586, 144 So. 451. 

It only remains to be said that the trial court committed no error in giving 
the general affirmative charge for the defendant, and its judgment is due to be, 
and is, affirmed. 

Affirmed. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED oraree v. BOYD. No. 3922. 
Supreme Court of Arizona. Feb. 1938. 
76 Pacific Reporter (2d) 752. 
1. AMBIGUITY. 

When policies drawn by insurer do not plainly and clearly express intention 
of parties but leave intention uncertain or doubtful, courts will contrue policies 
most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. EFFECTIVE DATE. 

Where life, health, and accident policy provided for waiver of premiums 
after “effective date” of disability, and fixed “effective date” in one provision 
on proof of disability, and in another at completion of first month of continuous 
total disability of three months, and insured furnished proof of disability within 
90 days from date when premium became due, premium was waived, and insured 
was entitled to permanent disability benefits, since “effective date” occurred 
during grace period when policy did not lapse and hence was in force on 
effective date when right to payments accrued. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. WAIVER OF PREMIUM. 

As respects waiver of premiums, ordinarily, when event insured against 
happens, it matures the policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. WAIVER OF PREMIUM 

In life insurance, when insured dies, obligation to pay premiums ceases; in 
accident insurance, when insured suffers injury by accident, his obligation to 
pay premiums ceases; and in health insurance, when insured’s disability pre- 
vents insured from engaging in any occupation or performing any work for 
compensation of financial value, insured need not pay premiums. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from Superior Court, Maricopa County; Elbert R. Thurman, Judge. 

Action by A. Emerson Boyd against the Equitable Life Assurance Society 
of the United States for permanent disability benefits under a life policy. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

Armstrong, Kramer, Morrison & Roche, of Phoenix, for appellant. 

H. M. Van Denburgh, of Phoenix, for appellee. 

Ross, Judge. 

This is an action for permanent disability benefits under the terms of a life 
insurance policy. A jury sat in the case until the evidence was closed, and then 
by stipulation of the parties the jury was discharged and the case submitted to 
the court. The court found that defendant under its policy owed the plaintiff 
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monthly payments of $10 for fifty-two months or from November 3, 1932 (the 
date plaintiff alleged in his complaint that he became totally and permanently 
disabled), until March 3, 1937, a month preceding the trial, and entered judg- 
ment for such sum and interest to March 3, 1937, amounting to $588.90. The 
defendant appeals. 

The policy is dated November 13, 1929, and calls for the payment of annual 
premiums thereafter on that date. The premium due November 13, 1932, was 
not paid, and has never been paid. The promise of the defendant in its contract 
is: “ * * * if the Insured before age 60 becomes totally and presumably per- 
manently disabled as defined in the Total and Permanent Disability provision on 
the third page hereof, the Society will, subject to the conditions of such provision, 
waive subsequent premiums and pay to the Insured a disability income of ten 
dollars a month.” 

The plaintiff made his proof of disability in January, 1933. Defendant rejected 
such proof and refused to pay him benefits. 

As we understand defendant, it claims the policy lapsed because the premium 
for 1932 was not paid and also that the evidence does not support the finding 
of total and permanent disability as alleged. 

We think it is implicit in the terms of the contract that, if the insured becomes 
disabled at a time when he has paid all his dues, it is not necessary thereafter that 
he pay any dues. He, however, must conform with the terms of the policy in 
his proof of disability. The provisions of the policy that govern and control under 
the facts as they appear here are as follows: 

“Definition: For the purpose of this policy: 

“(A) Disability is total when it prevents the Insured from engaging in any 
occupation or performing any work for compensation of financial value, and 

“(B) Total Disability is preswmably permanent only under the circumstances 
and from the date (herein called the Effective Date) as follows: (1) When due 
proof is received by the Society that it will presumably exist continuously during 
the remainder of the Insured’s life—then from the date upon which such proof 
is received by the Society; or, (2) When it has existed continuously for three 
me ee from the date of the expiration of such three months; * * * 

™e 7 ** * 

“Benefits: Upon receipt of due proof before the expiration of one year after 
default in the payment of premium, or if there be no such default not later than 
one year from the maturity of this policy, that the Insured, while this policy 
was in force, became totally and presumably permanently disabled as above defined 
due to bodily injury or disease: 

“Disability Before 60: (1) Before the anniversary of the Register date of 
= policy upon which the Insured’s age at nearest birthday is 60 years, the Society 
wl 

“(a) Waive payment of all premiums falling due upon this policy after the 
Effective Date of such Disability and during its continuance. 

“(b) Pay to the Insured a monthly Disability Income as stated on the first 
page hereof from the Effective Date of such Disability; the first payment to be 
made upon receipt of such proof and subsequent payments to be made monthly 
thereafter during the continuance of such Disability. * * * 

“(Note:—Any premiums so waived and any Disability Income so paid shall 
not he deducted from any amount payable in any settlement of this policy.)” 

(Rider to Policy) “It is hereby agreed that when Total Disability has existed 
continuously for three months it will be regarded by the Society as presumably 
permanent from the date of completion of one month of continuous Total 
Disability (herein called the Effective Date) notwithstanding Sub-paragraph (2) 
of Paragraph (B) of the provision for Total and Permanent Disability Benefits.” 

“Grace. A grace of thirty-one days will be granted for the payment of every 
premium after the first, during which period the insurance hereunder shall continue 
in force. No interest will be charged upon premiums paid during the days of 
grace. If death occur within the days of grace, the premium then due and unpaid 
shall be deducted from the amount payable hereunder.” 

“Lapse and reinstatement. Failure to pay any premium on or before the day 
on which it falls due shall constitute a default hereunder. Upon default this policy 
shall lapse and the insurance herein cease, except as stated in the provisions hereof 
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entitled ‘Grace’ and ‘Options on Surrender or Lapse,’ but it may be reinstated 
**ee ” 

Defendant’s first proposition is that relief will be denied one who seeking 
equity does not come into court with clean hands. This is not an equitable action, 
Plaintiff is not asking that the contract be reformed but that it be enforced 
in accordance with its terms. Defendant likewise insists that the contract is 
the measure of plaintiff's rights. They differ as to its meaning, and we are not 
surprised. 

{1] Insurance contracts are drawn by the insurer and, when they do not 
plainly and clearly express the intention of the parties but leave such intention 
uncertain or doubtful, the courts have uniformly construed them most favorable 
to the insured. This is a just and equitable rule of construction because insurance 
contracts are more or less involved and technical and the mental children of the 
agents of the insurer. 

[2] Defendant's second proposition is: “When a policy of insurance provides 
that, upon receipt of due proof before the expiration of one year after default in 
the payment of premium that the insured, while the policy was in force, hecame 
totally and permanently disabled, the Society will waive all premiums falling due 
after the effective date of such disability, and when the assured makes such proof 
within said year and a premium falls due before such effective date, the Society 
does not waive the payment of such premium, and if the premium is not paid 
within 31 days after the date when such premium falls due the policy lapses as of 
the date when such premium became due, and no recovery for total and permanent 
disability can lawfully be had.” This proposition raises the question as to what 
premiums the defendant’s contract agrees to waive when there is a default. 
Plaintiff is given one year from the date of default in the payment of premium 
or, tf there be no such default, one year from maturity of policy in which to 
furnish proof of his disability. He furnished such proof in January of 1933 
or within ninety days from November 13, 1932, the date to pav premium. To 
determine if proof was furnished in time to secure the waiver of the payment of 
premiums and to prevent the policy from lapsing, in a proper case, it is necessary 
to ascertain the meaning of the words “Effective Date,” if we can, for it is 
premiums accruing after that date that are waived. Paragraph B (1) fixes one 
effective date, and B (2) as amended by the rider another. The effective date 
under B (1) would be from the date of proof of disability: under B (2) as 
amended it would be at the completion of the first month of a continuous total 
disability of three months. Assuming the court correctly found that plaintiff's 
disability came to him November 3, 1932, as alleged in his complaint, the effective 
date would occur during the grace period or on December 3, 1932. The grace 
period under the contract is from November 13, 1932, to December 14, 1932, and 
during that time the policy did not lapse. The policy was in force on the effective 
date when the right to payments under the express terms of the contract for 
disability accrued. 

There are two cases involving the exact question here, upon facts so similar 
that if such decisions are accepted they determine the question in favor of plain- 
tiff. Equitable Life Assurance Societv of U. S. v. Neff, Ind.App., 10 N.E.2d 307, 
309, decided in October, 1937: Equitable Life Assurance Society of U. S. v. 
MacKirgan, 5 Cir., 86 F.2d 271, 274, decided in November, 1936. We find no 
case construing the same policy to the contrary. In the first case the court, after 
stating the facts and indicating the ambiguity in the contract, said: 

“We find no provision of the policy that expressly and clearly covers the 
controversy in the instant case. While clause B under the heading ‘Definition’ 
deals with the subject matter, its meaning, when considered with other provisions, 
especially those dealing with the question of waiver of payment of premiums under 
certain conditions, is not clear and explicit, but ambiguous and subject to construc- 
tion. 

“It is without dispute that one of the inducements for securing a policy of this 
character is protection against disability. Let us suppose that total disability 
occurs while such a policy is in force, and continues for 2 months and 2 weeks 
from the date of its beginning, then results in death. Would it be reasonable 
in the absence of a clear expression in the contract so providing to hold that there 
could be no recovery because such total disability had not become presumably 
permanent hy continuing 3 months even though as a matter of fact it was actually 
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permanent until death? Such a holding would make the disability benefit features 
of the policy ineffective to accomplish the purpose for which the insured had paid 
premiums from the time of the issuance of the policy. It seems evident that 
actual total disability is the condition for which the insurer obligates itself to 
pay and from which the insured seeks protection. If such total disability continued 
for 3 months while the policy was in force, and thereafter ceased to exist, it 
could not logically be contended, nor could it reasonably be held, that the insurer 
would be obligated to continue to pay disability benefits because of the provision 
that any such disability should be presumably permanent if it was continuous 
for 3 months, if in fact such disability terminated after such period of time had 
elapsed. Had death instead of disability occurred while the policy was in force 
it is not likely that any question would be raised as to the right of the death 
beneficiary to recover. Why should a different rule be applied when a disability 
is sustained which renders the insured totally and presumably permanently disabled ? 

“It is well settled that where the terms of a policy are of a doubtful meaning 
that construction most favorable to the insured will be adopted.” 


In the second case the question was whether an insured person, under a policy 
the same as the one here, who became totally and permanently disabled during the 
grace period, was entitled to benefits and the court held that he was. The court 
said: “The effect of the grace provision is that a credit of thirty-one days is 
available for paying the premium and for doing away with the tentative lapse of 
the policy, no interest even being chargeable on the premium. During this period 
of suspense if death occurs the death insurance and the double indemnity being 
in force are collectible, and by express agreement the overdue premium is to be 
paid out of the insurance. It is equally plain that if the disability insured against 
occurs during the grace period the disability income becomes collectible; and by 
the parenthetical note above quoted the ‘premiums waived’ are not to be deducted. 
If the overdue premium on which grace was running when the disability occurred 
is not within the provision for waiving premiums, it would of course not be 
waived, but it would be, without any express provision to that effect, a good 
offset against what the Society owed. The nonwaiver of that premium would 
not be construed to defeat the disability insurance plainly continued in force by 
the grace provision.” 

Another interesting case on the ambiguity of defendant’s policy, as to the 
“effective date,” is the Equitable Life Assurance Society v. Hill, 230 Ala. 505, 161 
So. 800. 

[3, 4] Ordinarily when the event insured against happens it matures the 
insurance policy. The policy here is a combination of life, health, and accident 
insurance, In life insurance, when the insured dies his obligation to pay premiums 
ceases. In accident insurance, when the insured suffers injury by accident his 
obligation to pay premiums ceases. And in health insurance, when the insured’s 
disability “prevents the Insured from engaging in any occupation or performing 
any work for compensation of financial value,” the event insured against has 
happened and no longer should he be expected or required to pay premiums. In 
case the policy matures so that the insurer is, under its terms, obliged to pay 
health benefits, it should not be assumed that the insurer would thereafter exact 
premiums from the insured. In this case there was no “default,” as defined by 
the policy, before the event insured against happened. The policy provides it 
shall lapse if a premium is not paid when it falls due, thereby negativing the idea 
of its lapsing for any other reason. As stated above, we think it implicit in the 
contract that the defendant agreed that if the event insured against happened while 
the policy was in force, and proof thereof was made in due time, the defendant 
would pay plaintiff health benefits as stipulated. 


[5, 6] The defendant next contends the evidence does not support the judg- 
ment, in that it fails to show that plaintiff was totally and permanently disabled 
at the time specified in his proof and in his complaint, but on the contrary shows 
that he performed all of his duties on said dates and also on later dates and 
received compensation therefor. This assignment questions the court’s deter- 
mination of the facts. Under our rule, if there is substantial evidence to support 
the court’s findings we will not disturb them. The evidence is that plaintiff was 
working as a night watchman for the Ford Motor Company at its branch at 
Pittsburgh, Pa.; that around the middle of October of that year, from wet and 
cold exposure, he had developed a severe pain in his right leg, which was diagnosed 
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by a physician as neuritis of the sciatic nerve; that the pain grew progressively 
worse and another physician whom he saw advised a tonsillectomy, which he 
underwent on November 4, 1932; that he quit working for the Ford Motor 
Company on November 3, 1932; that he was not able to work and quit because 
of the severe pain. Plaintiff testified that the manager in charge of watchmen for 
the Ford Company called him on November 10th and asked him to work that 
night if possible; that in answer to this request he went to the Ford plant but 
didn’t work; that he stayed in the reception room by a heater and answered the 
telephone; that he didn’t make the rounds and punch the clock, which had been 
his duty before he quit his employment; that he was “wracked with pain” on 
that night and running a high temperature; that the following morning he was 
unable to drive his car and had a man living near him drive him home and later 
called a doctor; that on November 22d or 23d he was again called and decided 
that he would go back because he didn’t want to lose his job; that he performed 
the same services as on the 10th, and the following morning was driven home 
~ a neighbor and went to bed; that he went through the same experience on 
hanksgiving night; that he had not done 2 day’s work since that time; that he 
spent a year and a half in the hospital and left the hospital to come to Phceenix 
under the advice of doctors who said that they had done all they could for him. 

Dr. A. M. Tuthill testified at the trial that plaintiff was totally and permanently 
disabled from rheumatism or arthritis. 

It appears that in January, 1933, plaintiff applied to the defendant to be 
reinstated, and in his application, which was made on a form furnished by defend- 
ant, was this statement, “certify I am in good health except tonsils removed 
11-4-32,” giving the name of the physician who performed the tonsillectomy and 
his residence. Defendant makes some point of this representation. It seemed 
to be a frank, honest statement of plaintiff’s condition at the time it was made. 
Its weight however, was for the court that tried the case. 

Defendant contends that the disablement of the plaintiff was not such as the 
policy calls for to entitle him to benefits. In Equitable Life Assurance Society 
v. MacKirgan, supra, the court approved the following instruction : “Such disability 
means one ‘which prevents the insured from engaging in any occupation or 
performing any work for compensation of financial value’ and it must be total 
as distinguished from partial disability. Of course the work must be substantial 
and not trivial, amount to a job, an occupation, and a disability under this policy 
does not necessarily imply an incapacity to do any work at all, or that the person 
must be bedridden, or that he must work where to do so would shorten his life 
or seriously impair his health; and the fact that he did do some work because 
forced thereto by absolute necessity when he was really not able to work would 
not change a total disability to a partial one. The fact that one has done some 
work just before or after the alleged lapse ot his policy is not of itself sufficient 
to defeat his claim of total and permanent disability. He may have worked when 
really unable and at the risk of endangering his life or health,’ saying: “The 
policies which have come before the courts have used varying terms, such as 
‘disabled from,’ ‘unable to,’ or, as here, ‘prevented from’ working. They are all 
capable of a rigid literal construction so as to exclude from the benefit of the 
insurance cases where any work is done even though very slight and at the 
expense of health or under pain so great that work ought not to be expected 
of the sufferer. But the weight of authority is that the terms are not intended 
in that rigid sense, and that one whose work is only trivial or is done under 
the pressure of necessity and at the expense of health or great pain is disabled 
or unable or prevented from working within the real meaning of the insurance.” 
— also, Prudential Insurance Company of America v. Girton, Ind.App., 12 N.E.2d 

9. 

We think the court’s finding of total and permanent disability is supported 
by the evidence and the law. 

The judgment is affirmed. 

McAlister, C. J., and Lockwood, J., concur. 
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NEW YORK LIFE INS. CO. v. MARIANO. No. 14273. 
Supreme Court of Colorado. Jan. 31, 1938. 
Rehearing Denied Feb. 21, 1938. 

76 Pacific Reporter (2d) 417. 


i. POISON. 

The language in provisions of life policy exempting insurer from double 
indemnity for death resulting from taking of poison, or from any bacterial 
infection other than infection occurring in consequence of accidental injury, 
is to be given its popular interpretation or commonly accepted meaning. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


2. INFECTION. 

Under double indemnity clause exempting insurer from liability for death 
resulting from taking of poison or from “bacterial infection,” insurer was not 
liable for double indemnity for death of insured resulting from botulism from 
eating home canned beans. 

“Infection” is the process of infecting, and to infect is to contam- 
inate with disease producing substance germs, or bacteria so that illness 
produced by bacteria is referred to as “infection,” while that occasioned 
by the poison produced by such bacteria is referred to as “poisoning.” 
(For other cases, see Insurance, Dec. Dig. § 515.) 

Hilliard, Young, and Knous, JJ., dissenting. 

En Banc. 

Error to District Court, Las Animas County; David M. Ralston, Judge. 

Action for double indemnity for accidental death under life policy by Henry 
Mariano against the New York Life Insurance Company, a corporation. Judg- 
ment for the plaintiff, and defendant brings error. 

Reversed and remanded, with instructions to enter judgment for the defend- 
ant. 

Henry McAllister and John O. Rames, both of Denver, and A. W. 
McHendrie, of Pueblo (Louis H. Cooke, of New York City, of counsel), for 
plaintiff in error. 

John N. Mabry, of Trinidad, for defendant in error. 

Burke, Chief Justice. 

These parties appeared in reverse order in the trial court and are herein- 
after referred to as there, or as the company and Mariano, respectively. 

This action was for double indemnity because of accidental death as pro- 
vided by the terms of a life insurance policy. On trial to the court plaintiff had 
judgment. To review that judgment defendant prosecutes this writ. The 
policy in question was for $1,000 on the life of May Mariano, with plaintiff 
as beneficiary. It further provided double indemnity for accidental death, except, 
“Double indemnity shall not be payable if the insured’s death resulted * * * 
from the taking of poison or inhaling of gas, whether voluntary or otherwise; 
* * * or directly or indirectly, * * * from any bacterial infection other than 
bacterial infection occurring in consequence of accidental and external bodily 
injury.” 

It is admitted that insured’s death was due to “botulism,” contracted 
through eating home canned beans containing “bacillus botulinus.” The com- 
pany, having paid the face of the policy, denied double indemnity because death 
was due to “the taking of poison,” or “bacterial infection,” not “occurring in 
consequence of accidental and external bodily injury”; and hence specifically 
excepted. Such is the sole question, presented by the assignments, which 
requires consideration. Since we think the claim of death from bacterial infec- 
tion good, we limit our comments thereto. 


The cause was submitted on a stipulation, plus brief testimony. Three 
capable experts were examined. They differ on technical conclusions, but 
not on facts. They seem to agree that botulism is an “intoxication,” but are 
not agreed that it is also an “infection.” In the first it is said that the toxin 
which causes death is produced prior to consumption of the food, in the second 
after consumption. In other words, that the “bug” brings his poison in with 
him in the first case and in the other he manufactures it after he gets in. The 
distinction fails to impress us. 
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[1, 2] It is well settled that such terms, used in policies of insurance, are to 
be given their “popular interpretation” or “commonly accepted meaning.” 
Equitable Life Assurance Society v. Hemenover, 100 Colo. 231, 67 P.2d 80, 110 
A.L.R. 1270. 

{We learn from Webster’s New International Dictionary that infection is the 
“process of infecting,” and that to infect means “to contaminate with a disease- 
producing substance, germs, or bacteria.” It appears that, technically, the 
illness produced by bacteria themselves is referred to as infection, while that 
occasioned by the poison produced by such bacteria is referred to as poisoning. 
Witthaus and Becker, Medical Jurisprudence (2nd Ed.) Vol. LV p. 1100. 

The same work, p. 1101, treats botulism as poison. The Americana defines 
it as “a form of poisoning.” Gould’s Dictionary of Medicine defines it as 
poisoning, and defines infection as “the communication of disease-germs or virus 
by any means, direct or indirect.” The same work defines disease as “a con- 
dition of the body marked by inharmonious action of one or more of the 
various Organs owing to abnormal condition or structural change.” All this 
merely reinforces and confirms the “popular interpretation” or “commonly 
accepted meaning” of bacterial infection as covering such afflictions as botulism, 
admittedly caused by the germ known as “bacillus botulinus.” 

Little light is thrown upon the problem by the cases cited. None of them 
deal with botulism, and few have any reference to bacterial infection. Practically 
all are concerned with the question of what is and what is not death by accident. 
One, however, is worthy of notice, since it involved the identical exception 
before us, which, it was therein contended, covered food-poisoning. That 
position was sustained by the court. New York Life Ins. Co. v. Murrell, 5 Cir., 
65 F.2d 990. The court there was composed of three circuit judges, Bryan, Sibley, 
and Hutcheson. Judge Bryan wrote the opinion of the court. Judge Sibley 
concurred, but thought the views expressed too narrow. He said death was 
due to poison, or was not solely due to the food consumed, and in either case 
was within the exception; while Judge Hutcheson concluded that it was clearly 
a case of death “either from poison or from bacterial infection,” and since both 
were excepted saw no necessity for further fuss. Perhaps his, after all, was 
the most logical solution and the one here most applicable. 

It is said in plaintiff’s amended complaint: “That said deceased on April 21, 
1937, ate home canned beans containing bacillus botulinus and then and_ there 
became infected with said bacillus.” 

This statement is repeated in the stipulation. The company here contends 
that death from “bacterial infection” is thus admitted. We need not go so far, 
but this use of the expression is a most convincing circumstance supporting the 
applicability of the rule of “commonly accepted meaning.” We doubt not that 
this death was due to “bacterial infection” as that expression is used in the 
policy and popularly understood. Hence the exception covers the case and the 
double indemnity clause is not applicable 

The judgment is reversed and the cause remanded, with instructions to enter 
judgment for the company. 

Hilliard, Young, and Knous, JJ., dissent. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
MITTELHAUSER. 
Supreme Court of Florida. Dec. 8, 1937. 
Rehearing Denied Feb. 14, 1938. 
178 Southern Reporter 559. 
1. AGENCY. 

An insurance agent’s deduction from insured’s account, in bank of which 
agent was officer, of amount of premiums due on life policy pursuant to agent’s 
agreement when policy was executed to make such deduction and to remit to 
insurer, made agent the agent of insurer for collection of premiums, regardless 
of terms of agent’s contract with insurer, as respects whether policy lapsed for 
nonpayment of premiums when insured had on deposit sums sufficient to pay 
premiums (Comp.Gen.Laws 1927, § 6207). 


(For other cases, see Insurance, Dec. Dig. § 360[4].) 
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2. DEDUCTION. 

An insurance agent’s agreement when life policy was executed to deduct 
from insured’s account, in bank of which agent was officer, the amount of 
premiums as they became due and to remit them to insurer, was as binding 
upon insurer as if written into policy, if approved by insurer. 

(For other cases, see Insurance, Dec. Dig. 360[4].) 

3. LAPSE. 

Whether insurance agent agreed when life policy was executed to deduct 
from insured’s account, in bank of which agent was officer, the amount of 
premiums as they became due and to remit them to insurer, was for jury, as 
respects whether policy had lapsed for nonpayment of premiums prior to 
insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

AGENCY. 

An insurer's acceptance of premiums paid on agent’s voucher and cashier's 
check constituted insurer’s approval of agent’ $s agreement when life policy was 
executed to deduct from insured’s account, in bank of which agent was officer, 
the amount of premiums as they became due and to remit them to insurer, 
and hence policy had not lapsed for nonpayment of premiums where insured 
had on deposit a sum sufficient to pay premiums when they were due. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

AGENCY. 

Under statute making anyone collecting, receipting for, and receiving 
money to be transmitted to insurance company the agent of company, company 
must act promptly to correct irregular manner of collecting and transmitting 
funds, and company will not be permitted to raise question of payment to agent 
if it has approved wrong course of conduct on part of agent by accepting 
benefits until injury is done (Comp.Gen.Laws 1927, § 6207). 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

7. COLLECTION. 

Under doctrine that when one of two innocent persons must suffer for the 
wrong of a third person, he*who gave the power to do the wrong must suffer 
the consequences, insurer could not avoid liability on life policy on ground that 
policy had lapsed for nonpayment of premiums, where agent failed to pay 
premium according to agreement with insured and insurer had made agent its 
agent for collecting premiums from insured, 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

ATTORNEY ’S FEES. 

An allowance of $1,800 attorney’s fees in suit on life policy in which $10,000 
was recovered was excessive by $800, where $5,000 of amount recovered was for 
accidental death which was not challenged by insurer (Comp.Gen.Laws 1927, 
§ 6220). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Error to Circuit Court, Dade County; Worth W. Trammell, Judge. 

Action by Marie Schmidt Mittelhauser against the Equitable Life Assurance 
Society of the United States. A judgment was entered for plaintiff, and 
defendant brings error. 

Affirmed in part, and reversed in part. 

Shutts & Bowen, Joseph F. McPherson, and E. S. Quick, all of Miami, for 
plaintiff in error. 

Blackwell & Knight, Dewey Knight, and W. Clinton Green, all of Miami, 
for defendant in error. 

TERRELL, Justice. 

On July 29, 1930, Ben Mittelhauser contracted with the plaintiff in error for 
a policy of life insurance in the face sum of $5,000 with double indemnity in the 
event the insured came to his death by accidental means. The premiums were 
payable quarterly in October, January, April, and July in the sum of $69.30 with 
31 days’ grace. Mittelhauser was killed in an automobile accident December 9, 
1931. His wife, Marie Schmidt Mittelhauser claimed the face of the policy with 


. 
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double indemnity, the plaintiff in error, contending that the policy had lapsed, 
declined payment, hence this action. 

To the declaration revealing the foregoing facts, the defendant insurance 
company proffered three pleas, the third of which was abandoned. The first 
plea alleged that the policy lapsed for failure to pay the premium due in July, 
1931, and the second plea is identical with the first except that it alleges failure 
to pay the premium due in October, 1931. 

Plaintiff filed seven replications to defendant’s pleas, the fourth and sixth 
were withdrawn, and the third went down under demurrer. The other repli- 
cations in substance allege that at the time of the execution of the policy K. H. 
Turner, who wrote it, was the agent of defendant, had power to collect 
premiums, and was an officer in the bank where the insured carried his banking 
account, that, when the policy in question was executed, the said Turner agreed 
with the insured that he would, as such bank officer, cause to be deducted 
from the assured’s account the amount of each premium upon its due date and, 
as agent of the company, would remit the same to the defendant, that on the 
due date, or within the period of grace thereafter, the assured had on deposit in 
the bank in which Turner was an officer a sum sufficient to pay said premium, 
that the said Turner agreed with the assured that in the event his (assured’s) 
checking account was not sufficient to pay any premium on its due date, he 
(Turner) would pay said premium and charge assured’s checking account 
therewith, that pursuant to said agreement, the said Turner did on June 5, 1931, 
deduct from assured’s checking account in his possession and remit to the 
insurer the amount necessary to pay the premium due May 29, 1931, that on 
July 29, 1931, and October 29, 1931, or within the days of grace following each 
of said dates, the said Turner had in his possession in the checking account of 
the assured sufficient funds to pay said premiums and that on November 7, 1931, 
he (Turner) told the defendant in error that he had taken care of the July and 
October, 1931, premiums by payment and charging them to the checking account 
of the assured. 

By rejoinder, the defendant denied every material allegation of the repli- 
cations, including the authority of Turner to make the contract alleged and 
relied on by the plaintiff. The rejoinder also interposed as further defense 
the provision of the policy to the effect that no ether person except named 
officers of the company had the power to make or modify any contract on 
behalf of the insurer or to waive any of its rights in the policy in question nor 
shall any such waiver or modification, if made, be valid or binding unless in 
writing. The authority of Turner to collect premiums in manner contended was 
also challenged as was the legality of paying them anywhere but at the home 
office of the company. A demurrer to the rejoinders was in part sustained but 
the cause went to trial on the issue so made, resulting in a verdict and judgment 
for the plaintiff which is brought here for review on writ of error. 

Numerous questions are urged for reversal which, in the main, grow out 
ot the alleged agreement between Turner and the assured with reference to 
paying the premiums, including the admission of testimony with reference to 
said agreement. That part of the final judgment allowing attorney’s fees was 
also challenged as being erroneous. 

It would require an opinion of great length to answer all these questions. 
They are all resolved by a determination of the validity of the alleged agree- 
ment between Turner and the assured with reference to the payment of the 
premium. 

[1] If we were limited to the terms of the policy to determine this question, 
we would be compelled to answer it in the negative because no such authority 
can be gleaned from it. Regardless of any provision of the policy, section 4256, 
Revised General Statutes of 1920, section 6207, Compiled General Laws of 1927, 
fixes the status of insurance agents for certain purposes under the law of this 
state and the conduct of Turner, if proven, made him an agent of the company 
regardless of the terms of his contract. 

[2, 3] But aside from the statute and the lack of authority on the part of 
Turner to make such an agreement with the assured, if it was in fact made and 
approved by the company, it thereby became binding on it as much so as if 
written in the contract. It is quite true that Turner denied making any such 
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agreement or any part of it, but there was positive evidence that he did make 
it and, under the issues made by the pleadings, the matter of whether or not it 
was actually made presented a conflict for the jury to resolve. 

[4] The evidence shows without contradiction that Turner was an officer of 
Stuart Central Farmers’ Bank when the policy was written and when the agree- 
ment was made, that the premiums for July, 1930, and January and April, 1931, 
were paid on Turner’s voucher and cashier’s check, putting the company on 
notice that these premiums were being paid through the bank, which was 
irregular. The evidence also shows that the assured had a line of credit at the 
bank and that he actually had funds in the bank on the due date or before the 
expiration of the grace period ample to pay the July and October, 1931, premiums. 
Turner did not notify the assured of any limitations on his contract to sell 
insurance, the assured had a right to rely on his guaranty and, under the facts 
shown, his conduct in making the contract in question was approved by the 
company. 

The courts of this country have frequently approved agreements between 
the insured or his agent and the insurer or his agent whereby the premiums 
should be deducted from the in’sured’s salary or his bank account or other fund 
controlled and owned by him. Continental Casualty Co. v. Baker, 181 Ark. 156, 
25 S.W.2d 23; Inter-Ocean Casualty Co. v. Banks, 223 Ky. 758, 4 S.W.2d 709; 
Ocean Accident & Guarantee Corporation Limited v. Emporia Telephone Co., 
139 Kan. 106, 29 P.2d 1084; Security Life Insurance Co. v. Bates, 144 Ark. 345, 
222 S.W. 740; Illinois Bankers’ Life Ass’n v. Dowdy, 149 Ark. 72, 231 S.W. 183; 
Baker v. Michigan Mutual Protective Ass’n, 118 Mich. 431, 76 N.W. 970; 3 
Couch on Insurance 2315. 

[5] Section 6207, Compiled General Laws of 1927, supra, does not deprive the 
insurance company of all power to place restrictions on its agents. It makes 
any one who collects, receipts for, and receives money to be transmitted to the 
insurance company, its agent for that purpose. If the funds are collected and 
transmitted in an irregular manner contrary to the rules of the company, it 
must act promptly to correct the error. If it approves a wrong course of 
conduct on the part of its agent by accepting benefits to it until injury is done 
another, it is then too late to raise the question. Southern States Fire Insur- 
ance Co. v. Vann, 69 Fla. 549, 68 So. 647, L.R.A.1916B, 1189. 

{6, 7] There is still another reason why the judgment below in this case 
should be affirmed. It is not denied that the contract of insurance was executed. 
It is shown beyond question that some of the premiums were paid irregularly. 
As to the manner of paying others, there is some question, but the jury resolved 
this against the company. It is shown that the assured had funds to pay all 
of them. If Turner promised to pay them as contended and as the jury was 
convinced, it would be a gross injustice to the assured’s beneficiary to now 
deny her relief. Turner was a third party to the transaction and, being the 
defendant’s agent, the defendant put it in his power to do the insured the 
wrong. The law is settled that, under such circumstances when one of two 
innocent persons must suffer for the wrong of a third person, he who gave the 
power to do the wrong must suffer the consequences. 


[8] Assignments based on the admission of illegal evidence are not discussed 
in this opinion. They have been considered and we are impressed that incom- 
petent evidence went to the jury, but there was ample competent evidence to 
prove the contract between Turner and the assured and, since the case is 
disposed of on this question, the incompetent evidence was harmless. 


[9] In the matter of the allowance of attorney’s fees, little need be said. 
Section 6220, Compiled General Laws of 1927, provides for attorney’s fees in 
cases of this kind. We are convinced however that the amount allowed, $1,800, 
was too much. The face of the policy was $5,000; it was doubled not for any 
wrong the company did but by the fortuitous circumstance of accidental death, 
which was not challenged. It is not shown that this fact in any respect 
enlarged the factors that determine the amount of attorney’s fees. This court 
is not averse to awarding ample fees to attorneys when the record warrants. 
Mizner Land Corporation et al. v. Abbott et al. (Fla.) 175 So. 507, decided 
March 12, 1937. The record in this case does not warrant a fee in excess of 


$1,000. 
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The judgment below is accordingly affirmed except as to the allowance of 
attorney's fees. As to this, it is reversed for the purpose of fixing a fee of not 
exceeding $1,000. 

Affirmed in part; reversed in part. 

Whitfield, Brown, Buford, and Chapman, JJ., concur. 

Ellis, C. J., not participating because of defective eyesight. 


MUTUAL LIFE INS. CO. OF NEW YORK v. KNIGHT. 
Supreme Court of Florida. June 28, 1937. 
On Rehearing Feb. 16, 1938. 
178 Southern Reporter 898. 
3. CAUSE OF DISABILITY. 

If insured was suffering from permanent disability within life policy covering 
djsability benefits, it was immaterial that cause of his disability was different from 
what it was when first incurred. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. CAUSE OF DISABILITY. . 

As respects insurer’s liability for permanent total disability under life policy 
covering disability benefits, insured suffering from causes that disable him has 
duty to avail himself of all reasonable means and remedies to remove his disability, 
but if there is difference of opinion among doctors as to its cause and there is sub- 
stantial support in record for judgment against insurer, judgment should be upheld. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. AMOUNT OF RECOVERY. 

An insured could not recover disability benefits accruing after institution of 
action on life policy covering disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Error to Circuit Court, Alachua County; A. Z. Adkins, Judge. 

Action by Robert A. Knight against the Mutual Life Insurance Company of 
New York. To review a judgment for plaintiff, defendant brings error. 

Reversed. 

Doggett, McCollum, Howell & Doggett, of Jacksonville, for plaintiff in error 

F. Y. Smith, of Alachua, and Barton T. Douglas, of Gainesville, for defendant 
in error. 

TERRELL, Justice. 

In May, July, and October, 1929, plaintiff in error executed three policies of 
insurance in the sum of $2,000 each, in favor of defendant in error. Each policy 
contained the following provision to cover disability benefits : 

“if insured is totally and permanently disabled before the age of sixty, will pay 
the insured $20.00 monthly during such disability, increasing after five and ten 
years’ continuous disability. 

“besides waiving premium payments, all upon the condition set forth in Section 
Three.” 

In September, 1930, the insured applied for total and permanent disability allow- 
ances, submitting a physician’s statement certifying that he was suffering from 
pulmonary tuberculosis. The insurance company approved the claim and paid the 
benefits accruing up to the amount due October 25, 1934. Disability benefits wer« 
then discontinued on the ground that the cause for which they were paid had dis- 
appeared and that they were no longer due under the terms of the policy. 

In March, 1935, the insured filed his declaration seeking to recover disability 
henefits under the terms of his policies from October 25, 1934, to the date of filing 
his declaration and to date of the judgment herein including a reasonable attorney's 
fee. Copies of the policies were attached to and made a part of the declaration 
A demurrer and motion for compulsory amendment were overruled and defendant 
entered pleas denying disability and interposing the defense that plaintiff’s alleged 
disability is self-imposed in that he failed and refused to follow a course of treat- 
ment prescribed for him which would cure his trouble, that is to say the removal 
of defective teeth and tonsils. On the issue thus made, trial resulted in a verdict 
and judgment for the plaintiff in the sum of $1,076 to cover disability benefits to 
January 25, 1936, together with an attorney’s fee of $300 and costs. To the judg- 
ment so entered writ of error was prosecuted. 
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It is first urged that the judgment should be reversed because the plaintiff 
failed to prove, by a preponderance of the evidence, that he was unable to engage 
in any occupation because of total and permanent disability as contemplated by 
the policies. 

Total and permanent disability and proof of their existence are defined in 
section 3 of each policy as follows: 

“Total Disability—Disability shall be considered total when there is any impair- 
ment of mind or body, which continuously renders it impossible for insured to 
follow a gainful occupation. 

“Permanent Disability—Total disability shall, during its continuance, be 
presumed to be permanent: 

“(a) If such disability is result of ccnditions which render it reasonably 
certain that such disability will continue during the remaining life-time of the 
insured; or 

“(b) If such disability has existed continuously for ninety days. 

“When Benefits Become Effective—If before attaining the age of sixty years, 
and while no premium on this policy is in default, the insured shall furnish to 
the company due proof that he is totally and permanently disabled, as defined 
above, the company will grant the following benefits during the remaining lifetime 
of the insured, so long as such disability continues.” 

The amount of allowance for disability as thus defined is $10 on each $1,000 
face value of the policy with certain increases thereafter which are not material 
in this case. Payment of premiums is also waived after proof of disability. 

Section 3 of the policy also contains the, following with reference to proof 
of continuing disability : 

“General Provisions—The Company may, before making any income payment 
or waiving any premium require due proof of the continuance of total and 
permanent disability, and such proof shall not be required oftener than once a 
vear after such disability has continued for two years. If such proof is not 
furnished on demand, or if it shall appear to the company that the insured is 
no longer totally and permanently disabled, no further income payments will he 
made or premiums waived—.” 

The insurance company accepted proof of pulmonary tuberculosis in Septem- 
ber, 1930, and paid disability benefits to the plaintiff until Octoher 25, 1934. It 
then under the last-cited provision of the policy declined to make further pay- 
ments. 

The insurance company declined to make further payments for disability 
hecause it appeared “to the company that the insured is no longer totally and 
permanently disabled” as provided in the latter part of the provision of the policy 
last quoted, but several months later, required proof of continuance of total 
disability as provided in the forepart of the provision so quoted. 

It appears from the record that some time after payment of disability benefits 
was discontinued, the insurance company requested the insured to report to 
Dr. Wilcox, chief examiner of the defendant, at Riverside Hospital for exam- 
ination. Dr. Wilcox referred him to Dr. Cason who gave him a complete physical 
examination with particular reference to his heart and chest. As a result of his 
examination, Dr. Cason concluded that the insured’s heart and lungs were sound 
and normal except that his heart was slightly rapid at times. He advised the 
insured that his tonsils and teeth were defective and that all his trouble would 
be cured if he would remove them. No other material evidence was introduced 
by the defendant. 

The insured introduced his family physician, Dr. Goode, who testified, among 
other things, that he did not consider him (insured) able to do gainful work. Dr. 
Goode also testified that he thought the insured had pulmonary tuberculosis 
and hased his judgment on the report of an examination of a specimen of sputum 
from the insured which he sent properly sealed and certified to the state hoard 
of health. 

11] The father, mother, brothers, and sisters of the insured testified in corrob- 
oration of the testimony of Dr. Goode. The testimony of the latter and the 
introduction of report of the state board of health on the examination of the 
specimen of the sputum was objected to by the defendant. The testimony of the 
relatives of the insured did not purport to be expert testimony and was not admis- 
sible as such, but was admissible in support of facts of general behavior on the 
part of the insured testified to by Dr. Goode. 





1390 The Insurance Law Journal, Vol. 90 [June, 1938 


[2] The report on the specimen of sputum from the insured made and reported 
by the state board of health was not admissible unless properly taken, marked, 
and authenticated as the law directs, but the record discloses that these formalities 
were complied with, that it was properly taken, mailed, examined, by the state 
board of health, and certified to have been found “positive,” which was sufficient. 

The judgment finds support in the record, but the manner in which it was 
adduced was unsatisfactory. The “general provisions” of section 3 of the policies 
for questioning the fact of continued permanent disability do not provide a method 
of procedure. The company may require proof of continued disability before pay- 
ing or it may decline to pay further if it shall appear that the insured is no longer 
permanently disabled. 

In either event, the discontinuance of disability payments must be based on 
a fact-finding inquisition. When the contingency arises, a better practice would be 
to apply to the court to designate a disinterested physician or board of physicians 
to make the examination and let it be of such character as to conclude the question 
of the insured’s disability and be governed accordingly. Otherwise the discontinu- 
ance of disability payments will always precipitate a lawsuit. It may do so when 
this precaution is taken, but the probabilities will be minimized and the court 
will have the advantage of an impartial investigation. 

[3, 4] If the insured was suffering from permanent disability as contemplated 
by the policy, it is not material that the cause of his disability was different from 
what it was when first incurred. The important fact is that he is proven to he 
permanently disabled from some cause. It is the duty of one suffering from causes 
that disable him to avail himself of all reasonable means and remedies to remove 
his disability, but if there is a difference of opinion among doctors as to its cause 
and there is substantial support in the record for the judgment found, it should 
be upheld. If it is contended that the removal of infected tonsils or diseased 
teeth would remove the cause of disability, it would not be proper to withdraw 
the benefit payments until this is done and it has been ascertained that such 
would be the result. 

Was it competent for the insured to recover disability benefits accruing after 
the institution of this action and up to the date of the verdict as provided in the 
judgment appealed from? 

[5] The court below answered this question in the affirmative by instructing 
a verdict accordingly. We find no authority for such an instruction and the weight 
of authority holds that it cannot be done. New York Life Ins. Co. v. Viglas, 
297 U.S. 672, 56 S.Ct. 615, 80 L.Ed. 971; United States v. Worley, 281 U.S. 339, 
50 S.Ct. 291, 74 L.Ed. 878; Mobley v. New York Life Insurance Co., 295 U.S. 
632, 637. 55 S.Ct. 876, 877, 79 L.Ed. 1621, 99 A.L.R. 1166: New York Life Ins. 
Co. v. English, 96 Tex. 268, 72 S.W. 58: Atkinson v. Railroad Employees Mutual 
Relief Society, 160 Tenn. 158, 22 S.W.2d 631; Rayburn v. Pennsylvania Casualty 
Co., 141 N.C. 425, 54 S.E. 283. 

Other assignments of error have been examined, and while we are convinced 
that errors of procedure were committed, we are not convinced that thev were 
harmful. 

It follows that the cause must be and is hereby reversed for the purpose 
of modifving the judgment below to conform with the views expressed in this 
opinion hy deducting the amount of recovery allowed which accrued after institu- 
tion of suit. 

Reversed. 

Brown and Buford, JJ., concur. 

Ellis, C. TJ., concurs specially. 

Davis, T., concurred in the foregoing opinion. 

Flilis, Chief Tustice. 

T concur in the conclusion reached in this case upon the ground that an analysis 
of the pleadings existing in this case reveals only one issue and that was tendered 
bv the defendant upon whom the burden rested to sustain it. That issue was: 
Did it appear to the company that after the payment of benefits and waiver of 
premium for four years the total and permanent disability of the plaintiff had 
ceased. 

Under such an issue, the company’s judgment cannot be arbitrary or capricious, 
but it must rest upon a condition of things in relation to the insured’s disabilities 
which would reasonably justify the conclusion that the disabilities of the plaintiff 
were no longer total and permanent. The burden of establishing that defense was 
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upon the company which in this case it failed to carry, and the jury was justified 
in finding that issue in favor of the plaintiff. ; ; 

No point is made by the pleadings in this case responsive to the declaration 
that the company had under the provisions of the policy required the plaintiff 
to furnish proof of his continued total and permanent disability, which under 
the terms of the policy the company may have done only once a year after the 
continuance of the plaintiff’s disability after a period of two years. Construing 
the pleas most strongly against the defendant, as the rule requires, it may have 
required this showing by the plaintiff oftener than once a year after the plaintiff's 
disabilities had continued two years, therefore the pleas, stripped of unnecessary 
averments, were simply that the defendant company had reasonable ground to 
conclude that the total and permanent disabilities of the plaintiff had ceased. 

On Petition for Rehearing. 

Per Curiam. 

The petition for rehearing is predicated on the ground (1) that the report 
from the state board of health on the specimen of sputum sent them was not 
properly certified, and (2) certain language of the court with reference to the 
removal of tonsils and diseased teeth was objected to. 

As to the latter, the language complained of is not essential to the disposition 
of the cause and that part reading as follows is stricken from the opinion. 

“Tf it is contended that the removal of infected tonsils or diseased teeth 
would remove the cause of disability, it would not be proper to withdraw the 
benefit payments until this is done and it has been ascertained that such would be 
the result.” 

[6] As to the specimen of sputum, it is shown that it was regularly taken 
and mailed to the state board of health laboratory and its report received there- 
from which was regular and showed the result found. This is a duty imposed 
on the state board of health and we hold its report in response to such request 
prima facie evidence of what it purports to be. If its verity is to be overthrown, 
the duty is on the one challenging it to do so. 

In this case, the report on the specimen amounted to no more than secondary 
evidence as it merely corroborated the testimony of the attending physician. 

As to that part of the opinion eliminated, the rehearing is granted and the 
elimination is made. In all other respects, the rehearing is denied. 

Ellis, C. J., and Whitfield, Terrell, Brown, and Buford, JJ., concur. 

Chapman, J., disqualified. 


GULF LIFE INS. CO. v. LEWIS. No. 26472. 
Court of Appeals of Georgia, Division No. 1. Feb. 1, 1938. 
195 Southeastern Reporter 208. 
1. ATTORNEY’S FEES. 

In suit on life policy, jury improperly included award for attorney’s fees 
in verdict for plaintiff, where jury would have been authorized to find for 
either party because of conflicting evidence on the merits, since defendant 
insurer had right to refuse payment and allow the courts to pass on plaintiff’s 
claim without being penalized for doing so. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Syllabus by the Court. 

The verdict in favor of the plaintiff, except as to the amount found for 
attorney's fees, was authorized by the evidence; and the grounds of the motion 
for new trial complaining of the admission of certain evidence are without 
merit. That portion of the verdict awarding attorney’s fees was not authorized 
by the evidence. The judgment is affirmed on condition that the plaintiff 
write off from the verdict and judgment $150 (the amount returned for attorney’s 
fees); otherwise the judgment is reversed. The costs of bringing up this writ 
ot error are taxed against the defendant in error. 

Error from Superior Court, Gordon County; C. C. Pittman, Judge. 

Suit on a life policy by Mrs. Eulah Lewis against the Gulf Life Insurance 
Company. To review a judgment for plaintiff, defendant brings error. 

Judgment affirmed on condition. 

J. D. Tindall and J. F. Kemp, both of Atlanta, and J. H. Paschall, of Calhoun, 
for plaintiff in error. 
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G. W. Langford, of La Fayette, for defendant in error. 

Broytes, Chief Judge. 

1, 2] This was a suit on a policy of life insurance, and the jury returned a 
verdict in favor of the plaintiff for “five hundred dollars, with interest thereon 
at seven per cent. from the death of the insured to date. Also for one hundred 
and fifty dollars attorney’s fees.” In view of the conflicting evidence adduced 
on the merits of the case, the jury would have been authorized to find in favor 
of either party. This being true, the defendant company had the right to refuse 
payment on the policy and to allow the courts to pass on the plaintiff’s claim, 
without being penalized for so doing. The finding for attorney’s fees was not 
authorized by the evidence. See, in this connection, Southern States Life Ins. 
Co. v. Morris, 24 Ga.App. 746 (4), 102 S.E. 179; Security Ins. Co. v. Jackson, 
54 Ga.App. 131, 187 S.E. 234, and citations; New York Life Ins. Co. v. Tarbutton, 
45 Ga.App. 97 (2), 163 S.E. 229. The remainder of the verdict was authorized 
by the evidence, and special grounds 1 and 2 of the motion for new trial com- 
plaining of the admission of certain evidence are without merit. If the plaintiff, 
when the remittitur from this court is made the judgment of the trial court, will 
write off from the verdict and judgment the sum of $150 (the amount returned 
for attorney’s fees), the judgment will be affirmed; otherwise, it is reversed. 
The costs of bringing the writ of error to this court are taxed against the 
defendant in error. See New York Life Ins, Co. v. Tarbutton, and Security 
Insurance Co. v. Jackson, supra. 

Judgment affirmed on condition. 

MacIntyre and Guerry, JJ., concur. 


INTERSTATE LIFE & ACCIDENT CO. v. SHEDRICK. No. 26556. 
Court of Appeals of Georgia, Division No. 2. Feb. 24, 1938. 
195 Southern Reporter 456. 
4. RELEASE. 

Plaintiff who had voluntarily signed a release of her claim under life policy 
could not recover balance allegedly due under policy without restoring, or offering 
to restore, money received, where only excuse was that money was represented 
as being a part payment, that plaintiff was uneducated and unable to read instrument 
signed by her, and that she had spent money, since in absence of allegations to the 
contrary it must be assumed that she spent money after alleged discovery that she 
had signed a release and so ratified settlement. Code 1933, §§ 20-1201, 20-1203. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Error from City Court of Brunswick; E. C. Butts, Judge. 

Suit by Rosa Shedrick against the Interstate Life & Accident Company to 
recover the balance allegedly due under a life policy. To review a judgment for 
plaintiff, defendant brings error. 

Reversed. 

Krauss & Strong, D. W. Krauss, and J. T. Powell, all of Brunswick, for 
plaintiff in error. 

Ringel & Ringel, of Brunswick, for defendant in error. 

Syllabus Opinion by the Court 

Surron, Judge. 

1. “Accord and satisfaction is where the parties, by a subsequent agreement, 
have satisfied the former one, and the latter agreement has been executed. The 
execution of a new agreement may itself amount to a satisfaction, where it is so 
expressly agreed by the parties; and without such agreement, if the new promise 
is founded on a new consideration, the taking of it is a satisfaction of the former 
contract.” Code, § 20-1201. “The accord and satisfaction must be of some advan- 
tage, legal or equitable, to the creditor, or it will not have the effect of barring him 
from his legal rights. The acknowledgement of a disputed title, or the securing of 
a doubtful claim, would be such an advantage.” Code, § 20-1203. 


[1,2] 2. It is the general rule that where one party receives money from 
another under an accord and satisfaction he cannot avoid the settlement on the 
ground of fraud without restoring, or offering to restore, the money which was the 
fruit of the accord and satisfaction. Strodder vy. Southern Granite Co., 94 Ga. 
626, 19 S.E. 1022; Western & A. Railroad Co. vy. Burke, 97 Ga. 560, 25 S.E. 498; 
Petty v. Brunswick & W. Railway Co., 109 Ga. 666, 35 S.E. 82; Harley v. Riverside 
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Mills, 129 Ga. 214, 58 S.E. 711; Western & Atlantic R. Co. v. Atkins, 141 Ga. 743 
(2), 82 S.E. 139; Burgamy v. Holten, 165 Ga. 384, 396, 141 S.E. 42; Atlanta & 
West Point R. Co. v. Wise, 54 Ga.App. 666, 668, 188 S.E. 915. 

(a) “If any exception to this general rule results from inability, by reason of 
poverty, to restore the money, it is only where the fraud is not discovered, or the 
mental disability continues, as the case may be, until after the money has been 
expended, or otherwise put beyond the power and control of the plaintiff. To use 
and appropriate the money, with knowledge of the impositor, would be a ratifi- 
cation of the settlement.” Strodder v. Southern Granite Co., supra; Id., 99 Ga. 
595, 27 S.E. 174; Redmond & Co. y. Atlanta & Birmingham Air-Line Railway, 129 
Ga. 133, 143, 58 S.E. 874. 

[3,4] 3. The petition in the present case, where the wife of the deceased 
insured brought suit to recover the balance of an amount she alleged to be due under 
the policy, shows that she voluntarily, and without any duress on the part of the 
agents ot the defendant insurance company, signed a release or accord and satis+ 
faction of her claim, and that she had not restored, or offered to restore, the sum 
she had received as a compromise of her claim; her only excuse being that the 
money paid her was represented by the agents of the insurer as being a part pay- 
ment, that she was an uneducated negro woman and, while able to read to a small 
extent, was not able to read and did not read the instrument which was signed in 
a dimly lighted room, and had spent the money and was unable to make restitution. 
Construing the petition most strongly against the plaintiff, as must be done on gen- 
eral demurrer, and without allegations to the contrary, it must be treated as if she 
spent the money, and thereby rendered herself unable to make restitution, after 
her alleged discovery that she had signed a release of her claim, and not merely a 
receipt for part payment, as she alleged the agents represented the amount given to 
he, and such conduct on her part amounts to a ratification of the settlement which 
was evidenced by the instrument which she signed. Strodder v. Southern Granite 
Co., supra; Gibson v. Alford, 161 Ga. 672 (5), 132 S.E. 442. The court erred in 
overruling the general demurrer, and all proceedings thereafter were nugatory. 

(a) The cases cited by the defendant in error, such as Butler v. Richmond & 
Danville Railroad Co., 88 Ga. 594 (2), 15 S.E. 668, Farnell v. Brady, 150 Ga. 209, 
125 S.E. 57, and Georgia Southern & Fla. Ry. Co. v. Adeeb, 15 Ga.App. 831, 84 
S.F. 323, where the sum paid the plaintiff was under a separate and distinct demand 
or consideration from that sued on, are distinguishable. 

Judgment reversed. 

Stephens, P. J., and Felton, J., concur. 


NATIONAL LIFE & ACCIDENT INS. CO, v. FALKS. No. 26688. 
Court of Appeals of Georgia, Division No. 2. Feb. 24, 1938. 
195 Southeastern Reporter 463. 
1. APPLICATION. 


Where application for insurance was not attached to or made part of life 
policy, policy was not voidable because of falsity of representations as to insured’s 
state of health and whether she had any previous illness, notwithstanding state- 
ments were as to facts material to risk, unless insured’s conduct was fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. FRAUD. 

To sustain charge of fraud as to answers made in application for insurance, 
proof must be clear, cogent, convincing, and certain. Code 1933, § 37-706. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. EVIDENCE. 

Whether insured knew that she was suffering from pellagra, and whether 
manifestations of disease of loose bowels with discharge of blood, swollen hands, 
and eruption with issue of watery fluid suggested to insured that she was not in 
‘good health” so as to render fraudulent insured’s answers in application for 
life policy to effect that she was in good health, and that only illness she had 
suffered was pneumonia 25 years before, from which she had fully recovered, 
so as to preclude recovery on policy, were for jury. Code 1933, § 37-706. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

_ Syllabus by the Court. 
The application not having been attached to or made a part of the contract 
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of insurance, the policy is not voidable because of the falsity of representations 
made by the insured as to her state of health and whether or not she had had 
any previous illness, even though such statements are as to facts material to the 
risk, un'-3s the act of the applicant for insurance was fraudulent. In the present 
case the jury was authorized to find from the evidence that the insured did not 
knowingly and fraudulently make false answers and concealments in her application 
for the policy of insurance. 

Error from Municipal Court of Atlanta, Appellate Division. 

Action by Mrs. Alice Falks against the National Life & Accident Insurance 
Company to recover on a life policy. To review a judgment for plaintiff, defend- 
ant brings error. 

Affirmed. 

Hendrix & Buchanan, of Atlanta, for plaintiff in error. 

Haas, Gambrell & Gardner and Irving S. Nathan, all of Atlanta, for defend- 
ant in error. 

Sutton, Judge. 


Mrs. Alice Falks, as beneficiary, brought suit against National Life & Accident 
Insurance Company on a contract of life insurance issued on July 7, 1936, to her 
mother, Mrs. Annie L. Combs, in the principal sum of »$250. The company 
defended on the ground that the insured made false and fraudulent representations 
as to being in good health, and fraudulently concealed material facts as to 
illness. It was set up that in answer to the question, “Are you in good health?” 
the insured answered “Yes,” and that in response to the question, “What illness, 
injury or accident have you ever had?” the applicant answered, “Pneumonia 
twenty-five years ago, fully recovered,” whereas for six months before the making 
of the application for insurance she had suffered from pellagra, which had mani- 
fested itself for practically two years, the disease being manifested by a type of 
dysentery, ard that she had also suffered from a serious swelling of her hands, 
the skin being ruptured and a watery substance issuing therefrom, for many months 
prior to the date of the written application. The answer also set up that the 
insured had consulted in June, 1936, a Dr. Hackney, a physician for the city 
of Atlanta, in an effort to have her trouble diagnosed; that he had prescribed for 
her; and that such facts had been concealed from the defendant. The jury returned 
a verdict in favor of the plaintiff. The defendant filed a motion for new trial 
on the general grounds, and the exception here is to the judgment overruling the 
motion. 


|1] The application for insurance was not attached to the policy or made a 
part of the contract, and, consequently, representations or concealments, although 
false and material to the risk, would not defeat recovery unless the conduct of the 
insured was fraudulent. The only pertinent inquiry now before this court is 
whether or not, under any part of the evidence, the jury was authorized to find 
that the insured acted in good faith and not fraudulently. It appears from the 
evidence that the insured, a woman of 58 years of age at the time she made the 
application, had, according to the testimony of a physician, been afflicted with 
pellagra for more than a year. This condition, however, was not known to her 
or any one else, and this physician who attended her in the illness which resulted 
in her death on January 7, 1937, stated that in his opinion such a disease might 
not be detected by a layman. That the insured fraudulently misrepresented her 
condition in that respect must, therefore, be eliminated from the consideration ot 
whether or not she knew she was in good health. But it is contended by the defend- 
ant that for more than a year she had also suffered from a looseness of bowels. 
with occasional discharge of mucous or blood, and that her hands were swollen 
and the skin cracked, with a watery fluid issuing therefrom, and that by the 
concealment of such facts a finding is demanded, as a matter of law, that her act 
was fraudulent. It is undisputed that for more than eight vears, with the exception 
of a visit to Dr. Hackney, a city physician of Atlanta, the insured had not been 
attended by any physician. During the time she was afflicted as set out above. 
members of her familv urged her to seek medical advice, but she protested that 
it was unnecessary, did not wish to be embarrassed with questions, that there wa- 
nothing the matter with her but “the itch.” although there was testimony that 2’ 
times the condition of her hands was such as to prevent her from doing ordinary 
household duties. and that she was often sleepless, and interfered with the sleep 
of others in the same house with her. It is not shown that her visit to Dr. Hackney 
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was for any purpose except to have her hands treated. He prescribed salve, which 
she used, and at the time of the application healing had taken place. Therefore, 
the condition or manifestation had been intermittent. 


As to the looseness of bowels with occasional discharge of mucous or blood, 
it was shown that such condition was also intermittent; its recurrence being brought 
about from time to time by consumption of rough foods. By proper dieting she 
was able to bring about temporary relief. As to her ability to perform household 
duties, there was testimony that at times she was incapacitated; but there was 
also testimony that generally she could perform the usual household duties for 
one of her years, and that a few weeks before making the application, and while 
visiting a daughter in Newnan, Ga., she cooked, milked, and kept house for seven 
or eight persons. The physician, who attended her in the illness leading to her 
death, had made many professional visits to members of her family, she being 
present at the time, but to him she never indicated that anything serious was 
troubling her. Although several members of her family advised her to consent 
to treatment or be placed in a hospital, it is clear that she never regarded her 
bowel condition seriously, never worried about it or complained, except to refer 
to it as uncomfortable. It appears that she was at times morbid, but this state 
of mind seems to have been brought about by a realization that she had no regular 
home of her own and was forced to accept the hospitality of the several mem- 
bers of her adult family. 


The agent who took her application for insurance testified that she appeared 
to be normal, free, and willing to answer any questions without hesitation, and 
that he based his opinion that she was apparently in good health “on the fact 
that she was up and walking and apparently in good health.” A friend of the 
family testified that a month or two before the application was made she visited 
his office in connection with a business matter and appeared to be in normal 
health and spry. 


Notwithstanding that there was some conflict in the evidence, Was that 
which is set out above sufficient to authorize the jury to find that the insured 
did not act fraudulently in answering “Yes” to the question, “Are you in 
good health?” and, in response to the question, “What illness, injury or acci- 
dent have you ever had?” answering “Pneumonia, twenty-five years ago, fully 
recovered.” “The term ‘sound health,’ as used in a life insurance policy, which 
provides that there shall be no liability under the policy if the insured is not 
in sound health at the date of the issuance of the policy, is properly defined in 
the charge of the court as follows: ‘If the insured enjoyed such health and 
strength as to justify the reasonable belief that she is free from derangement of 
organic functions, or free from symptoms calculated to cause reasonable appre- 
hension of such derangement, and to ordinary observation and to outward 
appearance her health is reasonably such that she may with ordinary safety be 
insured and upon ordinary terms, the requirement of good health is satisfied. 
* * * The term “sound health” or “good health,” used’in a policy, means 
that the applicant has no grave impairment or serious disease, and is free from 
any ailment that seriously affects the general soundness and healthfulness of 
the system.’ Under this definition, ‘sound health’ consists, not alone in the 
outward appearance of sound health, but also in a reasonable freedom from 
physical derangement and impairment as above defined. See, in this connection, 
Joyce on Insurance (2d Ed.), § 2004; Atlantic & Birmingham R. Co. v. Douglas, 
119 Ga. 658, 46 S.E. 867.” National Life & Accident Insurance Co. v. Smith, 34 
Ga.App. 242 (1), 129 S.E. 113, 114. In Northwestern Mut. Life Ins. Co. v. 
Wiggins, 9 Cir., 15 F.2d 646, 648, it was said: “ ‘Good health,’ ‘illness,’ and 
‘disease’ must be considered, in an application for insurance, not in the light of 
scientific technical definitions, but in the light of the insured’s understanding 
in connection with which the terms are employed in the examination.” In that 
case the insured knew that he had “chronic” anemia; that is, that it had con- 
tinued for some time. The record showed that he knew he had impoverishment 
or thinness of the blood, which he attributed to loss of blood from the cavities of 
extracted teeth about four years before he made application for insurance. To 
the questions as to whether he had had any illness, disease, or accident during 
the preceding ten years, and whether since childhood he had had any chronic 
or constitutional disease, he answered in the negative. Recovery was upheld, 





1396 The Insurance Law Journal, Vol. 90 [ June, 1938 


notwithstanding that the insured in fact suffered from myelogenous leukemia, a 
fatal disease, which ultimately caused his death. See, also, Pacific Mut. Life 
Ins. Co. v. Cunningham, D.C., 54 F.2d 927, 929, where a cancerous condition 
of the vocal cords was manifested, at the time of the application for insurance, 
by “fullness of the throat” and tonsil trouble, and where the insurer attempted 
to cancel the policy on the ground that the applicant had fraudulently repre- 
sented that he had had no illness during the previous seven years. In Fidelity 
Mut. Life Ass’n v. McDaniel, 25 Ind.App. 608, 57 N.E. 645, 648, it was said: 
“‘TiIness,’ as used, means a disease or ailment of such a severe character as to 
affect the general soundness and healthfulness of the system seriously, and not 
a mere temporary indisposition, which does not tend to undermine and weaken 
the constitution of the insured.” 

|2, 3] Must it be said, as a matter of law, that the insured knew that she 
had a grave impairment or serious disease and was not free from ailments that 
seriously affected the general soundness and healthfulness of her system, and 
that in anwering the questions in the application she acted fraudulently in the 
respects contended by the plaintiff in error? We think not. “Fraud may not 
be presumed, but, being in itself subtle, slight circumstances may be sufficient 
to carry conviction of its existence.” Code, § 37-706. Yet to sustain a charge 
of fraud as to answers made in an application for insurancé the proof must be 
clear, cogent, convincing, and certain. Atlantic Delaine Co. v. James, 94 U.S. 
207, 24 L.Ed. 112; Guaranty Life Ins. Co. v. Frumson, Mo.Sup., 236 $.W. 310; 
Northwestern Mut. Life Ins. Co. v. Wiggins, supra. Under the evidence the 
jury was authorized to find that the insured in the present case did not know 
that she was suffering from pellagra, the disease which caused her death, and 
that its manifestations, if such, loose bowels with discharge of blood, together 
with swollen hands and eruption with issue of watery fluid, did not necessarily 
suggest to her that she was not in “good health” within the meaning of the 
law, and that she was afflicted with “illness” which amounted to a grave impair- 
ment or serious disease. This case is controlled in principle by National Life 
& Acc. Ins. Co. v. McKenney, 52 Ga.App. 466, 183 S.E. 659, and National Life & 
Acc. Ins. Co. vy. Williams, 53 Ga.App. 677, 187 S.E. 145. 

It is urged by the plaintiff in error that there was evidence showing that the 
insured realized the seriousness of her condition by expressing the opinion that 
she knew she was going to die and did not want to live. But a close examination 
of the evidence will disclose that the jury may well have concluded that such 
dejection on her part did not appear until after the death of her daughter in 
Newnan, Ga., in August, 1936, subsequent to the application for insurance, and 
that her low spirits and hopelessness were occasioned rather by the sad event 
of her daughter’s death. 

All the cases cited by the plaintiff in error have been carefully considered, 
but none requires a ruling contrary to the one here made, 

Judgment affirmed. 

Stephens, P. J., and Felton, J., concur. 


FISH et al. v. STATE BANK OF BEMENT. Gen. No. 9091. 
Appellate Court of Illinois. Third District. Jan. 17, 1938. 


12 Northeastern Reporter (2nd) 897. 


ASSIGNMENT. 

Where insured and beneficiary made assignment of policy which was limited 
to “assignee’s valid pecuniary claim against assignors existing at time of settle- 
ment of policy,” and assignee held insured’s note, all of which had been paid 
or tendered, but assignee held an unpaid note of insured’s son, signed by 
insured, assignee had valid claim to proceeds of policy for purpose of paying 
son’s note, so as to require dismissal of assignor’s complaint in chancery to construe 
assignment to apply only to insured’s note. Smith-Hurd III.Stats. c. 76, § 3. 

(For other cases, see Insurance, Dec. Dig. § 222.) 


Appeal from Circuit Court, Piatt County; J. L. McLaughlin, Judge. 

Suit in chancery by Fannie Fish, administratrix of the estate of John 
Martin Fish, deceased, Fannie Fish, individually, and the Central Life Assur- 
ance Society, a corporation, against the State Bank of Bement, a corporation, 
wherein plaintiffs filed an amended complaint, in which the Central Life 
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Assurance Society did not join, to have an assignment of a life policy construed 
according to their contentions. The circuit court sustained the defendant's 
motion to dismiss the complaint for want of equity and entered a decree 
accordingly, and plaintiffs appeal. 

Affirmed. 


W. A. Doss, of Monticello, and Arnold Sievers, of White Heath, for appel- 
lants. 

N. E. Hutson, of Monticello, for appellee. 

Riess, Justice. (Publish abstract only.) 


MULROY v. PRUDENTIAL INS. CO. Of} AMERICA. Gen. No. 39736. 
\ppellate Court of Illinois. First Division. First District. Jan. 31, 1938. 
12 Northeastern Reporter (2d) 925. 
LAPSE. 

Evidence relating to whether industrial life policies had lapsed for nonpayment 
oi premiums and to plaintiff’s inability to produce receipt books and policies at 
trial he/d insufficient to justify recovery on policies in suit brought more than five 
years after death of insured. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Cook County; D. J. Normoyle, Judge. 

Suit by John L. Mulroy against the Prudential Insurance Company of America, 
on four industrial life insurance policies. Judgment for plaintiff in the sum of 
$1,060, and defendant appeals. 

Reversed and remanded. 

Hoyne, O’Connor & Rubinkam, of Chicago, for appellant. 

H. Kay George and G. A. Buresh, both of Chicago, for appellee. 

MatcuHert, Justice. (Publish abstract only.) 


MULLER et al. v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. Gen. No. 39141. 
Appellate Court of Illinois. First Division. First District. Feb. 5, 1938. 
13 Northeastern Reporter (2d) 96. 
8. REINSTATEMENT. 

Insurer’s alleged leniency with respect to insured’s compliance with rein- 
statement provisions of life policy did not preclude insurer from withdrawing 
any privileges extended and insisting upon compliance at any time. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

9. REINSTATEMENT. 

An insurer which accepted a remittance forwarded by insured’s secretary 
accompanied by a good health certificate and application for reinstatement of 
lapsed life policy signed by secretary, on day after insured was involved in a 
serious automobile accident, was not liable on ground of waiver or otherwise 
for death occurring a few days later, at which time insurer first learned that 
declaration of good health bearing insured’s signature was not signed by insured, 
and was not a true representation as to insured’s condition. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Circuit Court, Cook County; Clyde H. Thompson, Judge. 

Action by Lillian A. Muller and others against the Equitable Life Assur- 
ance Society of the United States on a policy of life insurance, wherein the jury 
returned a verdict for defendant. Order granting a new trial, and defendant 
appeals. 

Reversed and remanded, with directions. : 

Mayer, Meyer, Austrian & Platt, of Chicago (Frederic Burnham, of Chicago, 
of counsel), for appellant. ae 

Ratner, Miller & Ratner, of Chicago, for appellee Lillian A. Muller. ; 

Charles F. Fitzgerald, of Chicago, for appellee Edith Medberry, as guardian. 

Nelson G. Wettling, of Chicago (Owen Rall, of Chicago, of counsel), for 
appellees Milton R. and Edith M. Muller. 

McSurety, Justice. 

Plaintiffs, as beneficiaries in a policy issued by defendant upon the life of 
Harry Muller, brought suit to recover $30,000 and interest by reason of the 
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accidental death of the insured; upon trial the jury returned a verdict for 
defendant; on plaintiffs’ motion the court set this aside and ordered a new 
trial; defendant filed in this court a petition asking leave to appeal from this 
order, which was allowed; additional briefs have been filed, and the propriety 
of the order granting a new trial is now before us. ; 

The sole reason moving the trial court to grant a new trial was apparently a 
feeling on his part that there had been some misunderstanding between counsel 
and court in a conference held in chambers where there was a discussion as to 
the instructions to be given. 

The defense was that the insurance policy had lapsed. The defendant had 
sent to the insured a “lapse notice” suggesting that the insured request a 
reinstatement of the policy and that if the premium was forwarded with a 
signed request for reinstatement, the company would reinstate the policy, 
“provided the evidence of insurability is satisfactory to the Society; Other- 
wise the remittance will be promptly returned.” A check accompanied by a 
request for reinstatement (not signed by the insured) was received by defendant, 
but subsequently, on learning that the insured had been seriously injured, it 
issued its check as a refund of the amount of the check inclosed in the request 
for reinstatement. 

Plaintiffs’ counsel took the position in conference in chambers of the trial 
judge that the provision in the “lapse notice” that “the remittance will be 
promptly returned” meant the identical check sent to defendant, and that its 
check refunding this was not the remittance provided for in this lapse notice. 
The court indicated disagreement with this. Plaintiffs’ counsel then claimed 
that the meaning of the word “remittance” was for the jury to determine. 
Counsel for defendant opposed this, contending it was for the court to construe 
the meaning of the writing. The court agreed with this, but apparently stated 
that it would permit plaintiffs’ counsel to argue the point to the jury. Defend- 
ant’s counsel then said he would ask the court to instruct the jury that defendant 
was not required to return the identical check received by it. Plaintiffs’ counsel 
suggested that defendant’s counsel write out the instruction he wanted, “while 
we are arguing.” Defendant’s counsel thereupon wrote out in longhand the 
instruction he wanted, and sent it to his office to be typewritten. Plaintiffs’ 
counsel proceeded then to make his opening argument to the jury, and argued 
that by not returning the identical check it had received, defendant had 
accepted it in payment of the balance of premium due, and therefore could not 
question any statements as to insurability of Muller. There is some dispute 
as to whether defendant’s counsel, when he received the typed instruction, 
handed a copy to plaintiffs’ counsel. The court gave defendant’s instruction 
telling the jury that defendant was not required to send back the identical 
check received by it. 

[1-4] Plaintiffs on their motion for a new trial argue that defendant's 
counsel was guilty of misconduct in not handing a copy of the instruction to 
plaintiffs’ counsel. The evidence as to this is about evenly balanced; but in 
any event there was no rule at the time this case was tried requiring either 
counsel to submit its instructions to the other side. Plaintiffs’ counsel also 
assert that the court misled them by saying they might argue the meaning of 
the word “remittance” to the jury, but subsequently instructed the jury contrary 
to the meaning argued by plaintiffs’ counsel. Under section 67 of the Civil 
Practice Act, Smith-Hurd IIl.Stats. c. 110, § 191, as it is now it is not the 
duty of the trial judge to inform counsel on either side of the instructions he 
proposes to give. We can conceive of no circumstances that would prevent a 
trial judge from giving a proper and necessary instruction to a jury. He was 
not required to discuss the instructions with counsel before he gave them and 
his attitude at the time indicated some uncertainty in his mind, although 
inclined to agree with defendant’s contention. A trial judge, even after he 
has read an instruction to the jury, may change his mind and withdraw it. 
Chicago & E. I. R. Co. v. Zapp, 110 Ill.App. 553, affirmed in 209 Ill. 339, 70 N.E. 
623. We see no reason why a trial judge should be bound by a more or less 
informal and indefinite statement made in conference in chambers. 

[5, 6] We are of the opinion the reasons stated by the trial judge for 
granting a new trial are inadequate and should not have prevailed. The court 
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indicated that in his opinion the verdict was right. Under such circumstances, 
a new trial should be granted only for grave errors which, had they not occurred, 
would have resulted in a different verdict. The trial court should not have set 
aside a proper verdict because of the unimportant matters of which plaintiffs 
complained. 

Moreover, we are of the opinion that the record shows there was no 
liability of defendant on the policy involved, and that defendant’s motion for a 
directed verdict in its favor should have been allowed. 


There is virtually no dispute as to the facts. The policy sued upon was 
dated November 16, 1932, and quarterly premiums of $155.40 each were due 
on the 15th of February, May, August, and November in each year, with 31 
days grace; it contained a provision that after a lapse for nonpayment of 
premiums the policy might be reinstated upon payment of all overdue premiums 
with interest, and production of evidence of insurability satisfactory to defend- 
ant. ‘ 
The premium falling due November 16, 1933, was not paid, and on or about 
December 21, 1933, the insured submitted to defendant an application for rein- 
statement which contajned a declaration of his good health, and an application 
for an extension of time to January 16, 1934, to pay the full premium due 
November 16, 1933; at the same time the insured gave defendant $62.16 which 
was 40 per cent. of the premium, which was to be retained as compensation 
for the extension if the balance of the premium due November 16, 1933, was not 
paid on the extended date, narhely January 16, 1934. Defendant reinstated the 
policy and granted the extension to January 16, 1934. 

January 5, 1934, defendant sent the insured a reminder that January 16, 
1934, was the last day for payment of the balance of premium due November 16, 
1033, and that no further extension of time for payment of that premium could 
be granted. January 16th came and passed and the balance of the premium due 
November 16, 1933, was not paid. 

A clerk in the office of the soliciting agent of defendant was instructed to 
call the insured, Muller, about the policy; the clerk, Boyell, called Muller in 
regard to the policy which had lapsed, to which Muller replied that he knew 
this but had no money then, athough he might have some later. 

January 23, 1934, Muller received from defendant a “lapse notice” reminding 
him that the premium on the policy had not been paid and that if Muller wished 
to have it reinstated he should fill out the form on the reverse side of the lapse 
notice and forward it with a remittance to cover the amount due to defendant. 
The notice also said that this insurance would be safeguarded, “provided the 
evidence of insurability is satisfactory to the Society.” January 24th Boyell 
again telephoned Muller, who said he had no money but expected some by the 
27th, to which Boyell replied that if it was sent in it would be handled “in the 
usual way.” January 25th Muller was in Milwaukee, and on the evening of that 
day was seriously injured in an automobile accident. 

Muller’s secretary, Mrs. Olson, testified that she first heard of this 
accident at approximately 4 o'clock in the morning of January 26th, although 
she says she did not then know how seriously Mr. Muller was hurt. Mrs. Olson 
then signed the application for reinstatement of the policy, which was on the 
reverse side of the lapse notice; this bore the date January 24, 1934, and the 
signature, “H. M. Muller”; Mrs. Olson testified that she signed this name; 
this request for reinstatement contained the usual certificate that the applicant 
was in good health, had no illness, had not consulted any physician, nor been 
a patient in any hospital or sanitarium; inclosed was a check signed, “Inde- 
pendent Outdoor Poster Ady. Co., By: Anne Quinn, Secy., dated January 25, 
1934, for $94.02. These inclosures were sent by mail to defendant January 26, 
1934, in an envelope postmarked at 1 p. m. that day. At the time this declara- 
tion of good health was mailed with the check, Mrs. Olson knew that the 
insured, Muller, was lying injured in the hospital at Waukegan, III. 

_ Defendant mailed its receipt, dated January 27th, stating that it received 
trom Harry Muller $94.02, “Offered for Prem due Nov. 16—1933 Pol. 8905717 
Subject to Restoration by Society.” The receipt further recites: “Said sum is 
received only for transmission to the Home Office of the Society in New York 
tor the account of the depositor, and the Society is in no way committed 
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thereby to the acceptance thereof for the purpose offered nor to any action 
in the premises, and nothing herein or connected with the receipt of said sum 
shall be held to waive any default in payment of any premium, interest or other 
sum due, or to extend the time for payment of any premiums, interest or 
other sum, or in any manner to affect the rights of the Society under any 
policy or contract of insurance or otherwise. If the said amount be not accepted 
by ae Feit for the purpose offered it will be returned to the depositor upon 
emand. 

The check was deposited in defendant’s Chicago bank account and the 
proceeds were placed in a “Suspense Account.” 

The application for reinstatement, with the health certificate, was forwarded 
to the New York office of defendant, arriving there January 29, 1934. The 
insured, Harry Muller, died the following day, January 30, as a result of 
injuries received by him on January 25th. 

Defendant first learned of the insured’s death through a telegram sent on 
the day of his death by Mrs. Olson from Waukegan, IIl., to defendant’s offices 
in New York, requesting that forms for proof of death be forwarded; a letter 
to the same effect was received the following day, January 31. To this, defend- 
ant’s New York office replied, after having had word from its Chicago office, 
that proofs of death would not be issued as the policy had lapsed at the time of 
insured’s death. It is not claimed that defendant knew, until the death of the 
insured, that the declaration of good health bearing insured’s signature was not 
a true representation as to the insured’s condition. 7 

February 8, 1934, defendant sent its check to the order of Harry M. Muller 
for $94.02 as a refund of the amount inclosed with the application for restora- 
tion and certificate of good health and mailed January 26, 1934. This check was 
returned by the attorneys who had been employed to represent the beneficiaries. 

This recital conclusively shows that the policy had lapsed prior to the death 
of the insured. Muller admitted that it had lapsed in his application for rein- 
statement dated December 21, 1933, and admitted to defendant’s agent that he 
knew it had lapsed. Moreover, plaintiffs’ given instructions Nos. 20 and 23 were 
predicated upon the assumption, as a fact, that the policy sued on lapsed 


January 16, 1934. 

{7, 8] Plaintiffs argue earnestly that defendant by its acts and conduct 
waived this lapse and is now estopped to assert it. Before there can be a waiver 
of a right there must be full knowledge of the facts by the person against 
whom the waiver is sought and some act clearly indicating the intention to 
relinquish the right. Seaback v. Metropolitan Life Ins. Co., 274 Ill. 516, 521, 
113 N.E. 862. Plaintiffs argue that prior to January 16, 1934, by its course 
of conduct, defendant led Muller to believe that it would not insist upon 
prompt payment, due January 16, 1934. Without narrating the evidence in 
detail, we are of the opinion it fails to support plaintiffs’ contention. In any 
event, because defendant was lenient at time with insured, it does not follow 
that it could not at any time withdraw any privileges and insist upon compliance 
with the reinstatement provisions of the policy. Thompson y. Knickerbocker 
L. Insurance Co., 104 U.S. 252, 26 L.Ed. 765, is in point. There was abundant 
evidence that defendant notified the insured, and that the insured knew that 
if the balance of the premium was not paid on January 16, 1934, the policy 
lapsed on that date. We do not consider the telephone messages by the clerk 
Boyell, suggesting that Muller reinstate the policy, as of any probative effect 
to the contrary. 

[9] Other points are made by plaintiffs, which we have examined but do 
not consider decisive. Upon the undisputed evidence the trial court could have 
properly held that the policy lapsed on January 16, 1934, and had not been 
reinstated at the time of the insured’s death, and that there was no conduct 
by defendant amounting to a waiver of the lapse of the policy. 

__ Ina case involving similar circumstances we held that no recovery by plain- 
tiff could be had. Newton v. Metropolitan Life Ins. Co., Abst. 286 Tl App. 616 
3 N.E.2d 344. We quoted from Miller v. Metropolitan Life Ins. Co. "247 App. 
Div. 798, 286 N.Y.S. 126, 127, where an action was brought upon a policy for 
double indemnity, based on the theory that an expired policy had been reinstated, 
and the court said: “The documentary evidence disclosed that the payment was 
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made in connection with an application for reinstatement, signed by the 
deceased, which expressly provided that the policy was not to be deemed 
reinstated until the application had been favorably acted upon by the home 
office, and there was no proof of such favorable action.” It was there: held 
that a summary judgment should have been entered in favor of the insurance 
company. That language fits this case, except that here the application for 
reinstatement was not signed by the insured. The trial judge should have 
directed a verdict for defendant, 

For the reasons indicated, we hold that the order vacating the verdict and 
granting a new trial was erroneous. It is therefore reversed, and the cause is 
remanded, with directions to enter a judgment upon the verdict. 

Reversed and remanded, with directions. 

O’Connor, P. J., and Matchett, J., concur. 


ROCCA v. METROPOLITAN LIFE INS. CO. Gen. No. 39552. 

\ppellate Court of Illinois. Third Division. First District. Feb. 2, 1938. 

13 Northeastern Reporter (2d) 109. 
i GRACE PERIOD. 

A provision of a ten-year renewable term life policy for 31-day grace period for 
payment of premiums did not provide coverage for 31 days after expiration of ten- 
year term, on theory that insured had 31 days from date of expiration within which 
to renew policy, since no premium was due on date of expiration unless new contract 
was entered into. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from Superior Court, Cook County; James F. Fardy, Judge. 

Action on a life insurance policy by Mildred L. Rocca against the Metropolitan 
Life Insurance Company. Judgment for plaintiff for $5,941.40, and defendant 
appeals. 

Reversed and remanded for a new trial. 

Hoyne, O’Connor & Rubinkam, Nathaniel Rubinkam, and William S. Allen, 
all of Chicago, for appellant. 

Guy C. Guerine, of Melrose Park, and Stebbins, McKinley & Price, L. A. Steb- 
bins, and Paul E. Price, all of Chicago, for appellee. 

Denis E. Suttivan, Justice. (Publish abstract only.) 


TURRO v. METROPOLITAN LIFE INS. CO. Gen. No. 39530. 

Appellate Court of Illinois. Third Division. First District. Feb. 2, 1938. 

13 Northeastern Reporter (2d) 117. 
ISSUANCE. 

In action on industrial policy, evidence held not to justify judgment for admin- 
istratrix of estate of applicant on ground that policy had been issued, although not 
delivered, at time of applicant’s death. 

(For other cases, see Insurance, Dec. Dig. § 665(2). 

Appeal from Municipal Court of Chicago; J. M. Braude, Judge. 

Action by Clara Turro, administratrix of the estate of Earnest Miller, deceased, 
against the Metropolitan Life Insurance Company on an industrial policy which 
allegedly had been issued, although not delivered before the death of Earnest 
Miller. Judgment for the plaintiff, and the defendant appeals. 

Reversed and remanded. 

Hoyne, O’Connor & Rubinkam, Nathaniel Rubinkam, and W. S. Allen, all of 
Chicago, for appellant. 

Mortimer & Rothstein, and Alexander Rothstein, all of Chicago, for appellee. 

Haut, Justice. (Publish abstract only.) 


O’ROURKE v. PRUDENTIAL INS. COQ. OF AMERICA. Gen. No. 39733. 
Appellate Court of Illinois. First District. First Division. Feb. 28, 1938. 
Rehearing Denied March 14, 19238. 
13 Northeastern Reporter (2d) 287. 
1. CONSTRUCTION. 
The rules governing the construction of insurance policies are 
those applicable to other contracts. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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2. CONSTRUCTION. 

Contracts of insurance like other contracts must be construed according to the 
terms the parties have used. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. AMBIGUITY. 


_ It is only when there is ambiguity in a policy that the law invokes the rule that 

it should be construed most favorably to the insured and against insurance company. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. POLICY TERM. 

__A policy dated March 29, 1924, and insuring against death or total disability 
within ten years from the date of the policy, is ambiguous as to whether it covers 
March 29, 1934, so as to require its construction in terms most favorable to the 
insured and against the company. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
7. PROOF OF DISABILITY. 

Where an insured denied liability on the ground that the policy was not in effect 
when disability was claimed to have commenced, proof of disability was waived, 
as the law does not require the doing of a useless act. 

(For other cases, see Insurance, Dec. Dig. § 559{2].) 

Appeal from Municipal Court of Chicago; Cecil Corbett Smith, Judge. 

Action on an insurance policy by Agnes B. O’Rourke against the Prudential 
Insurance Company of America. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded, with directions. 

Follansbee, Shorey & Schupp, of Chicago (John E. Gavin and Louis W. Becker, 
Jr., both of Chicago, of counsel), for appellant. 

Hoyne, O’Connor & Rubinkam, of Chicago (N. Rubinkam and W. Allen, hoth 
of Chicago, of counsel), for appellee. F 

O’Connor, Presiding Justice. 


Plaintiff, the beneficiray named in a life insurance policy issued by defendant on 
the life of her husband, brought suit to recover $650 which she claimed under the 
terms of the policy for installments due up to the time of the beginning of the suit. 
The case was tried before the court without a jury, there was a finding and judg- 
ment in defendant’s favor, and plaintiff appeals. 

The policy is dated March 29, 1924. William J. O’Rourke, plaintiff’s husband, 
was the insured. It provided that “upon receipt of due proof of the death of the 
Insured within ten years from the date of this Policy, while it is in force,” $5,000 
would be paid to the beneficiary, Mrs. O’Rourke, the plaintiff. There was a fur- 
ther provision that, in case the insured was totally and permanently disabled while 
the policy was in effect, the defendant would pay him certain benefits in installments, 
and that, if any of such installments remained unpaid at the death of the insured, 
they would be paid to the beneficiary. 

March 29, 1934, while the insured was temporarily insane, he slashed his wrists 
and throat with a razor, as a result of which he died two days later. Counsel for 
both sides agree in this court that the question of liability depends upon whether 
the policy was in force on March 29, 1934, when the insured was totally and perma- 
nently disabled. Plaintiff’s position as stated by her counsel is: “We take the 
position that the policy properly construed was not in effect on March 29, 1924, and 
that construed in terms most favorable to the company its term commenced on 
March 30, 1924, and that March 29, 1934, was within” the ten-year period covered 
by the policy; while on the other side the position of counsel for defendant is that, 
“The date of the policy, March 29, 1924, is the date of the beginning of the term,” 
and therefore the ten-year period expired on March 28, 1934, and was not in effect 
when the insured became permanently disabled on March 29th. Defendant’s counsel 
further say: “If death occurs on the date of the policy, the company is liable and 
it follows under counsel’s contention that in order to hold the company liable in 
this case, the term would have to be ten years and one day.” We are unable to 
agree with the contention of plaintiff’s counsel, and are of opinion that the policy 
was in force and effect on March 29, 1924, the date it bears. We think it clear 
et, if the insured had died or was disabled on March 29, 1924, the company would 

iable. 


We are also of opinion that the questions whether the term would be ten 
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years and one day, under the hypothesis of defendant’s counsel, or whether the 
term would be less than ten years under one of the contentions advanced by counsel 
for plaintiff, are beside the point and wholly immaterial. 

In N. Y. Life Ins. Co. v. Bullock, 5 Cir., 26 F.2d 666, 667, the Circuit Court of 
Appeals had before it the question of the meaning of the clause, “This policy shall 
be incontestable after two years from its date of issue,” etc., and said, “It would be 
useless to try to reconcile or to distinguish the many conflicting cases” on that 
question. We agree with that statement, and therefore shall not attempt to analyze 
or discuss the many cases cited by counsel. 


[1-3] The question for decision is the meaning of the policy. The date of the 
policy is March 29, 1924. It provides that, if the insured, William J. O’Rourke, 
became totally and permanently disabled while the policy was in effect “within ten 
years from the date of this Policy,” defendant would pay certain benefits. So 
that the question for decision turns upon the meaning of the words “within ten years 
from the date of this Policy.” The rules governing the construction of insurance 
policies are the same as those applicable to other contracts. Contracts of insurance, 
like other contracts, must be construed according to the terms the parties have 
used. It is only when there is ambiguity in a policy that the law invokes the rule 
that it should be construed most favorable to the insured and against the insurance 
company. Jabara v. Equitable Life Assur. Soc., IllApp. 147. 

[4] We think it clear that the language in the policy in the instant case is 
ambiguous, as demonstrated by the contrariety of the opinions of the courts where 
language in the policies involved is almost identical with the language in the policy 
before us. And under the rule of law we must construe the policy in terms most 
favorable to the insured and against the company. 

[5] It has often been held that the proper method of computing time where an 
act is to be performed within a particular period from a specified day is to exclude 
the day named and to include the day on which the act is to be done. Dierssen v. 
Williamsburg C. Fire Ins. Co., 204 Ill.App. 240; Caraher v. First Guardian Co., 
268 Ill.App. 389; Price v. Ill. Bell Tel. Co., 269 Ill.App. 581; N. Y. Life Ins. Co. v. 
Bullock, 5 Cir., 26 F. 2d 666; Metropolitan Life Ins. Co. v. Lodzinski, 122 N.J.Eq. 
404, 194 A. 79. 

In the Dierssen Case the fire insurance policy provided that in case of fire proof 
of loss should be filed “within sixty days from the time of the fire.” In construing 
that language we said (at pages 242, 243 of 204 Ill.App.): “It has long been firmly 
established in this State that the proper mode of computing time when an act is 
to be performed within a particular period from or after a specified day is to 
exclude the day named and include the day on which the act is to be done. Ewing 
v. Bailey, 5 Tll. 420, 4 Scam. 420; Protection Life Ins. Co. v. Palmer, 81 Ill. 88: 
Pugh v. Reat, 107 Ill. 440; United States Mut. Acc. Assoc. v. Mueller, 151 II. 
254 [37 N.E. 882]: Colonial Mut. Fire Ins. Co. of Philadelphia v. Ellinger, 112 
Ill.App. 302; Cummins v. Holmes, 11 Tll.App. 158.” 

In the Caraher Case, 268 Ill.App. 389, the court had occasion to construe certain 
sections of the Negotiable Instruments Act where it is said (at page 394 of 268 
Ill. App.): “‘In computing time “from” a day, the rule is to exclude that day.’ 
(Anderson’s Dictionary of Law, p. 481.) ‘From’ is a term of exclusion unless by 
necessary implication it is manifestly used in a different sense. (Bradley v. Rice, 
13 Me. 198, 201 [29 Am.Dec. 501].) An officer commissioned to hold office during 
the term of four years from the 2d day of March, 1845, is in office on the 2d day 
of March, 1849. The word ‘from’ excludes the day of date. (Best v. Polk, 18 
Wall. 112, 119 [21 L.Ed. 805].) In Lewy v. Wilkinson, 135 La. 105. 64 So. 1003. 
the court held that a note dated December 31, payable in one year, matures on 
December 31 of the following vear.” 

In the Price Case, 263 Ill.App. 581, we held that an action to recover for 
injuries sustained in an automobile accident was commenced within the two-year 
limitation period when commenced on the same day of the month as the date of 
the accident two years later. the dav of the accident being excluded in computing 
the time which had elapsed. In that case we distineuish the case of Irving v. 
Irving, 209 Tll.App. 318. relied upon by defendant in the instant case. We there 
said (at page 588 of 269 Ill.App.): “ ‘The tendency of recent decisions is very 
strongly toward the adoption of a general rule which excludes the day as the 
terminus a quo in such cases. And in some jurisdictions it is so provided by 
statute.” 37 C.J. 1054.” 
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In the Bullock Case, 5 Cir., 26 F.2d 666, 667, the Circuit Court of Appeals 
was called upon to construe the following language in a life insurance policy: 
“This policy shall be incontestable after two years from its date.” The policy 
was dated June 3, 1924, and the insurance company brought suit to cancel the 
policy on June 3, 1926. It was held the suit was brought within apt time. The 
court said: “The word ‘from’ excludes the day of date. Best v. Polk, 18 Wall. 
112, 21 L.Ed. 805; Dutcher v. Wright, 94 U.S. 553, 24 L.Ed. 130.” 

In the Lodzinski Case, 122 N.J.Eq. 404, 194 A. 79, the court construed a 
clause of a life insurance policy. The clause was: “This policy shall be incontest- 
able after it has been in force for a period of two years from its date of issue.” 
The policy was dated February 21, 1933, and the bill to cancel the policy was 
filed February 21, 1935. It was held the bill was filed within apt time. The court 
there said (122 N.J.Eq. 404, 194 A. 79, at page 80): 

“the two-year period of incontestability did not expire until midnight of the 
21st of February, 1935. The Supreme Court of the United States seems to be 
in accord with this view. 

“ ‘The determination of the case depends upon the meaning of a clause 
in the policy as follows: “Incontestability—This policy shall be incontestable, 
except for non-payment of premiums, provided two years shall have elapsed from 
its date of issue.” ’ “The trial court held that the words “its date of issue” were 
to be construed as referring to the date upon the face of the policy, viz. August 
23, 1915’ "—citing Mutual Life Ins. Co. of N.Y. v. Hurni Packing Co., 263 US. 
167, 44 S.Ct. 90, 68 L.Ed. 235, 31 A.L.R. 102. 

In the Hurni Case, where a life insurance policy declared that it would be 
incontestable except for nonpayment of premiums provided two years should have 
elapsed “from its date of issue,” it was held that the date intended was the one 
specified in the policy, although it was earlier than the date of the execution and 
delivery. The court there said (at pages 174, 175 of 263 U.S., at page 91 of 44 
S.Ct., 68 L.Ed. 235, 31 A.L.R. 102): 

“The rule is settled that in case of ambiguity that construction of the policy 
will be adopted which is most favorable to the insured. The language employed 
is that of the company and it is consistent with both reason and justice that 
any fair (oubt as to the meaning of its own words should be resolved against 
Z; F 

“Here the words, referring to the written policy, are ‘from its date of issue.’ 
While the question, it must be conceded, is not certainly free from reasonable 
doubt, yet, having in mind the rule first above stated, that in such case the doubt 
must be resolved in the way most favorable to the insured, we conclude that 
the words refer not to the time of actual execution of the policy or the time of 
its delivery but to the date of issue as specified in the policy itself.” 

[6, 7] Following the authorities above referred to, we hold that the policy in 
question was in force on March 29, 1934. And, since the insured was totally and 
permanently disabled on that date, plaintiff can recover. Defendant having denied 
liability on the ground that the policy was not in effect March 29, 1934, proof 
of disability was waived. The law never requires the doing of a useless act. 

The judgment of the municipal court of Chicago is reversed, and the cause 
is remanded, with directions to enter judgment in favor of the plaintiff, in accord- 
ance with what we have said in this opinion. 

Reversed and remanded, with directions. 

McSurely and Matchett, JJ., concur. 





COONS v. HOME LIFE INS. CO. OF NEW YORK. No. 24388. 
Supreme Court of Illinois. Feb. 16, 1938. 
13 Northeastern Reporter (2d) 482. 
1. DIVIDEND. 

In action on life policy, plaintiff beneficiary had burden to establish her 
cause of action based on contention that a dividend for policy year ending 
March 25, 1933, which had been declared before December 25, 1932, was 
applicable to premium due on December 25, 1932, and extended life of policy 
as nonparticipating term insurance to date of insured’s death on February 21, 
1933. 


(For other cases, see Insurance, Dec. Dig. § 370.) 
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2. EXTENSION. 

In action on life policy, where plaintiff beneficiary contended that dividend 
declared in December and payable in the following March should be applied 
he to premium due in December so as to extend life of policy as nonparticipating 
he term insurance to date of insured’s death in February, insurer had no duty to 
II, introduce in evidence resolution of board of directors apportioning dividends 
for first three months of calendar year, and no unfavorable inference could be 
drawn from insurer’s failure to introduce resolution in absence of request to 


als 


icy 


a 
t- do so. 
. (For other cases, see Insurance, Dec. Dig. § 370.) 
3 DIVIDEND. 

“Dividends” in a mutual insurance company are not really dividends but are 
™ merely a return to policyholders of the unearned or unused portion of premiums 
. previously paid in, as respects policyholders’ rights to have dividends applied 


on premiums. 

(For other cases, see Insurance, Dec. Dig. § .367{1].) 
3 4. TERM INSURANCE. 
n Where life policy was carried as nonparticipating term insurance to January 
e 25, 1933, by applying small equity remaining in policy after deduction of policy 
t and premium loans on due date of premium on December 25, 1932, dividend 
declared before December 25, 1932, for policy year ending March 25, 1933, and 
payable on that date could not be applied to premium due on December 25, 


1932, and extend life of policy to date of insured’s death on February 21, 1933, 
in absence of language in policy making dividends or any portion thereof 
available at any time other than at end of policy year. 


(For other cases, see Insurance, Dec. Dig. § 367[3].) 

5. CONSTRUCTION. ; 

Courts will construe ambiguous provisions in an insurance policy favorably 
to insured, but clear provisions upon which insurer’s calculations are based 
should be maintained unimpaired by loose interpretations. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

6. CONSTRUCTION. 

The relation of an insurer to its policyholders is contractual, and the courts 

must construe and enforce policies as made and must not make new contracts 


for parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
7. DIVIDEND. P 

Dividends on a life policy applicable only at fixed periods may not be 
anticipated at any other time to pay premiums and thereby toll life of policy. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 
8. EXTENSION. 


Extended life insurance begins when premium is due and not at- end of 
grace period. 
(For other cases, see Insurance, Dec. Dig. § 367[3].) 


9. NOTICE. 

The requirement of life policy that insurer must give notice of nonpayment 
of loan did not apply to nonpayment of premiums, especially where policy 
provided that payment of a premium should not maintain policy in force beyond 


due date of next premium. 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 


10. WAIVER. 

In action on life policy which had lapsed for nonpayment of premium, 
beneficiary ‘could not contend that insurer waived policy requirement with 
respect to time of paying premiums where there was no evidence that insurer 
permitted any premium to be paid after expiration of grace period. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


Appeal from Third Division Appellate Court, First District, on Appeal from 
Municipal Court of Chicago; Charles F. McKinley, Judge. 
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Action on a life policy by Sarah E. Coons against the Home Life Insurance 
Company of New York. A judgment for plaintiff was affirmed by the Appellate 
Court, 291 Ill.App. 313, 9 N.E.2d 419, and defendant appeals. 

_ Judgments reversed, and judgment entered for defendant. 

Winston, Strawn & Shaw, of Chicago (Benjamin R. C. Low, of New York 
City, George B. Christensen and Gerard E. Grashorn, both of Chicago, of 
counsel), for appellant. 

Nicholas J. Mascha, of Chicago, for appellee. 

Jones, Justice. 

The Appellate Court for the First District affirmed a judgment of the 
municipal court of Chicago for $3,614 in favor of appellee, beneficiary in an 
iusurance policy issued by appellant on the life of appellee’s husband, William 
P. Coons. The trial was by the court without a jury. The cause is here on 
leave granted to appeal. The question is whether or not the policy was in force 
at the time of the death of the insured. 

The policy was denominated an ordinary life policy. It was issued March 
27, 1914, in the face amount of $5,000. The premiums were payable quarterly, 
in advance, on the 25th day of June, September, December, and March, in the 
sum of $43.15, each. 

Other pertinent provisions of the policy are: 

(a) The payment of a premium or installment thereof did not maintain the 
policy in force beyond the due date of the next premium or installment. 

(b) A grace period of one month (but not less than thirty days) for the 
payrfent of each premium after the first. 

(c) “This policy shall participate in the surplus of the company and the 
proportion of the divisible surplus accruing hereon shall be ascertained and 
distributed annually by the company.” 

(d) At the option of the insured “such dividends on the 25th day of March 
of each year” might be: (1) Paid in cash; (2) applied toward premium; (3) 
applied to purchase paid-up additions; or (4) left to accumulate at interest. 

(e) “After this policy shall have been in force three full years, the owner, 
within three months after any default in payment of premium, but not later, 
mav elect (a) to surrender the policy for its cash value; or (b) to have the 
insurance continued in force as term insurance from the date of such default 
|non-participating] * * * for an amount equal to the face amount of this policy 
* * * less any indebtedness to the company hereon; or (c) to purchase par- 
ticipating paid-up life insurance.” 

(f) “Automatic extended insurance. On default in the payment of any 
premium hereon the insurance shall be continued, without action on the part 
of the insured, as paid-up non-participating term insurance as provided in option 
(b) aforesaid if the insured shall not within three months after such default 
surrender this policy * * * for its cash value, or paid-up insurance.” 

(gz) “In lieu of automatic extended insurance the company will, on receipt 
of satisfattory request from the owner * * * advance the amount of any unpaid 
premium as a lien on the policy with interest in advance at the rate of six 
per cent, * * * if, after deducting from the cash value all existing indebtedness 
and interest, * * * the balance shall equal or exceed the overdue premium with 
interest. Subsequent premiums will in like manner be advanced from time to 
time * * * until the cash value * * * is not sufficient to cover the accumulated 
indebtedness and advance the premium. If the cash value * * * be * * * 
insufficient to pay an entire quarterly premium any excess of the cash value 
hereon over the indebtedness shall be used to purchase extended term insurance 
as aforesaid.” 

(h) “Table of minimum loan and surrender values. The figures in the 
following table give the minimum values available at the end of complete policy 
years if there be no indebtedness against the policy and provided premiums have 
been paid in full for the number of years stated. These values will be increased 
on account of any dividends which have been allotted and have not been with- 
drawn in cash up to the date of surrender or loan. If there be any indebtedness 
to the company the figures will be modified as hereinbefore provided.” 

The premiums were regularly paid prior to September 28, 1923. On that 
diay the insured obtained from the insurance company a loan of $838 on the 
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policy. The loan was never paid. Thereafter, up to September 25, 1932, the 
premiums totaled $1,294.50. During that period the insured made some pay- 
ments on account and paid some premiums, in all agregating $309.53. All other 
premiums were advanced by the company under the automatic lien provision of 
the policy. This amounted, in effect, to paying them out of the equity in the 
policy. 

When the September 25, 1932 premium became due, the loan and interest 
amounted to $1,869.27. The premium due on that date was paid by a further 
automatic loan, increasing the total amount to $1,913.71. When the December 
25, 1932, premium became due, the loan was credited with unearned interest 
which reduced the amount to $1,885.39, leaving the face of the policy, less the 
debt, $3,111.61. At that time the cash value of the policy was only $11.36 over 
the amount of the loan. This sum of $11.36 was insufficient to permit a further 
charge under the automatic premium lien provision. Under the terms of the 
policy it was used to purchase $3,115 worth of non-participating term insurance 
for one month, expiring January 25, 1933. The assured died February 21, 1933. 


For the period prior to March 25, 1932, the applicable dividends for each 
policy year were added to the value of the policy. Phe last dividend so applied 
was in the sum of $49.55 at the end of the policy year on March 25, 1932. 
Plaintiff claims that a dividend of $40.75 for the fiscal year ending March 25, 
1933, had been declared prior to December 25, 1932, and, therefore, must be 
applied to the premium due on that date, and, if so applied, would extend the 
life of the policy beyond the date of the assured’s death. She also claims that 
the period of the extended insurance purchased should begin after the grace 
period of thirty days, with a like result. Defendant claims that the dividend 
can be applied to pay a premium only at the end of the policy year and is not 
available or apportionable at any earlier period. It also claims there is no 
grace period following a term policy, including those resulting from extended 
insurance, and that the policy had lapsed. Other questions in controversy will 
be noticed later on. 

[1-3] To a written interrogatory of the plaintiff as to whether the $40.75, 
shown by exhibits in a deposition, was the amount allotted to the policy for the 
year 1932, defendant answered that the amount was the recorded preliminary 
calculation of a dividend which would have been allotted and became due and 
payable on March 25, 1933, if, on that date, the assured had been alive and the 
policy had been in full force and all premiums due had been paid. The para- 
graph entitled “Table of minimum loan and surrender values” imposes such 
limitations. An employee of defendant in charge of the dividend division 
testified that as notices for premiums due in January must be mailed in 
December, it is the practice of the board of directors, in October or November, to 
tentatively apportion dividends for the first three months of the next calendar 
year. This apportionment is generally approved at the following January 
meeting for the balance of the calendar year. In apportioning divisible surplus, 
consideration is given to the fact that certain policies, because of termination 
as active participating contracts before their policy anniversary dates, will not 
receive a dividend. Dividends are payable annually on the policy anniversary 
date if the premiums have been paid in full to that date, but not otherwise, 
nor any portion thereof. This testimony shows that the tentative apportion- 
ment may not be the same as the total of possible dividends, and is made in 
accordance with the policy limitations. The resolution of the board was not 
introduced in evidence and defendant was not requested to produce it. It was 
under no duty to do so. The burden was upon plaintiff to establish her cause 
of action. If she desired to prove the terms of the resolution, she could have 
done so by the interrogatories or by a notice to produce it. The interrogatory 
pertaining thereto was fully answered by defendant and there is no testimony 
that tends to contradict the answer. No unfavorable inference can be drawn 
from the fact that defendant did not introduce the resolution in evidence. The 
only testimony in the record shows the action of the board was not a declara- 
tion of a dividend, but a mere tentative apportionment subject to later adjust- 
ment, applicable only to policies in force at the end of the policy year on which 
all premiums were paid to that date. We note, here, the provision of the 
policy that all premiums are payable in advance and that payment of a premium 
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or installment thereof does not maintain the policy in force beyond the date 
when the next premium or installment is payable. The reason for this pro- 
vision is apparent. In order to do business and survive, every insurance com- 
pany must necessarily collect enough money to promptly pay mortuary losses, 
managerial expenses, rents, taxes, and advertising costs, and to make numerous 
other outlays. To meet these it must depend upon the advance payment of 
premiums and the income from investments. Because such losses and expenses 
cannot be known in advance, an approximation is made, and the amount 
collected is the gross premium charged. For safety, this is ordinarily fixed high 
enough to meet possible emergencies and maintain an adequate reserve. Any 
surplus of the amount collected is returned to the policyholders in the pro- 
portion that the premiums paid contribute to it. It is evident that distribution 
must be at fixed periods, in such amount as then determined, and that the 
amount cannot safely be fixed until the lapse of the period. That method 
insures a proportionate distribution among the policyholders. Such so-called 
dividends are, in reality, not dividends, but in a mutual insurance company are 
merely a return to policyholders of the unearned, that is, unused, portion of 
the premiums previously paid in. Rhine v. New York Life Ins. Co., we NX. |, 
6 N.E.2d 74, 108 A.L.R. 1197; United States Life Ins. Co. v. Spinks, 126 Ky. 405, 
96 S.W. 889, 103 S.W. 335, 29 Ky.Law Rep. 960, 31 Ky. Law Rep. 185; 13 L.R.A., 
N.S., 1053; Home Life Ins. Co. v. Stephens, 190 Ark. 1018, 82 S.W.2d 515. 


[4] Defendant is a New York corporation. It claims the policy was issued 
under the statute of that state, Insurance Law N. Y. § 83 (Consol.Laws, c. 28), 
providing that dividends be paid only annually, and that full annual premiums 
must be paid in order to participate in dividends. Plaintiff contends the policy 
is an Illinois contract not controlled by the New York statute. It is not 
claimed that the statutes are in conflict or that any provision of the contract 
contravenes the statute of either state. It is therefore unnecessary to discuss 
these contentions, 


Plaintiff calls our attention to the following provision in paragraph (h) 
pertaining to minimum loan and surrender values: “These values will be 
increased on account of any dividends which have been allotted and have not 
been withdrawn in cash up to the date of surrender or loan.” She insists that 
it denotes a time other than the end of each policy year when these dividends 
will increase the values. The provision manifestly relates only to dividends 
allotted under the preceding sentence, which limits them to such as are available 
at the end of complete policy years, provided premiums have been paid in full 
for such years. It merely provides for adding such annual dividends as have 
not been withdrawn in cash prior to surrender or loan, and in nowise provides 
for accelerating the time of distribution. The reason for the provision is that 
when a policy is issued it cannot be determined whether or not dividends will 
be withdrawn in cash or applied to the payment of premiums. Obviously, only 
such dividends as are left with the company can be applied to increase the 
value of the policy. The sentence relied upon is designed to take care of that 
situation and nothing more. There is no language anywhere in the policy 
which makes dividends, or any portion of them, available at any time other than 
at the end of a policy year. By all the terms of the policy the right to par- 
ticipate in the surplus of the company is limited to the proportion of the divisible 
surplus ascertained and distributed annually on the 25th day of March in each 
year. The four options provided are each confined to a choice of applying one 
or the other of them at that time. Under the terms of the contract a policy- 
holder is not entitled to such dividends in any other manner or time than therein 
specified. The premium due December 25, 1932, was not paid, and there were 
no dividends available at that time to pay it. Therefore, by the terms of the 
policy, it was not entitled to be credited with any part of the dividend claimed 
to be applicable. 


[5, 6] It is a familiar principle that when an insurance policy contains 
ambiguous provisions, courts will construe them favorably to the insured. In 
this case there is no such ambiguity and there is no occasion to resort to that 
principle. While it is highly important that ambiguous clauses should not be 
permitted to serve as traps for policyholders, it is equally important to the 
policyholders, as well as to the insurer, that definite and clear provisions, upon 
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which the calculations of the company are based, should be maintained unim- 
paired by loose or ill-considered interpretations. Williams v. Union Central 
Life Ins. Co., 291 U.S. 170, 54 S.Ct. 348, 78 L.Ed. 711, 92 A.L.R. 693. The 
relation of an insurance company to its policyholders is purely contractual. 
The parties here were competent to contract and had the right to insert such 
lawful provisions in the agreement as they saw fit. It is the duty of the courts 
to construe and enforce them as made, and not to make a new contract for the 
parties. Blume v. Pittsburgh Life & Trust Co., 263 Ill. 160, 104 N.E. 1031, 
$1 L.R.A.N.S., 1044, Ann.Cas.1915C, 505; Keller v. North American Life Ins. Co., 
301 Ill. 198, 133 N.E. 726, 732. 

In Keller v. North American Life Ins. Co., supra, past-due premium notes 
were unpaid at the time of the assured’s death. The beneficiary claimed the 
notes were a payment of the premium and gave the policy a loan value, against 
which the insured could borrow enough money to pay the notes, thereby 
securing automatic extended insurance. In denying the contention we said: 
“It makes the company furnish the money out of the loan value of the policy 
with which to pay the note that Keller gave it to create the loan value. By 
this operation the note provided the means with which to pay itself, and 
secured, in addition thereto, $80,000 of insurance. To place such a construc- 
tion on the transaction * * * would be to defraud the company of its property.” 
In this case the primary end sought is to have the premium paid out of the 
fund which the premiums, when paid, create, invoking the same principle dis- 
approved in the Keller Case. 

These views are in accord with the majority of the decisions in other 
jurisdictions under analogous facts and policy provisions. In same of the cases 
facts of minor importance were somewhat different, but the principles applied 
were the same. In Joyner v. Jefferson Standard Life Ins. Co., 5 Cir., 53 F.2d 
745, certiorari denied 286 U.S. 542, 52 S.Ct. 498, 76 L.Ed. 1279, the policy pro- 
visions were similar to those in this case. The premium was due annually but 
could be paid quarterly. The anniversary date was March 5. On January 26, 
1929, the insured borrowed the full loan value of the policy, paying interest in 
advance to March 5, 1930. The last premium paid was on March 5, 1929. The 
assured died August 26, 1929. The policy provided it was entitled to share in 
dividends only upon the payment of the next succeeding premium. That 
provision is comparable in effect to the provisions in the policy in this case, 
which require that all premiums be paid in full to the anniversary date on 
which dividends are calculated. In that case the unearned interest was 
insufficient to pay the'premium. The court held that the dividend could not 
be taken into consideration for the reason that dividends were payable only 
upon payment of the next succeeding premium, and that dividends were not 
payable for any year, or part thereof, for which premiums remained unpaid. 
The effect of the holding is that dividends are applicable only in the event of 
compliance with the policy provisions. 

[7] In Pacific Mutual Life Ins. Co. v. Turlington, 140 Va. 748, 125 S.E. 658, 
661, it was claimed that the loan values should have been anticipated during 
the policy year. The terms of the policy requiring a prior payment of three 
annual premiums as a condition precedent to a loan had not been complied with. 


After noting the policy requirement, the court held the insured had no right to 
the loan, and said: “To require the company to make this payment to the end 
that the loan might become available out of which the premium could be paid 
is to travel in a circle.” In the later case of Atlantic Life Ins. Co. v. Bender, 
146, Va. 312, 131 S.E. 806, 809, where a like claim was made the court said: 
“Dividends and reserve or surrender value cannot be anticipated to pay the 
Premiums; the payment of which is the condition precedent by the very terms 
of the policies to the creation of the same. Dividends and cash or loan values 
ot life insurance policies do not belong to insurance unless created by statute 
o1 granted by the policies, and in the latter instance subject to the terms and 
conditions contained therein.” The same principle, i. e., that dividends applic- 
able only at fixed periods may not be anticipated at any other time to pay 
premiums and thereby toll the life of the policy, is found in McCampbell v. 
New York Life Ins. Co., 5 Cir., 288 F. 465, certiorari denied 262 U.S. 759, 43 S.Ct. 
705, 67 L.Ed. 1219; Rye v. New York Life Ins. Co., 88 Neb. 707, 130 N.W. 434; 
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Bryant v. Mutual Benefit Life Ins. Co., C.C., 109 F. 748; Home Life Ins. Co. y. 
Stephens, supra. 

Plaintiff cites numerous cases which she claims support her contentions. A 
careful examination of them reveals that, with one exception, they are dis- 
tinguishable in various material aspects, which it is impracticable to detail here. 
The cited case nearest in point is Finley v. Massachusetts Mut. Life Ins. Co, 
172 La. 477, 134 So. 399. In that case there are some expressions that lend 
color to plaintiff's claims, but they are contrary to the weight of authority. It 
also appeared in that case that the insurance company admitted its indebted- 
ness to the insured by virtue of a distribution, and tendered the beneficiary a 
check for the amount. 

{8} On the question whether the extended insurance began at the expiration 
of the grace period, or at the time the premium was due, the weight of authority 
is that it begins when the premium is due, and not at the end of the grace 
period. Talsky v. New York Life Ins. Co., 244 App.Div. 661, 280 N.Y.S. 69; 
Life & Casualty Ins. Co. of Tennessee v. Wheeler, 265 Ky. 269, 96 S.W.2d 753, 
106 A.L.R. 1270; Wilkie v. New York Mut. Life Ins. Co., 146 N.C. 513, 60 S.E. 
427. Many other cases to the same effect are noted in the opinions. We adopt 
that view. 

[9, 10] The contention that the company was required to notify the assured 
that the policy had lapsed for nonpayment of premiums is without foundation. 
The requirement of the policy is for notice in case of nonpayment of a loan. 
The policy was not voided for that reason and the requirement has no applica- 
tion to the nonpayment of premiums. The policy itself provides that payment 
of a premium shall not maintain the policy in force beyond the due date of the 
next premium. The claim that the company waived the policy requirement as 
to the time of paying premiums is equally without merit. There is no evidence 
that tends to show the company permitted any premium to be paid after the 
expiration of the grace period. Nor can plaintiff's claim that other findings of 
the Appellate Court are mixed questions of law and fact, binding upon us, be 
upheld. Such matters were either questions of law or questions of fact. 


The judgments of the Appellate Court and of the municipal court are 
reversed and judgment for the defendant is entered in this court. 

Judgments of Appellate and municipal courts reversed. 

Judgment for defendant entered here. 


METROPOLITAN LIFE INS. CO. v. BECRAFT. No. 27001. 
Supreme Court of Indiana. Feb. 15, 1938. 
12 Northeastern Reporter (2d) 952. 
1. FRAUD. 

Under statute providing that statements in application for life insurance shall, 
in absence of fraud, be deemed representations and not warranties, actual fraud 
is only material in determining whether statements are to be treated as representa- 
tions or warranties. Burns’ Ann.St.1933, § 39-801. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. MATERIALITY. 

Where statements in life policy, which under terms of policy, are to be treated 
as warranties, are false, policy will be avoided if statements were fraudulently 
made, irrespective of their materiality, but in absence of showing of fraud they 
will avoid policy only if material. Burns’ Ann.St.1933, § 39-801. 

(For other cases, see Insurance, Dec. Dig. § 268.) 
3. MATERIALITY. 
_. False representations concerning a material fact, if misleading, will avoid 
life insurance contract, regardless of whether innocently or fraudulently made. 
Burns’ Ann.St.1933, § 39-801. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 
5. FRAUD. 

Where insurer ought to avoid liability on life policy on ground that insured’s 
answers in application were false and material to risk, giving of instructions that 
insurer was required to prove actual fraud, and refusal of instructions that false 
statements in application respecting a fact material to risk would avoid policy 
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even though innocently made, constituted reversible error. Burns’ Ann.St.1933, 
§ 39-801. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 
6. INCREASE OF RISK. | fe ; ; 

Every fact is material in application for life insurance which increases risk 


or which, if disclosed, might have led insurer to decline risk or to accept it 
only for a higher premium. 


(For other cases, see Insurance, Dec. Dig. § 255.) 
8. ACCEPTANCE. 


In suit on life policy, question asked insurer’s employee who passed upon 
application, concerning whether he would have approved application if he had 
known that applicant within nine year period had been treated at least 35 times for 
chronic bronchial asthma, was competent. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

10. ACCEPTANCE, 

An insurer’s officers or employees may testify in suit on life policy that 
insurer would not have issued policy if insured’s answers in application had been 
truly given, and insurer may prove that facts misrepresented might reasonably 
have affected determination of company to accept risk. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

ll. MATERIALITY. 

Whether facts misrepresented by insured in application for life policy are 
material to risk is a question of fact, and, where evidence is such that reasonable 
men might differ in their conclusions, matter will be left to jury, but, if there 


can be no reasonable difference of opinion, the court will control jury’s deter- 
mination. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 
12. CONCEALMENT. 

If information withheld by insured in applying for life policy concerning 
repeated attacks of asthma and consultations with physician concerning ailment 
on numerous occasions for long period of time would have influenced insurer in 
determining whether to accept risk, that fact would constitute a defense to suit 
on policy, regardless of condition of insured’s health at time of issuance of policy. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

Appeal from Howard Circuit Court; Joseph C. Herron, Judge. 

Action by Gertrude E. Becraft against the Metropolitan Life Insurance Com- 
pany to recover on a life insurance policy. Judgment for plaintiff, and the defend- 
ant appeals. Transferred from Appellate Court, under Burns’ Ann.St.1933, § 4-209, 
section 1364, Baldwin’s Ind.St.1934. 

Reversed, with instructions. 


McClure & Shenk, of Kokomo, for appellant. 
Overson & Manning, of Kokomo, for appellee. 
FANSLER, Judge. 


The appellee, the beneficiary of an insurance policy, brought this action to 
recover against the appellant on a $1,000 policy issued upon the life of John H. 
Becraft. The insured died within two years of the issuance of the policy and 
within the contestable period. The appellant answered that the policy was void 
by reason of certain misrepresentations in the application with reference to the 
health of the insured. It is alleged in this answer that the insured stated in his 
application that he had never suffered from any ailment of the heart or lungs; 
that he had never consulted a physician for any ailment or disease not included 
in his answers; that the only ailments he referred to in the application were 
an attack of influenza in 1931, and an automobile accident in 1917 resulting in 
the loss of a limb. He answered that he had not consulted or been treated by 
any physician within five years other than those named in the application. It is 
alleged that these answers were false; that, at the time of making the application, 
and for a number of years prior thereto, the applicant suffered from attacks of 
chronic bronchial asthma, a disease of the lungs, and from chronic myocarditis, 
a disease of the heart: that he had in fact consulted a physician a number of 
times for the treatment of the lung and heart diseases; and that he had consulted 
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and been treated by a physician on numerous occasions within five years prior 
to the making of the application, contrary to the representations therein; that the 
facts misrepresented were material to the risk; that the defendant was ignorant 
of the facts, and relied upon the representations and was induced thereby to issue 
the policy; that, after the death of the insured, it was discovered that the rep- 
resentations were false, and defendant tendered back the premiums, which were 
not accepted. The appellant brought the premiums into court. There was a trial, 
and judgment for appellee. 

The court give instructions tendered by the appellee, setting out the pleadings 
and advising the jury that the burden was upon the plaintiff to prove the material 
allegations of the complaint, and upon the defendant to prove the material allega- 
tions of the affirmative answer. The jury was then instructed as follows: 

“The court instructs the Jury that it is provided by Statute of the State of 
Indiana, as follows: 

“ ‘That all statements made by the insured in the application shall, in the 
absence of fraud, be deemed representations and not warranties.’ ’ 

. oe is seldom, if ever, presumed, the presumption being that a man acts 
1onestly. 


“In this connection I instruct you that the burden is upon the defendant to 
prove fraud as against the applicant for insurance, John Harrison Becraft, by a fair 
preponderance of the evidence before it is entitled to recover on this issue.” 

The court, on its own motion, gave the following instruction: 

“The defendant in this case defends on the theory that John Harrison Becraft 
in his application for the insurance made false statements and concealed material 
facts, and that the representations made in Becraft’s application were false. 

“You are instructed that the burden of showing that these representations and 
concealment of material facts were false is on the defendant and you are further 
instructed that fraud must be shown even if the representations were false, and 
you are further instructed that you must find that the representations were 
material and affected the hazard of the risk on the part of the defendant. You 
are the sole judges of the facts that would constitute fraud of the insured. You 
are also the sole judges as to whether or not the representations concealment made 
by the insured, if they were false, were representations material to the risk. If 
vou find that the representations and concealment made by Becraft were false and 
if you further find that Becraft practiced no fraud in making the representations, 
or if vou further find that the representations that were false were not material 
to the risk, and if you further find that the plaintiff has proved each and all of 
the material allegations of her complaint, then your verdict should be for the 
plaintiff.” 

The appellant tendered the following instructions, which were refused: 

“You are instructed that this is a civil action based on an insurance policy. 
That the insurance policy and application therefor constitutes the contract which 
is construed the same as a contract between two individuals. If one party to the 
contract makes a false statement as to facts material to the contract and thereby 
induces the other to agree to terms which it might not otherwise have assented 
to, the party deceived cannot be held on the contract. If John Harrison Becraft 
made false statements in his application for a policy of insurance and that false 
statement was of a material fact or facts, the insurance company cannot be held 
and your vérdict should be for the defendant.” 

“T instruct you that misrepresentations or false statements in an application 
for insurance respecting a fact material to the risk voids the policy and that this 
is true whether or not the misrepresentation was made innocently or designedly.” 

[1-3] The instructions tendered by the appellant, and refused, correctly state 
the law. The instructions given, and above set out, to the effect that the defendant 
was required to prove actual fraud, that is to sav, a fraudulent intention upon the 
part of the applicant, are erroneous. The court seems to have misapprehended 
the effect of the statute, Burns’ Ann.St.1933, § 39-801, cl. 5, section 9723, Baldwin’s 
Ind.St.1934, which provides: “That all statements made by the insured in the 
application shall, in the absence of fraud, be deemed representations and not 
warranties.” Under the statute in question, actual fraud is only material in 
determining whether the statements are to be treated as representations or war- 
ranties. Where statements in a policy, which, according to the terms of the 
policy, are to he treated as warranties, are false, the policy will be avoided if the 
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statements were made fraudulently, irrespective of their materiality. But, if state- 
ments in the nature of warranties are false, and there is no showing of fraud, they 
will only avoid the policy if material. The statute does not make, or attempt to 
make, any change in the rule respecting representations that do not amount to 
warranties. False representations, concerning a material fact, which mislead, will 
avoid an insurance contract, like any other contract, regardless of whether the 
misrepresentation was innocently made or made with a fraudulent design. New 


York Life Insurance Co. vy. Kuhlenschmidt, Ind.Sup., 1937, 11 N.E.2d 673. 


[4, 5] The appellant made no contention that the statements were warranties, 
and therefore no question of fraudulent intent or actual fraud is involved. The 
appellant contended only that the answers were false and material. Whether there 
was fraudulent intent or actual fraud is immaterial. An unqualified statement 
that a fact exists or does not exist, made for the purpose of inducing another 
to act, implies that the person who makes it is acquainted with the facts; and, if 
action is induced by the representation and false statement, the law will impute 
to him who made the false representation a fraudulent purpose. Kirkpatrick v. 
Reeves et al., 1889, 121 Ind. 280, 22 N.E. 139. “Where a party represents a 
material fact to be true to his personal knowledge, as distinguished from belief or 
opinion, when he does not know whether it is true or not, and it is actually untrue, 
he is guilty of falsehood, even if he believes it to be true; and if the statement 
is thus made with the intention that it shall be acted upon by another, who does 
so act upon it to his injury, the result is actionable fraud.” Rochester Bridge 
Co. et al. v. McNeill, 1919, 188 Ind. 432, 439, 122 N.E. 662, 664. It is the injury 
caused by the misrepresentation of fact that the law protects against. If the 
misrepresentation was brought about by forgetfullness or mistake it is just as 
injurious as an intentional fraud. It accomplishes a fraud upon the other contract- 
ing party by inducing him to act upon a false premise, where he would not have 
acted had he known the truth. Whether it be caused by negligence, or actual 
fraudulent purpose, good intention or bad, the result is the same. There is no 
meeting of the minds. It was not necessary for the jury to find fraud as a fact. 
If there is misrepresentation of a material matter the law constructs the fraud. 
It cannot be said that, under the instructions, the jury so understood the rule, and, 
for this error, the cause must be reversed 

[6] At the request of the appellant, the court instructed the jury as follows: 
“Every fact is material in an application for insurance which increases the risk 
or which, if disclosed, might have led the insurance company to decline the risk 
or to accept the risk only for a higher premium.” But the court refused to 
instruct “that the fact that the deceased may have died from a disease or cause 
other than from the disease which may have been concealed is immaterial and 
if you find that the concealed facts were material and relied upon by the insurance 
company at the time of the issuance of the policy, this would void the policy even 
though the insured may have died from causes other than the concealed facts.” 
This is a correct statement of the law. Whether the jury so understood the law, 
from the instruction given and last above quoted in full, may be doubted. 


[7] The jury was also instructed that “it is for you to determine the cause 
of the death of John Harrison Becraft.” Evidence as to the cause of his death 
was admitted for the purpose of corroborating the witnesses who testified concern- 
ing the facts alleged in the answer of the appellant, and it was competent for the 
purpose. But the jury was not required to determine the cause of his death. 
They might have been in disagreement as to the cause of his death, and, still, all 
might have agreed that his statements in his application were false in the respects 
alleged in the answer, and that the matter was material. This was the only issue 
of fact properly before the jury. If the answers were false in respect to material 
matter, the plaintiff was not entitled to recover. The last instruction quoted 
answered no good purpose, and, in connection with the evidence as to the cause 
of death, might have misled the jury into believing that the materiality of the 
misrepresentation depended upon whether or not the misrepresentation was with 
reference to some disease or ailment which caused the death of the insured. What 
was said in argument before the jury as to the facts and their importance is, of 
course, not disclosed, but the appellee says in the brief: “The burden was on defend- 
ant in action on life insurance policy to show not only that insured misrepresented 
condition of his health, but that matter misrepresented contributed to his death.” 
It is thus indicated that appellee is pressing here an incorrect rule from which 
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it may be gathered that the same rule was contended for below, and with some 
success at least, since an instruction clearly and correctly stating the rule was 
refused. Where facts are misrepresented, the measure of materiality is whether 
knowledge of the true facts might have led the company to decline the risk, or 
accept it only for a higher premium. New York Life Insurance Co. v. Kuhlen- 
schmidt, supra. Since there seems to be confusion concerning this well-settled rule, 
it would seem advisable to clearly and fully instruct the jury upon the subject. 


[8, 9] Appellant predicates error upon the sustaining of an objection to a 
question propounded to an employee of the appellant, whose duty it was to pass 
upon applications for insurance, and who passed upon the application for the policy 
involved. He was asked whether, if he had known that for a period of approx- 
imately nine years the applicant had been treated at least thirty-five times for 
chronic bronchial asthma, he would have approved the application. There was 
evidence of such treatments. Appellant says that an objection was sustained, but 
appellee says that the question was answered, “No, I would not.” In any event, 
the question was competent. A party may testify that he would not have entered 
‘into a transaction if he had known the truth, just as he may testify as to his 
motive or intention. 27 C.J. § 193, note 35, p. 58; Wigmore on Evidence, 2d Ed. 
§ 581, and note, p. 1017. 

[10, 11] Appellee contends that “it is not to be left to the insurance company 
to say after a death has occurred, that it would or would not have issued the 
policy had the answer been truly given.” It is true that the statement of the 
insurance company, that is to say the statements of its responsible officers and 
employees, that the company would not have issued the policy, is not conclusive, 
but such officers or employees may testify to the fact that the company would not 
have issued the policy, and it may prove that the facts misrepresented are of a 
character that affected the risk, and that they might reasonably have affected the 
determination of the company to accept the risk. Experts may give their opinion 
as to the materiality of the matter misrepresented. It is then for the trier of 
facts to determine from such evidence whether the representation was material. 
The appellee quotes from Volunteer State Life Insurance Co. v. Richardson, Adm’r, 
1922, 146 Tenn. 589, 606, 244 S.W. 44, 49, 26 A.L.R. 1270, 1278, as follows: “It is 
true the practice of an insurance company with respect to particular information 
may be looked to in determining whether it would have naturally and reasonably 
influenced the judgment of the insurer, but no sound principle of law would permit 
a determination of this question merely upon the say so of the company after the 
death has occurred. The matter misrepresented must be of that character which 
the court can say would reasonably affect the insurer’s judgment. No misrep- 
resentation of a mere trifling instance in the applicant’s health, or the giving of a 
wrong opinion about the state of his health, if he might honestly be mistaken 
about it and not fully appreciate the dangers incident to the affliction, will render 
the statement false or avoid the policy, merely because an insurance company 
may say that it would not have issued the policy.” The language quoted fairly 
indicates the scope of the inquiry, but the case holds that materiality is to be 
determined by the court as a matter of law, and not by the jury as the trier of 
the facts. Whether it is to be determined as a matter of law or of fact has 
heen a troublesome question. See Geer vy. Union Mutual Life Insurance Co., 1937, 
273 N.Y. 261, 7 N.E.2d 125. But it is clearly a question of fact, and no reason 
is seen why it’ should not be determined in the same manner as other questions 
of fact. The jury may not arbitrarily decide the question contrary to the 
preponderance of the evidence. Where the evidence is such that there can be no 
reasonable difference of opinion, the court will control the determination of the 
jury, but where the evidence is such that reasonable men might differ in their 
conclusions, the matter will be left to the jury. 

[12] Appellee says in the brief that it is her theory “that decedent did not 
have asthma or heart trouble at the time the policy was taken out; that he was in 
perfect physical condition.” This may have been true, but appellant’s defense was 
predicated upon the ground that he had suffered repeated attacks of asthma, and 
had consulted a doctor concerning the ailment on numerous occasions for a long 
period of time before the application; that, if this had been known, the company 
would not have issued the policy in the terms in which it was issued; and that 
the fact that he had had these attacks would have influenced the company in deter- 
mining whether to accept the risk, notwithstanding he may have been free from 
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disease at the time of the application. This defense is sufficient, if proven, regard- 
less of the condition of the applicant’s health at the time the policy was issued. 
Judgment reversed, with instructions to sustain appellant’s motion for a new 


trial. 
Roll, C. J., absent. 


METROPOLITAN LIFE INS. CO. v. WINIGER. No. 15605. 
Appellate Court of Indiana, in Banc. February 15, 1938. 
12 Northeastern Reporter (2d) 1005. 
1. EXTENSION. 


A statute providing for extended insurance in case of default in payment of 
premiums is a part of life policy and controls rights of parties so far as policy 
conflicts therewith. Acts 1909, c. 95, § 5(10). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2, EXTENSION. 

A provision in life policy that indebtedness due insurer under lapsed policy 
should reduce amount of extended insurance in such proportion as indebtedness 
should bear to cash value at due date of premium in default was void as conflict- 
ing with statute providing that indebtedness to insurer secured by policy should 
reduce amount of extended insurance in the ratio of such indebtedness to net value 
of extended insurance, and insurance would be extended as provided in statute 
and not as provided in policy. Acts 1909, c. 95, § 5(10); Burns’ Ann. St. 1933, §§ 
39-802[3].) 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Appeal from Superior Court, Vanderburgh County; Benj. E. Buente, Judge. 

Action on life policy by Magdalen Winiger against the Metropolitan Life Insur- 
ance Company. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Meyer, Fine & Bamberger and Jesse D. Fine, all of Evansville, for appellant. 

Edgar Durre and Winfield K. Denton, both of Evansville for the appellee. 

Woop, Judge. 

The appellee, as named beneficiary in a life insurance policy issued by appellant 
to appellee’s husband, recovered judgment against appellant. 

The complaint is in two paragraphs. The first paragraph is in the usual form 
of a complaint on a life insurance policy. The second paragraph, in addition to 
alleging facts contained in the first paragraph, alleges that there was a loan owing 
from the insured upon the policy, that the insured had defaulted in the payment 
of the premiums, and that after default and after satisfaction of the loan from 
the reserve, then due on the policy, there was still enough due insured from the 
reserve to keep it in force as extended insurance for the full amount of the policy 
for a period exceeding the date of the insured’s death. 


The appellant answered both paragraphs of the complaint by two paragraphs. 
The first was a verified general denial. The second, after admitting execution of 
the policy and alleging the default in payment of premium and indebtedness owing 
on the policy, alleges that pursuant to the terms of the policy and the statute 
controlling in such cases, after satisfaction of the indebtedness from the reserve 
due on the policy the insured was entitled to receive, under said policy, extended 
insurance in the amount of $194.92 for a term of fourteen years and eight months 
and alleging a tender of that amount to appellee, which tender was kept good. 

To the second paragraph of answer the appellee filed a reply in general denial. 
On these issues the cause was submitted to the court for trial without a jury. 
\t the request of parties the court found the facts specially and stated its conclu- 
sions of law thereon. The court concluded the law to be with the appellee and 
rendered judgment pursuant thereto. 

From the judgment the appellant has appealed, assigning as error for reversal 
that the court erred in its first and second conclusions of law, and in overruling 
its motion for a new trial. The causes alleged for a new trial were that the 
decision of the court is not sustained by sufficient evidence, that it is contrary 
to law, and that the court erred in the assessment of the amount of recovery, 
in that it is too large. Most of the facts are stipulated, and there is no conflict 
in the evidence. The facts as found by the court may be briefly summarized as 
follows: That the appellant issued a policy of life insurance upon the life of 
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Alphons J. Winiger, January 13, 1920; that all premiums required by the policy 
were paid to July 13, 1932, when the insured made default in payment of the 
premium then due and that the premium due upon that date was never paid; that 
on October 29, 1932, the appellant notified the assured that the policy had lapsed 
by reason of the nonpayment of the premium of July 13, 1932, as of that date; 
that on October 22, 1929, the insured procured a loan upon said policy of insurance 
for the principal sum of $344; that the insured died on April 24, 1933, and the 
loan obtained upon said policy was due and unpaid and that upon the date of the 
lapse of the policy, July 13, 1932, for nonpayment of premiums there was due 
and unpaid on the loan, including principal and interest, the sum of $398.02; that 
neither the insured nor any one acting for or on behalf of him at any time within 
the three months from the due date of the premium in default on the policy 
surrendered the same for a cash surrender value or for indorsement for paid-up 
insurance or term insurance; that on January 5, 1934, the appellant tendered the 
appellee the sum of $195, together with interest in the sum of $4.21, in payment 
of the amount of extended insurance, as calculated by the appellant, due upon 
the policy of insurance, which tender was refused; that said tender was kept good 
by paying the amount into court for the use and benefit of the appellee: that the 
cash value of the policy on July 13, 1932, was $441; that the insured at the time 
of his death was fifty-one years of age; that a balance of $42.98 was due and 
owing to the insured on the policy at the date of its lapse, July 13, 1932, over 
and above the indebtedness, which sum was available to purchase extended insurance 
on the policy and, when thus applied, carried the policy of insurance in force past 
the date of the insured’s death; that on May 19, 1933, the appellant had admitted 
liability on the policy in the amount of $83 as representing the amount of paid-up 
insurance purchasable by the remaining equity in said policy at the time of its 
cancellation through failure to pay the semiannual premium which was due July 
13, 1932; that the face amount of the policy was $2,000; that there was due and 
owing the appellee from the appellant the sum of $2,000, plus interest at the rate 
of 6 per cent. per annum from May 10, 1933, less the indebtedness of the insured 
to the appellant in the principal sum of $344 and interest at the rate of 6 per cent. 
per annum, making a total of $456.50, and leaving a net balance due appellee from 
appellant in the sum of $1,788.50. 

The court concluded the law to be with the appellee and that she was entitled 
to recover from the appellant the face amount of the policy in the sum of $2,000, 
with interest at the rate of 6 per cent. per annum from May 10, 1933, less the 
amount of loan indebtedness owing by the insured to the appellant which together 
with principal and interest amounted to the sum of $456.50, and leaving a net 
amount for which the appellee was entitled to have judgment in the sum of 
$1,788.50. 

Those terms of the policy involved with which we are concerned, relating to 
options on surrender or lapse of the policy, provide that: 


“If, however, the lapse occur after three full years’ premiums shall have 
been paid, the owner hereof, provided there he no indebtedness hereon, shall, 
upon written request filed with the Company at its Home Office, together with the 
presentation of this Policy for legal surrender or for endorsement within three 
months from the due date of premium in default, he entitled to one of the following 
options: first, a cash surrender value: second, to have the insurance continued for 
a reduced amount of non-participating paid-up endowment insurance; third, to 
have the insurance continued for its face amount as term insurance. 

“If the owner shall not, within three months from due date of premium in 
default, surrender this policy to the Company at its Home Office for a cash 
surrender value or for endorsement for paid-up insurance or term insurance as 
provided in the above options, the Policy shall be continued for a reduced amount 
of paid-up insurance as provided in the second option.” 

The policy further provides that: “On surrender or default any indebtedness 
to the Company under this Policy will be deducted from the cash value; and such 
indebtedness will also reduce the amount of paid-up insurance or the amount 
continued as term insurance and any pure endowment payable at the end of the 
endowment term, in such proportion as the indebtedness bears to the cash value 
at due date of premium in default.” " 

[1] The appellant insists that the provisions of the policy outlining the method 
of determining the amount of paid-up insurance or the amount continued as 
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term insurance on default where there is any indebtedness to the company is in 
accord with the provisions of chapter 95, Acts 1909, § 5, cl. 10; now section 39-801, 
cl. (10), Burns 1933, section 9723, cl. 10, Baldwin’s Ind.St.1934, which was in force 
when this policy was issued, and reads as follows: “That in the event of the 
default of premium payment after premiums have been paid for not less than 
three years, the insured shall he entitled to the extended insurance shown in the 
table of values and options for the end of the last year for which full annual 
premiums shall have been paid: Provided, That any unpaid note given for premium 
and any existing indebtedness to the company on account of or secured by the 
policy shall reduce the amount or term of such extended insurance in the ratio 
of such indebtedness to the net value of such extended insurance: and, Provided, 
That the policy may be surrendered to the company at its home office within one 
month from date of default for a specified cash value at least equal to the sum 
which would otherwise be available for the purchase of extended insurance as 
aforesaid: and, Provided, further, That the company may defer payment for not 
more than six months after the application therefor is made. This provision 
shall not be required in term insurance of twenty years or less.” 

With this contention the appellee radically disagrees. The section of the 
statute above quoted is a part of the policy and must control the rights of the 
parties so far as it may conflict with the terms of the policy. Equitable Life Ins. 
Co. of Iowa v. Horner et al., 1932, 97 Ind.App. 347, 182 N.E. 463; Gooch v. Metro- 
politan Life Ins. Co., 1933, 333 Mo. 191, 61 S.W.2d 704, 706: Ringstad v. Met- 
ropolitan Life Ins. Co., 1935, 182 Wash. 550, 47 P.2d 1045, 106 A.L.R. 1532. 

It will be observed that by the terms of the policy the insured can avail 
himself of one of the options offered in the event of surrender or lapse only when 
there is no indebtedness thereon, and if the insured fails to make an election 
hetween the options, within three months from due date of premium in default, 
the policy will be continued for a reduced amount of paid-up insurance as 
provided in the second option. But if the insured is indebted on the policy, such 
indebtedness shall be deducted from the cash value and will also reduce the amount 
of paid-up insurance or amount continued as term insurance, payable at the end 
of the endowment term in such proportion as the indebtedness bears to the cash 
value at due date of premium in default. 

The same or similar conditions of life insurance policies, providing for the 
method of determining the kind and amount of insurance to which the insured 
was entitled when default was made in payment of the premiums where there 
was an indebtedness against the policy, have been before the courts of various 
states, and while these opinions were influenced somewhat by the statutes of the 
local state, they almost universally condemn the validity and binding effect of such 
conditions as are contained in the policy before us. 

In the case of Gooch v. Metropolitan Life Ins. Co., supra, the court said: 
“The provision in the policy that indebtedness reduces the amount continued as 
term insurance in such proportion as the indebtedness bears to the cash value 
must be held invalid. It is in conflict with the statute which provides that such 
insurance shall never be less than the face value of the policy reduced by the 
indebtedness. The statutory provision prevails, for it allows a greater indemnity. 
Couch’s Cyclopedia of Insurance Law, Vol. I, p. 304; 14 R.C.L. p. 925.” 

In Metropolitan Life Ins. Co. v. Lillard et al., 1926, 118 Okl. 196, 248 P. 841, 
845, the court said: “If any doubt existed a: to the right of the insured to have 
the $28.22 applied to the extension to the policy for the full amount, under the 
terms of the policy when read in connection with the statutes of this state, supra, 
that doubt must be resolved in favor of the insured.” Then continuing its opinion, 
the court said: “Incorporated insurance companies are creatures of the law, and 
corporations doing an intrastate business must conform to state laws, and the 
statutes of this state hereinbefore set forth, having provided that, with respect 
to loans on insurance policies, no conditions other than in the statute provided 
shall be exacted as a prerequisite to such loan, a clause making the waiver or 
surrender of certain rights by a borrower, and denying him the same rights of 
election of extension of his policy as are extended to the nonborrower, are in 
contravention of the statute, against public policy, and unenforceable, and the 
horrower will be accorded the same privilege of election as the nonborrower.” 

In Ringstad v. Metropolitan Life Ins. Co., supra, the Supreme Court of Wash- 
ington, in construing the meaning and effect of the language contained in the policy 
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as limited by the statutes of that state, adopted and applied the language and 
the reasoning of the court in the case of Metropolitan Life Ins. Co. v. Lillard, 
supra. To the same effect are the cases of Jeske v. Metropolitan Life Ins, 
Co., 1934, 113 Pa.Super. 118, 172 A. 172 and Metcalf v. Metropolitan Life Ins, 
Co., 1934, 1 Cal.App.2d 481, 37 P.2d 115, 38 P.2d 401. 


In the case of Security Life Ins. Co. of America v. Watkins, 1920, 189 Ky. 
20, 224 S.W. 462, 464, after reviewing the facts which were quite similar in 
many respects to the instant case, the court said: “It thus appears that in making 
the loan to Watkins the company not only charged him its regulation interest 
rate, but it provided an additional penalty, by reducing the amount of his policy 
in the ratio of his indebtedness to the cash value of the policy. This provision 
of the policy is void as against public policy. * * * This provision of the policy 
makes a distinction between the policy holders of the company to the great 
disadvantage of a borrowing member.” The court, continuing its opinion, quoted 
from Emig’s Adm’r v. Mutual Benefit Life Ins. Co., 1907, 127 Ky. 588, 106 S.W. 
230, 23 L.R.A.,N.S., 828, as follows: “We are wholly unable to perceive why an 
insurance company should be allowed to discriminate between its policy holders 
in this manner, or exact indirectly more than legal interest. In lending money 
to its policy holders, an insurance company occupies exactly the same attitude 
as any other money lender. It is entitled to demand and collect the amount of 
its debt, with 6 per cent. interest thereon, and no more. It is true the contract 
allows it to demand more than this, and the right to require the borrowing member 
to pay a larger sum than his debt and interest; but this character of contract, 
no matter how carefully it may be worded, or how skillfully devised, will not 
be enforced. When the company lends money, and takes as security for the loan 
a policy that amply secures it, there is no reason why it should be allowed privileges 
or rights not extended to ordinary money lenders. Our laws against usury, and 
other devices and schemes resorted to by lenders to enable them to charge debtors 
more than the legal rate of interest, are rigidly enforced, and no plan, however 
ingenious, will be allowed to defeat them.” 

In the case of Hay v. Meridian Life & Trust Co., 1913, 57 Ind.App. 536, 
101 N.E. 651, 656, 105 N.E. 919, suit was brought upon a life insurance policy 
issued December 23, 1904, but dated back to December 23, 1897, to be continued 
in force from the last date, to wit, December 23, 1897, until twenty premium pay- 
ments had been paid. The insured, at the time of the issuing of the policy and 
contemporaneously therewith, executed a loan agreement on the policy as consid- 
eration for its issuance, in the form and manner therein prescribed. This court 
held that the clause of the policy prescribing the method of determining the 
amount due thereon at the time of settlement, in the event of an existing indebt- 
edness on the policy, was ambiguous; that it was the rule that when the contract 
was reasonably open to more than one construction, that construction would be 
adopted which was most favorable to the insured. The appellee insisted that 
the clause in question should be construed as reading in effect, “will reduce the 
values specified herein, in the proportion that such indebtedness bears to the 
amount of the cash surrender value.” This court, in refusing to adopt that 
construction, said: “Our conclusion, then, is that under this clause, the company 
is liable for the amount of the face value of the policy. less the amount of valid 
loan and interest, and less the amount of the unpaid premiums due within three 
years from the date of default.” It is worthy of note that the policy under 
consideration in this case was issued before the passage of the Act of 1909. 

In the case of Algoe v. Pacific, etc., Ins. Co., 1916, 91 Wash. 324, 157 P. 993, 
995, L.R.A.1917A, p. 1237, the court, in discussing the respective rights of the 
parties under a policy of insurance upon which a loan was executed and in deter- 
mining the method of arriving at the amount due the beneficiary under the policy, 
used this apt language: “Life insurance is, in its nature, complex and difficult 
for the layman to understand. Policies are prepared by experts who know and 
can anticipate the bearing and possible complications of every contingency. 50 
long as insurance companies insist upon the use of ambiguous, intricate, and 
technical provisions which conceal, rather than frankly disclose, their own intentions, 
the courts must, in fairness to those who purchase insurance, construe every 
ambiguity in favor of the insured.” And in concluding its opinion and announcing 
the rule to be followed in determining the rights of the parties, the lower court 
was instructed to enter judgment for the appellant for the face amount of the 
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policy with unpaid dividends, plus interest from the date of proof of death, less 
the amount of the outstanding loan and accrued interest thereon at 6 per cent. 
per annum and less the amount of unpaid premiums and interest thereon at 6 
per cent. per annum. 


In Waddell v. New England, etc., Ins. Co,, 1924, 84 Ind.App. 209, 147 N.E. 
816, in which case a transfer to the Supreme Court was denied on May 22, 1925, 
a loan existed on the policy, the insured made default in payment of premium 
on November 10, 1916, and died March 3, 1920, without having paid any more 
premiums. It was contended, by the insurance company’s method of adjustment, 
that, while the insured was entitled to extended insurance upon default in payment 
of premium, such extended insurance expired on January 8, 1920. This adjust- 
ment was arrived at by deducting the amount of the indebtedness from the face 
amount of the policy in determining the amount of extended insurance, and also by 
deducting it from the cash value of the policy in determining the term of exten- 
sion. This court in considering the terms of the policy in conjunction with clause 
10 of section 5, Acts of 1909, supra, held that the provisions of the statute were 
enacted for the protection of the policyholder and that if the policy contained 
the substance of the statute, its form might be varied or additional conditions 
inserted beneficial to the insured, but that the statutory provisions must be satisfied 
and left undiminished by the added provisions. The court also held that the 
provisions of clause 10, supra, were in the alternative and that the existing indebt- 
edness should reduce the amount or term of the extended insurance, but that the 
company, under the terms of the policy in suit, could not take advantage of both 
alternatives in arriving at the amount and term of insurance; that is, deduct the 
amount of the indebtedness from the face amount of the policy in determining the 
amount of extended insurance, and also deduct the amount of the indebtedness 
from the cash value in determining the term of extended insurance; that to do 
so would be giving the insurer a double credit for the indebtedness. 


[2] Of course the provisions of clause 10, supra, control the rights of the 
parties in this case. Upon default of the insured in payment of premiums, while 
he was owing an indebtedness on the policy, he was automatically entitled to 
extended insurance pursuant to one of the alternatives provided in the statute. 
The provisions of the policy, outlining the method of determining the rights of 
the parties in the event of the default of the insured in payment of premium 
where an indebtedness exists against the policy, are not in harmony with the terms 
of the statute, and to that extent are void. 

Section 6 and clause 3 thereof of chapter 95, Acts 1909, p. 247, Burns’ 
Ann.St.1933, § 39-802, cl. (3), also sustain our conclusion. They read as follows: 

“Sec. 6. No policy of life insurance shall hereafter be issued or delivered 
in this state, or be issued by a life insurance company organized under the laws 
of this state, if it contain any of the following provisions: * * * 

“(3) That in the event of the maturity of any policy after the expiration of 
the contestable period thereof, for any mode of settlement at maturity of less 
value, according to the company’s published rates therefor then in use, than the 
provisions of clause 10, supra, were in the alternative and that the existing indebt- 
edness to the company on account of or secured by the policy and less any premium 
that may, by the terms of the policy, be deducted.” : 

It is evident that in stating its conclusions, the court was guided by the 
proper rules of law. They were fully sustained by the special finding of facts. 
Algoe v. Pacific, ete., Co., supra; Waddell v. New England, etc., Ins. Co., supra. 

An examination of the record is convincing that the decision of the court 
is sustained by sufficient evidence, and that it is not contrary to law. 

The judgment is affirmed. 





METROPOLITAN LIFE INS. CO. v. SULLIVAN. No. 26999. 
Supreme Court of Indiana. March 1, 1938. 
13 Northeastern Reporter (2d) 215. 
1. MATERIALITY. 


Where medical examination of 19 year old boy disclosed he was a first-class 
life insurance risk, misrepresentations, in boy’s application for life policy, that he 
had not had pneumonia or pleurisy, whereas he had had both the year before he 
made application, did not bar recovery on policy on boy’s death from pneumonia 
shortly after policy was issued, in absence of evidence of materiality of misrepre- 
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sentations or evidence as to whether policy would have been issued had insurer 
known true facts. 

(For other cases, see Insurance, Dec. Dig. § 665]3].) 

2. MISREPRESENTATION. 

In action on life policy, insurer had burden of proving materiality of misrepre- 
sentations in application. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

3. ACCEPTANCE. 

Where surrender of industrial life policy was accepted by insurer’s agent as a 
premium on ordinary life policy, but agent tailed to inform insurer of purpose of 
surrender, new policy was delivered on receipt thereof by agent, with check for 
surrender value of industrial policy, and insurer was liable on new policy on insur- 
ed’s death, notwithstanding that insured, a minor, contracted fatal illness before 
policy was delivered by agent to insured’s mother and before agent received amount 
of premium from proceeds of check. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

a trom Superior Court, Marion County; Jos. T. Markey, Judge. 
imum ine a life policy by Bridget Sullivan against the Metropolitan Life 
; * ompany. From a judgment for plaintiff, defendant appeals. Trans- 
erre rom the Appellate Court under Burns’ Ann.St.1933, § 4-209. 

Athrmed., 


Miller, Miller & Bredell, of Indianapolis, for appellant. 

Julius C. Travis and Paul Rochford, both of Indianapolis, for appellee. 

FANSLER, Judge. 

This action was brought by the appellee to recover as beneficiary of a $1,000 
policy of life insurance issued by the appellant upon the life of James Sullivan, the 
nineteen year old son of the appellee. The appellant defended upon the ground 
that certain representations made in the application by James Sullivan were false, 
and upon the ground that, subsequent to the signing of the application, and before 
the delivery of the policy and the payment of any premium thereon, the insured 
became ill from influenza and bronchial pneumonia, and that he was ill of those 
afflictions, of which he shortly afterwards died, on the day the policy was delivered 
and the premium paid; and that the appellee, at the time of the delivery of the 
policy, assured the agent of the appellant that the insured was then in good health. 
There was a trial by the court, and judgment for the appellee. 

Error is predicated upon the overruling of a motion for a new trial, which 
assigns as causes that the decision of the court is not sustained by sufficient evidence, 
and that the decision of the court is contrary to law. 

|1] It appears that the appellant had issued several small policies upon the life 
of James Sullivan; that one of these policies had matured to the extent that it 
had a cash-surrender value approximating the amount that would be required to 
pay three years’ premium on the policy which is the basis of this action; that, upon 
the suggestion of the agent of the appellant, the insured and the appellee, his 
mother, agreed that the policy should be canceled and surrendered, and the cash 
value used in procuring the policy here in suit. James Sullivan made an application. 
All of the answers in part B of the application seem to have been filled in by the 
company’s medical examiner. The application was signed by James Sullivan. In 
the application, the medical examiner certified that he considered the applicant a 
first-class risk. The application is dated November 2, 1932. The policy when 
issued was dated November 14, 1932. On November 22d a check covering the sur- 
render value of the canceled policy came to the Indianapolis office of the appellant. 
It was signed by one of the local officers and turned over to Mrs. Sullivan, in the 
presence of her son James, at her home. Mrs. Sullivan indorsed the check and gave 
it back to the agent and said that James would be down to the office of the appellant 
on the 25th, at which time he would sign it and give the agent the balance of 87 
cents, which would pay three years’ premium on the new policy. Thereafter, Mrs. 
Sullivan went to the office of the company and informed the company’s representative 
that she desired to pay only one year’s premium. She got the check and cashed it, 
and, on December Ist, a representative of the company went to her home and deliv- 
ered the policy and collected the premium. He testified that, at that time, he asked 
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whether or not James was all right and in good health, and that Mrs. Sullivan 
replied that he was. The appellee and other witnesses testified that there was no 
such conversation. Between November 22d, when the check was turned over to 
Mrs. Sullivan in the first instance, and December Ist, James Sullivan became ill. 
He was taken to the hospital, and, shortly after December lst, died of bronchial 
pneumonia. In his application, in response to various questions, there were 
answers that the present condition of his health was good; that he had never been 
sick; that he had no mental or physical defect or infirmity; that he never had had 
pneumonia; that he had not been attended by a physician duriag the last five years; 
and that he had not had treatment in any hospital or dispensary within the last 
five years. It appears that he had had an attack of bronchial pneumonia in 1931, 
and that he had had pleurisy, which kept him out of school, and at home, from 
November, 1931, until March, 1932. The company’s examining physician testified 
that he wrote all the answers to these questions in the application, and that a 
circle around the word “pneumonia,” in the printed form, was not in his hand- 
writing. 

{2] The appellant introduced no evidence upon the question of the materiality 
of these proven misrepresentations, and there is no evidence indicating whether or 
not the company would have issued the policy had it known the true facts. There is 
evidence that th® company had issued a $250 policy upon the life of the insured in 
May, 1932. The burden was upon the appellant to prove materiality. A question 
in the application, concerning change in weight of the applicant within two years, 
was answered, in the handwriting of the examining physician, “Increase 20 adoles- 
cence.” It is not unreasonable to assume that this was not the answer of the boy, 
but of the doctor. Whether bronchial pneumonia, in the preceding year, and the 
protracted attack of pleurisy are of sufficient importance to affect the insurability 
of an adolescent boy of nineteen, who has gained twenty pounds in two years, and 
who appears, upon a medical examination, to be a first-class insurance risk, and 
whether the appellant, if it had known all of the facts, might not have issued the 
policy, are questions which we are not prepared to determine as a matter of law: 
The trial court, trying the facts, by its general finding and judgment, reached the 
conclusion that the appellant had not sustained the burden of proving materiality ; 
“as cannot say that under the evidence, the trial court reached the wrong con- 
clusion. 


[3,4] When James Sullivan went to the office of the company and talked to its 
representatives about collecting the dividends, they were not paid to him, but two 
agents of the company went to his home, when James, Mrs. Sullivan, and a daughter 
were present, and suggested to Mrs. Sullivan that the matured policy be converted 
into another type policy, and the cash-surrender value used in paying premiums on 
the new policy. One agent testified: “Well, I mentioned to Mrs. Sullivan she had 
the policy there, she could convert or change over to an ordinary Class A contract 
and the cash surrender value on this industrial policy would pay within eighty- 
seven cents the three years premium, and we talked about it there, and she said it 
was all right to fix it up and I wrote the application and James signed it and T left.” 

The other agent testified: 

“Q. Do you recall any conversation that took place at that time? <A. Well, 
only the usual sales talk that would go with such a case. 

“Q. Do you recall anything Mrs. Sullivan said? A. Well, she answered such 
questions as we asked. 

“O. You may state what conversation took place, so far as you can recall. A. 
I cannot recall. The purpose of our call was to sell James Sullivan a Thousand 
Dollar insurance policy, so we asked Mrs. Sullivan to get the policies out, which 
she did, and Mr. Stevens picked them up and said she could convert the industrial 
policy, paid up, and suggested it be used to purchase a Thousand Dollars of ordin- 
ary Life insurance, and after a short while, I explained to Mrs. Sullivan what a 
henefit it would be and Mrs. Sullivan agreed it would be a good idea, and consented 
to do that, so the application was written and signed by the applicant, and that is 
about all to it.” 

Part A of the application, which was filled out and witnessed by the agent 
Stevens, and signed by James Sullivan, and not by his mother, shows, in answer 
to the question: “Are you now insured in this or any other Company? If ves, 
give particulars”; that James Sullivan had one policy with the Metropolitan Life 
Insurance Company, issued in 1932, which was not the policy which was paid up. 
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The question: “Is the policy for which you are hereby applying intended to take 
the place of insurance carried with this or any other Company? If yes, give par- 
ticulars,” is answered, “No.” The question: “What amount have you paid in 
advance on account of the first premium?” is answered, “None.’’ But the appro- 
priate certificate, surrendering the policy, was signed, and the matured policy was 
taken away, with the application, by the company’s agent, with the clear under- 
standing on the part of Mrs. Sullivan, and, it may be assumed, on the part of the 
infant insured, that the transaction involved a conversion of the industrial policy 
into a new $1,000 policy, and the application of the proceeds of the industrial policy, 
its cash-surrender value, to the payment of premiums on the new policy. Why 
the agent indicated in the application that the policy applied for was not intended 
to take the place of insurance already carried, when he told Mrs. Sullivan “she 
could convert or change over to an ordinary Class A contract,” and after the other 
agent had “explained to Mrs. Sullivan what a benefit it would be and Mrs. Sullivan 
agreed it would be a good idea, and consented to do that,” would seem to be beyond 
explanation, While it is true that no cash was paid in advance on account of the 
first premium, the insured and his mother then parted with the insurance provided 
by the industrial policy, so that James was no longer insured thereby, with the 
undoubted understanding that the policy was surrendered for the cash value upon 
condition that it was to be converted and changed over into the new 
policy. It cannot be doubted that the agents had the power to 
agree that the cash-surrender value of the industrial policy should 
be applied to the payment of premiums on the new policy if the 
application should be accepted. It is a matter of common knowledge 
that it was to be converted and changed over into the new policy. It cannot be 
doubted that the agents had the power to agree that the cash-surrender value of 
policy if the application should be accepted. It is a matter of common knowledge 
that dividends and surrender values on life insurance policies are quite commonly 
so applied. The application should have shown the true facts, and the appellant 
would undoubtedly have credited the premiums against the amount due as surrender 
value of the old policy. The application and the surrendered industrial policy were 
sent to the company. The application was approved, and the policy prepared, 
dated November 14th, and returned to the local office, together with a check for 
the surrender value of the old policy. These apparently came into the hands of 
the agent Stevens, who had prepared the application. He had power and auth- 
ority to then and there deliver the policy. The remittance of the surrender value 
by check to be indorsed by the mother of the insured, and, possibly, by the insured 
(the facts do not clearly appear), was either in conformity to some accounting 
system of the appellant or because of the error of the agent in misstating the facts 
in the application. Any delay caused in cashing the check cannot therefore be 
attributed to the insured or the beneficiary. If the premium had been credited 
merely as a set-off on the appellant’s books, the policy would have been delivered 
while the insured was still in good health. The agents who solicited the insurance 
had power to accept payments in advance on account of premiums. Mrs. Sullivan 
and her son evidently intended the delivery of the industrial policy, indorsed for 
surrender, as a payment of the surrender value upon the premiums. The trial 
court must have so concluded. They were entitled to the money then. Any delay 
was merely for the convenience of the company in remitting. The application 
provides: “That the Company shall incur no liability under this application until 
it has been received, approved, and a policy issued and delivered and the full first 
premium stipulated in the policy has actually been paid to and accepted by the 
Company during the lifetime of the Applicant, in which case such policy shall be 
deemed to have taken effect as of the date of issue as recited on the first page 
thereof.” The policy should have been delivered in the lifetime of the applicant 
and while he was in good health, and, under the circumstances of this case, it must 
be considered to have been delivered when it reached the agent Stevens, who had 
power to deliver it. It was therefore delivered during the lifetime of the applicant. 

The appellant contends that an affirmative duty rests upon the insured and the 
beneficiary to voluntarily disclose to the company any change in the condition of 
health of the insured between the time of the application and the delivery of the 
policy. But, since it is concluded that the policy must be treated as having been 
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delivered before the beginning of the fatal illness of the insured, the question 
need not be considered. 
Judgment affirmed. 


PENNEBAKER et al. v. NORTH AMERICAN LIFE INS. CO. OF 
CHICAGO. No. 44253. 
Supreme Court of Iowa. March 8, 1938. 
278 Northwestern Reporter 198. 
1. PREMIUM PAYMENT. 

Evidence supported finding that premium payment was made within grace 
period, so as to have kept life policy in force. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. TENDER. 

Where insurer wrongfully refused to accept timely premium payment and 
wrote to insured that policy had lapsed for nonpayment of premium within 
period of grace, insurer excused tender of further payment and authorized suit 
on policy without beneficiary’s offering to make further payments up to time of 
death of insured. ‘ 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

3. NOTICE OF LAPSE. 

Where insured, who was banker and agent of insurer, accepted, without 
complaint, notice that policy was lapsed for failure to pay premium within 
period of grace and executed application for reinstatement, and tendered pay- 
ment of premium which was refunded and accepted by insured on the refusal 
of the application, the acceptance of the refund was a complete settlement and 
policy had no force, notwithstanding that original notice of lapse was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from District Court, Iowa County; H. D. Evans, Judge. 

This is an action in equity brought by the assignees of the beneficiary of a 
policy of life insurance issued by defendant. The defense was that there was 
no ambiguity or mistake in the policy, which was lapsed by reason of nonpay- 
ment of the quarterly premium falling due on February 8, 1932. It was further 
contended in behalf of the insurance company that the insured, recognizing 
that his policy had lapsed, made application for reinstatement, which was denied 
because insured failed to show insurability; that the insurer returned the 
premium which had been tendered by the insured, and that the latter, by accept- 
ing and cashing the check representing such refund, waived all further claims 
against defendant. The trial court refused to reform the policy, which was 
a part of the relief asked for by the plaintiffs, but made a finding that there 
had been no forfeiture and rendered a judgment against the defendant for the 
full amount of the policy, less unpaid premiums, with interest. 

Reversed. ; 

Clyde McFarlin, of Montezuma, and Thomas E. Rooney, of Chicago, IIl., 
for appellant. : 

Wallace & Claypool, of Williamsburg, for appeilees. 

Sacer, Justice. 

The policy upon which this action is based was issued on the 8th day of 
November, 1929, to one Boatman, a banker, and agent for the defendant insurer. 
It was a nonparticipating seven-year policy, with premiums payable quarterly 
cn November, February, May, and August 8, of each year. 

The insured died June 6, 1934. Insured was in the habit of making his 
premium payments on the last day of grace allowed by the terms of the policy, 
which in this regard was to the effect: “If any premium or portion thereof is 
not paid on or before the day it falls due, the policyholder is in default, but a 
grace of one month (not less than thirty days) will be granted for the payment 
m premiums after the first, during which time the insurance shall continue in 
orce,” 

_ It had been the custom of the insured to mail his payments to a branch 
cthee of the company at Des Moines, a custom which the defendant recognized 
and approved; and, according to its custom, any premiums that were mailed 
and postmarked within the grace period were regarded as being paid in due 
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time, whether or not they reached the office of the company within the grace 
period. It was stipulated between the parties that train schedules at the 
time involved were such that a letter mailed at Hartwick, the home of the 
insured, on the afternoon of one day would, in due course of the mail, be 
delivered at the office of the company on the following day. This is significant 
in view of the fact that the quarterly premium which the defendant claims 
lapsed the policy was due on February 8, 1932. If mailed and postmarked 
March 8, 1932, it would have come within the requirements of the policy as the 
insurer had theretofore construed them. It is the claim of the defendant that 
the premium was not mailed on that date and that no letter postmarked as of 
March 8, 1932, was received at the Des Moines office. 

This brings us to one of the controverted question before the court. Defend- 
ant argues that the nature of the policy upon which the suit is predicated was 
such that the burden was upon the plaintiffs to prove that it had been kept in 
force by the timely payment of premiums. The testimony of Mrs, Boatman, 
the beneficiary, and assignor of the plaintiffs, was, without qualification, that 
o1 her own personal knowledge she knew that her husband executed a check 
covering the payment due on February 8, 1932; that on March 8, 1932, she saw 
the check executed, placed in an envelope with sufficient postage thereon, 
properly addressed to defendant’s Des Moines office. She herself placed it in 
the mail, so that, according to the stipulated movements of the mail service, the 
letter would have reached Des Moines the next day. But the defendant says 
that no such letter was received until March 11, 1932, which was beyond the 
grace period; and that no envelope purporting to contain such check from the 
insured was received postmarked as of March 8, 1932. At this point there is 
some conflict in the testimony. Plaintiffs argue, by inference at least, that the 
insurer purposely destroyed the evidence by which it would have been made to 
appear that the envelope was postmarked on the 8th of March, 1932. 

[1] No good purpose would be served by discussing this question, nor by 
examining the various objections made to certain parts of the testimony of Mrs. 
Boatman. It is sufficient to say that on this branch of the case the court was 
warranted in finding, as it must have done, that the premium check was mailed 
in sufficient time to have kept the policy in force. 

What has been said disposes of defendant’s second proposition to the effect 
that plaintiffs were not entitled to recover because the policy had lapsed for 
nonpayment of the premium due on February 8, 1932. However, as a part of 
the argument upon this and included questions, plaintiffs assert that when the 
insurer wrote to Boatman that his policy had lapsed by reason of this failure, 
defendant gave to him and his beneficiary the right to treat the insurance 
contract as breached by the insurer, This, plaintiffs say, made the tender of 
future premiums unnecessary. In stating the same proposition in a different 
way, plaintiffs argue that, defendant having wrongfully lapsed the policy and 
notified Boatman that his policy was forfeited, this gave to the insured an 
election of remedies; that he could, if he chose, let the matter stand until his 
death, and that then his beneficiary could maintain an action for the full amount 
of the policy less unpaid premiums. 

These contentions present a question which has given to the courts of the 
several states much trouble. The decisions thereon are so numerous and in 
such conflict that an attempt to analyze or to reconcile them would be a task 
as impossible as it is unnecessary. 

Plaintiffs, in support of their contention in this regard, cite Schandelmeier 
v. Anderson, 194 Iowa 768, 190 N.W. 417; Rose v. Eggers, 148 Iowa 306, 127 
N.W. 196; St. George’s Society v. Sawyer, 204 Iowa 103, 214 N.W. 877; Black- 
man v. Carey, 192 Iowa 548, 185 N.W. 87; Van Werden v. Assurance Society, 
99 Iowa 621, 68 N.W. 892; McCormick vy. Basal, 46 Iowa 235. An examination 
ot these decisions discloses that they do not sustain the contentions made 
by defendant in a case of this character. 

[2] While there has been cited to us none of our own decisions directly 
upon the proposition, we are inclined to the view contended for by plaintiffs, 
and sustained by the trial court, that the insurer wrongfully refused to accept 
the payment which was found to be in time, thereby excusing the tender of 
further payments and authorizing suit to be brought as it was here without 
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offering to make further payments up to the time of the death of the insured. 
In its decree the trial court required the payment of premiums that had not been 
paid, with interest thereon, and in so doing its decree was right. 


Having thus far found no error in the action of the trial court, we are 
brought to a consideration of the most serious and difficult problem presented 
by this appeal. It is thus stated by defendant: “The acceptance and cashing 
ot the check sent by defendant to the insured on May 25, 1932, for the sum 
ot $26.77, was a settlement compromise, and a waiver of all rights by the insured 
under the policy sued on, and the beneficiary, having no vested interest therein, 
is therefore estopped to maintain this action.” 


Preliminary to a discussion of the main question it is to be remembered 
that Boatman, the insured, had been a banker for a number of years before this 
policy was issued. He was an agent of the defendant, and must be assumed 
to have had some familiarity with business of this kind. He was not im the 
position of the ordinary policyholder, who frequently acts upon the statements 
of insurance agents without question, and without the training, perhaps, to fully 
comprehend the nature of the insurance contract under which he binds himself 
to make certain payments. 

Defendant’s cashier testified: “When I received Mr. Boatman’s premium in 
the amount of $26.77 as shown on Exhibit 2, I did not issue him an official receipt 
because the days of grace had passed, but I did execute a temporary receipt 
and wrote him a letter that in as much as the days of grace had lapsed, it would 
be necessary for him to file an application for reinstatement, and mailed that 
letter to him on the same date that report is dated.” 

Mrs. Boatman, the beneficiary in the policy, says that she saw the letter 
from the defendant to her husband in which it was stated that his remittance 
had been received on March 11, 1932, and that the days of grace were upon 
March 8; that his policy had lapsed and it was inclosing reinstatement blank 
which he could fill out and return; and that a temporary receipt for the 
remittance was being sent. The letter further went on to state, according to 
her testimony, that the remittance was being held pending insured’s application 
for reinstatement, and that his money would be returned if his application for 
reinstatement was not accepted. We find no competent evidence in the record 
to the effect that the insured made any protest against this attitude of the 
insurer, and he promptly made application for reinstatement. In this applica- 
tion, he stipulated, among other things, as follows: “I hereby agree that the 
declarations and agreements herein contained shall be. relied upon by the 
Company as the basis of the reinstatement of the policy above mentioned, 
which policy by non-payment of the premium due on February 8, 1932, is not 
now in force, except as provided by the non-forfeiture conditions of the policy. 

Insured’s application having been rejected, defendant refunded to him the 
amount of his remittance, giving him a check dated May 25, 1932, which 
stipulated that it was “In full payment of account stated in voucher of corres- 
ponding number duplicate of which is rendered herewith. _This check was 
indorsed and cashed by Boatman, and nothing further was said or done about 
the matter until the claim was made on the policy after the death of Boatman, 
which occurred on June 6, 1934. . 

|3] Under these circumstances we think the trial court erred in holding 
that the policy was still in force; and in holding that the acceptance of the 
refund after the application for reinstatement had been rejected was not a 
complete settlement and disposal of the relations theretofore existing between 
insurer and insured. 

|4, 5] Mrs. Boatman, over objection, gave testimony to the effect that she 
had some talk with her husband with reference to the attitude of the company 
when he received the letter announcing his delinquency, but this was clearly 
incompetent, and we must assume that the trial court so regarded it. 

Strangely, none of our decisions seems to have passed directly upon the 
matter before us. It has, however, been inferentially dealt with in McDonald 
v. Equitable L. Assur. Soc., 185 Iowa 1008, at page 1029, 169 N.W. 352, 359. We 
said: “Thus far we have given no attention to the effect of the return of the 
money upon the rights of the parties. That the money was eventually returned 
was conceded, and, if McKee [the insured] was at that time of sound mind and 
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competent to transact business intelligently and understandingly, his act in 
accepting and receipting for it in satisfaction of his claims ake the policy 
would doubtless be a complete defense to this action; for, no matter how 
perfect his right to deny the forfeiture of his insurance, he had also the right 
10 compromise or settle and release his claims in consideration of a return of 
his payment.” 

In connection with the acceptance of the refund of the delinquent premium 
in the quoted case, there arose a fact question as to whether the insured was of 
sound mind and capable of transacting business when he cashed the check. 
There was the further fact question involving the power of a general agent. 
These were properly for the jury, and the court so held. The inference from 
the quoted portion of the opinion is that, had acceptance been made by one 
competent, as was Boatman, it would have been a complete settlement between 
the insured and the insurer. 

[6] See, also, Minnesota & Ontario Paper Co. v. Register & Tribune Co., 205 
Iowa, 1228, at page 1232, 219 N.W. 321, 323, where we said: “Under the rule in 
this state, it is established that, where there is a bona fide dispute between the 
parties regarding the amount due upon an unliquidated claim, and the debtor 
offers the creditor a check for a less amount than the creditor claims, condi- 
tioned that the acceptance of said check is to be in full satisfaction of the claim, 
and where the creditor accepts and cashes the check with knowledge that the 
debtor was tendering it in such full payment, it became an accord and satisfac- 
tion binding upon the parties. As sustaining the rule, see, also, Schultz v. 
Farmers’ Elevator Co., 174 Iowa 667, 156 N.W. 716; Ferguson v. Grand Lodge, 
174 Iowa 61, 156 N.W. 176, [supra]; Shahan v. Bayer Vehicle Co., 179 Iowa 923, 
162 N.W. 221.” 

See, also, Graf v. Employers’ Liability Assurance Corporation, 190 Iowa 445, 
180 N.W. 297; Van Werden v. Assurance Society, 99 Iowa 621, 68 N.W. 892; 
Mackprang v. National Casualty Co., 127 Neb. 877, 257 N.W. 248. 

Regarding the general principles announced in the foregoing decisions and 
weighing the entire record in the case, we are satisfied that the insured in his 
lifetime by his conduct had forfeited and surrendered his claims under the 
policy, and the trial court on this ground was in error. 

The cause is therefore reversed. 

Stiger, C. J., and Donegan, Hamilton, Kintzinger, and Miller, JJ., concur. 


PRUDENTIAL INS. CO. OF AMERICA v. GAINES. 
Court of Appeals of Kentucky. Jan. 14, 1938. 
112 Southwestern Reporter (2d) 666. 
1. ACCIDENTAL MEANS. 

Evidence whether death of insured who fell on icy platform was the result, 
directly and independently of all other causes, of bodily injuries effected solely 
through external, violent, and accidental means, so as to entitle beneficiary of life 
policy to double indemnity, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. DISEASE OR INJURY. , 

An insurer is liable under life policy providing for payment of double indem- 
nity for death which is the result, directly and independently of all other causes, 
of bodily injuries effected solely through external, violent, and accidental means, 
only where accident and not insured’s diseased condition is proximate cause of 
his death, and is not liable where death happens in consequence of disease or 
bodily infirmity and not in consequence of accident, or where death is due both 
to accident and disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Circuit Court, Garrard County. 

Action by Maybel C. Gaines against the Prudential Insurance Company of 
America to recover accidental death benefits provided in life policy. The defendant 
filed a counterclaim. From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded for new trial. 

R. W. Keenon and B. L. Kessinger, both of Lexington, and Louis L. Walker, 
of Lancaster, for appellant. 
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Robinson & Kauffman, of Lancaster, for appellee. 
Perry, Justice. 


The appellant company issued on January 6, 1923, to Edward C. Gaines, of 
Lancaster, Garrard county, Ky., a policy of life insurance that was in full force 
at the time of his death on January 30, 1936. 

By the terms of this policy, the company insured the life of Edward C. 

Gaines, subject to the provisions of the policy, and thereby agreed to pay to his 
wife, Maybel C. Gaines, named therein as beneficiary, the sum of $3,000, upon 
receipt of due proof of his death in any event, during the continuance of the 
olicy. 
r In addition to the life insurance thus provided under the regular policy, 
there was a rider attached thereto and made a part thereof, whereby the company 
further provided for the payment of an accidental death benefit to the beneficiary 
named in the policy “upon receipt of due proof that the death of the insured 
occurred during the continuance of said policy * * * as a result, directly and 
independently of all other causes, of bodily injuries, effected solely through external, 
violent and accidental means, provided, However that, no accidental death benefit 
shall be payable if the death of the insured resulted * * * directly or indirectly 
from bodily or mental infirmity or disease in any form.” 

It is disclosed by the record, and uncontradicted, that the insured, Edward C. 
Gaines, on the morning of January 25, 1936, while walking from his home to the 
Public Square or business section of Lancaster, slipped and heavily fell upon a 
sleety, ice covered platform upon which he at the time was going to the store 
of the Elliott Hardware Company. Insured was by the fall so severely injured 
that he lay unconscious where he fell until regaining consciousness, and, finding 
himself hurt and unable to walk, he called for assistance to help him get up. Sam 
Elliott and others in the store, hearing his call, went to his aid and with much 
difficulty got him up and carried him first into the Elliott store and from there 
to his home. Dr. Caywood was at once called there to administer to his injury 
and suffering and soon arrived at his home within about a half an hour after 
the insured’s fall, when he at once made an examination of his condition and 
injury after which he had him carried to his office where a further examination 
was made of him to ascertain the extent of his injuries; and also directed an 
X-ray picture there made of his injury, which showed that he had received a 
broken shoulder as the result of his fall. 

Dr. Caywood states that he had never previous to this occasion been the 
insured’s physician, nor had ever made, nor had opportunity to make, a previous 
examination of the insured to ascertain his condition or state of health, and did 
not know what it had been. Dr. Caywood was, however, his only attending 
physician during the brief period of his injury and suffering following his fall 
and ending with his death on January 30, 1936. 

A death certificate was thereupon filled out by Dr. Caywood, as insured’s 
attending physician, wherein he set out the fact of the insured’s death, its date, 
and also the direct and contributing cause thereof, 

A certified copy of the death certificate was sent the appellant, which was 
received by it as due proof of the insured’s death, when the appellee was, as the 
beneficiary named in the policy, paid the sum of $3,000, the amount called for by 
the terms of the said policy to be paid her in the event of the death of the 
insured from whatever cause. 

The company, however, refused to pay the double indemnity or additional 
or accidental death benefit of $3,000, claimed by appellee as due and owing her 
under the provisions of the rider attached to the policy, as set out supra, upon 
the ground that the insured’s death was, by the proof thereof it had received, 
shown not to have been the “result, directly and independently of all other causes, 
of bodily injuries, effected solely through external, violent and accidental means.” 

The appellee a few months later, because of the appellant’s refusal to pay 
her this accidental death benefit insurance, provided for by the rider to the policy, 
brought this action to recover the amount claimed owing her thereunder, by her 
petition setting out substantially the facts as hereinabove stated; that the policy 
and rider thereto were issued her husband, the insured, by appellant on January 
6, 1923, wherein she was named as his beneficiary: and that while the policy 
continued and was in full force and effect, the death of the insured, Edward C. 
Gaines occurred and was caused and brought about by an accidental fall, and 
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resulting bodily injury received on January 25, 1936, which was followed by his 
death on January 30, 1936. Also, she alleged that his death was the result, 
“directly and independently of all other causes, of bodily injuries, effected solely 
through external, violent and accidental means,” and that defendant was indebted 
to her under and by reason of the terms of this rider contract of insurance, the 
payment of premiums thereunder and the accidental death of the said Edward C. 
Gaines, in the further sum of $2,999, for which amount she prayed judgment, 
with interest from January 30, 1936, until paid. 

Appellant (defendant below) filed answer and counterclaim, whereby it joined 
issue by denying all the material allegations of the petition. By a second para- 
graph it set out a counterclaim for $119, credit owing it for overpayment made 
by it under mistake as to the age of the insured, induced by error in application. 
As to this, however, the parties agreed upon all allowance of the credit and the 
same is therefore eliminated as a question for our present consideration. 

Such being the one issue joined, plaintiff introduced her proof tending to 
show that the insured’s death was the result of his accidental fall and caused 
by severe bodily injury received in and resulting from that fall, independently 
of any other ¢ause. 

Dr. Caywood, who attended the insured in his last illness, testified that upon 
the occasion of Mr. Gaines’ fall, in which he received this severe injury, he was 
called to administer to him at his home, and arrived there about a half hour after 
the accident occurred; that when he then made an examination of him, he found 
that Mr. Gaines had suffered an injury to his right shoulder, which was very 
painful, and that he was also suffering at the time from a heart lesion; further, 
that he had had an X-ray picture made of his shoulder, injured by the fall, which 
showed that it was thereby broken. Dr. Caywood further stated that he had 
never been Mr. Gaines’ physician, had never examined him before this occasion, 
and that he did not know the previous condition of his heart nor of any other 
part or organ of his body, but that he could tell from his examination made of 
him at this time that the condition he then found was not the normal condition 
of his heart for the reason that had it been, Mr. Gaines could not have so actively 
attended to his insurance business as he knew he had before his fall. He states 
he found him suffering a great deal with his shoulder, that it was beginning to 
swell and was blue, and that the manipulations of it were painful and continued 
to be so up until his shortly following death on January 30. 

He was asked the hypothetical question: “If this injury described here was 
the direct and proximate cause of this man’s death; this accident, free from any 
other cause, produced his death?” to which question an objection was made by 
defendant and overruled, when the witness answered, “Yes sir.” 

Further, this question was asked him: “I am going to put the question in 
another form. IT will ask you whether or not in your opinion this man’s death 
was not produced solely and directly by this accident independent of all other 
causes of, hodily affection and condition?” (Objected to by counsel for defendant. 
sy the Court: “It would be competent to ask from his treatment of Mr, Gaines 
or his observation, whether Mr. Gaines’ death was caused directly from. this 
injury testified to and effected solely by it and independent of all other causes.”) 

To this question Dr. Caywood answered, “Yes sir, that is true.” 

Dr. Caywood was the only expert witness who testified for plaintiff and the 
only one who stated that in his judgment the injury he received as the result of 
his fall was the direct and sole cause of insured’s death. 

Such testimony, however, given by him was in direct conflict with and con- 
tradictory of the doctor’s statements earlier made in the death certificate filled 
out by him, as to what in his judgment, as the insured’s attending physician, was 
the cause of his death, wherein he stated that “the principal cause of death and 
related cause of importance was chronic myocarditis with auricular fibrillation, 
and that “the contributory cause of importance not related to principal cause was 
shock due to fracture of humerus. 1—25—36.” 

Appellee also introduced as witnesses in her behalf a number of the former 
friends and associates of her husband, the insured, whose testimony was to the 
effect that even had the insured been sick and treated for a condition of health 
diagnosed by Dr. Kinnaird as heart trouble in February or March, 1934, it was 
shown that he had recovered from such former condition by the activity and energy 
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with which he prosecuted his insurance business, driving alone in his car all over 
Garrard and adjoining counties to solicit business, and the energy and enthusiasm 
with which he played croquet with his friends; also, that these and other activities 
showed him to be, in their judgment, not suffering from any diseased or disabled 
condition, as was also indicated by his appearance. 

The appellant introduced in support of its contentions the expert witnesses, Drs. 
Kinnaird and Bradley. 

Dr. Kinnaird testified that along about March or April, 1934, he was called 
upon to treat Mr. Gaines, the insured, for a very serious condition of illness he 
then suffered; that he at that time examined him and diagnosed his symptoms as 
“coronary thrombosis followed by myocarditis,” and that in treating him for this 
illness, he put him to bed for a month’s rest; that he found his condition at that 
time such that he did not think he would ever be able to resume his insurance work 
or do anything but light office work, and that, because of such condition, he made 
out a written application for the insured to the appellant for total and permanent 
disability. Further, he testified that, in his judgment as an expert, the accidental 
fall of a man, resulting in a simple fracture of his shoulder, would not alone be 
sufficient to cause his death, nor would such an accidental fall or injury therefrom 
be sufficient to produce, within the short period of a half an hour, the heart con- 
dition of chronic myocarditis with auricular fibrillation, as found by Dr. Caywood, 
upon his examination of the insured. 


Dr. Bradley’s testimony, given in answer to hypothetical questions submitted 
on the data given of the case by Dr. Kinnaird, found upon his earlier examination 
made of the insured, corroborated Dr. Kinnaird’s testimony and was to the effect 
that the heart condition of myocarditis, found by Dr. Caywood upon his examina- 
tion of the insured just after receiving his fall, was but the continued condition 
earlier found and reported by Dr. Kinnaird upon his examination made of him 
more than a year previously and then by him diagnosed as myocarditis. He also 
testified, in answer to a further hypothetical question asked him, that a fall, such 
as insured had on January 25, 1936, resulting in the simple fracture of his shoulder, 


would not have been sufficient to have solely or in itself caused the death of the 
insured. 


[1] Without attempting to go into the evidence in detail, presenting the clash- 
ing views given in the conflicting testimony of these medical experts as to whether 
or not the fall of the insured and the injuries resulting therefrom were alone and 
in themselves sufficient to have caused the death of the insured, for which recovery 
is here sought as for an accidental death, it is enough to say that inasmuch as 
such was the positive character of a portion of the evidence given for appellee by 
Dr. Caywood, though conflicting with that of appellant’s experts, we do not incline 


to the view that the defendant was entitled to have a directed verdict given to find 
for it. 


It appears that upon the submission of this case upon this conflicting evidence 


and under the instructions of the court, the 
the sum asked of $2,881.87, with interest. 


While the appellant contends that the court's instructions were erroneous under 
which the jury was here permitted to find for the plaintiff as for accidental death 
and that the court erred in not giving the certain instructions A and B offered for it, 
we do not find this contention meritorious, in that we approve the instructions as 


given, wherein what we conceive to be the law of the case was clearly submitted 
to the jury. 


jury found a verdict for plaintiff in 


However, in connection with the objection of appellant to the judgment, we 
are led to conclude, in view of the contradictory condition in which we find the 
evidence given for appellee by her only expert witness, Dr. Caywood (upon which, 
therefore, her right to recover in this action must rest), that the verdict of the 
jury based thereon must be held to be flagrantly against the evidence. } 

More directly speaking as to this point, the question is, Was the testimony of 
appellee’s one expert witness, upon which the verdict for appellee must needs rest, 
sufficient to sustain it? His testimony given upon the trial was to the effect that 
insured’s death was caused by his accidental fall, as was also the heart condition 
of myocarditis found upon his examination of the insured within thirty minutes 
thereafter. Against this testimony, however, there is not only the answering 
contradictory testimony of the experts testifying for appellant, but, also, this 
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testimony of Dr. Caywood is contradicted and nullified by his own previous state- 
ments made in the death certificate, prepared and signed by him for appellee, 
wherein he recited that the principal cause of the death of the insured was “chronic 
myocarditis with auricular fibrillation,’ and that the contributory cause thereof 
was “shock due to fracture of humerus.” 

In this condition of the evidence, as it is shown by the record, it results that 
appellee is without any effective expert evidence in support of her claim that her 
husband’s death was caused solely by his fall and the resulting injuries therefrom, 
in that neither of these statements of Dr. Caywood can be taken as true until 
some explanation removes the contradiction existing between these two conflicting 
opinions as to the cause of insured’s death. 

The result of this situation is that we find ourselves constrained to hold that 
the judgment here awarded in favor of plaintiff must be held to be flagrantly 
against the evidence, where the evidence upon the only material issue presented in 
this case (as to whether or not the death of the insured, for which this double 
indemnity insurance is sought, was solely and directly caused by the injuries 
resulting from his accidental fall) is so contradictory and conflicting. 

[2] We take it that the following rule is well established in a case like this, 
where double indemnity is provided for by the terms of a policy similar to those 
here found: “It (insurance company) is not liable [under such special provisions] 
where the injury or death [of the insured] happened in consequence of the disease 
or bodily infirmity, [of the insured] and not of the accident, or where it is due 
both to the accident and the disease. But where the accident, and not the diseased 
condition, [of insured] is the proximate cause of the death, the company is 
liable.” Fidelity & Casualty Company v. Cooper, 137 Ky. 544, 126 S.W. 111, 113. 
Also, Provident Life & Accident Ins. Co. v. Watkins, 256 Ky. 645, 76 S.W.2d 889, 
there is cited with approval the case of Bohaker vy. Travelers’ Insurance Company, 
215 Mass. 32, 102 N.E. 342, 46 L.R.A.,N.S., 543, wherein the theory upon which 
recovery in such case is based, as well as the limitation thereon, is thus stated: 

“A sick man may be the subject of an accident, which but for his sickness 
would not have befallen him. One may meet his death by falling into imminent 
danger in a faint or in an attack of epilepsy. But such an event commonly has 
been held to be the result of accident rather than of disease.” 

In Manufacturers’ Accident Indemnity Company v. Dorgan, 58 F. 945, at page 
954, 7 C.C.A. 581, at page 590, 22 L.R.A. 620, it was said by Taft, J.: 

“Tf the deceased suffered death by drowning, no matter what was the cause 
of his falling into the water, whether disease or a slipping, the drowning, in such 
case, would be the proximate and sole cause of the disability or death, unless it 
appeared that death would have been the result, even had there been no water 
at hand to fall into. The disease would be but the condition; the drowning would 
be the moving, sole, and proximate cause.” 

[3] We are, therefore, of the opinion that the judgment here awarding 
recovery to the appellee must be reversed, upon the ground that the same is 
flagrantly against the evidence, in that it is not supported by any sufficient evi- 
dence, as Dr. Caywood’s contradictory testimony now stands unexplained and 
inharmonious. 


_ Judgment. reversed, cause remanded for a new trial, and proceedings con- 
sistent with this opinion. 


PRUDENTIAL INS. CO. OF AMERICA v. KEELING’S ADM’X. 
Court of Appeals of Kentucky. Jan. 18, 1938. 
112 Southwestern Reporter (2d) 994, 
3. BURDEN OF PROOF. 

In action by administratrix of insured on provision of life policy author- 
izing double indemnity when death resulted from bodily injuries sustained 
solely through external, violent and accidental means, administratrix had 
burden of proving that death was due solely to injuries sustained by accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Appeal from Circuit Court, McCracken County. 

Action by Bird Keeling’s Administratrix against the Prudential Insurance 
Company of America on a double indemnity provision of a life policy. Judg- 
ment for the plaintiff, and the defendant moves for an appeal. 
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Motion for appeal sustained, judgment reversed, and cause remanded for 
a new trial and proceedings in accordance with opinion. 

Wheeler & Shelbourne, of Paducah, for appellant. 

Robert L. Myre and H. G. Bryan, both of Paducah, for appellee. 

CrEAL, Commissioner. 


In 1922, the Prudential Insurance Company of America, hereinafter called 
the company, issued to Bird Keeling, a policy insuring his life in the sum of 
$330. The policy also provided for double indemnity in the event of the death 
of the insured as a result of bodily injuries sustained solely through external, 
violent, and accidental means. 


On December 30, 1933, the insured was shot by Freeman Clapp and died 
on the following day as a result of the gunshot wounds. On January 1, 1934, 
Nellie Keeling, the widow of insured, made proof which contained a certificate 
oi a physician setting forth the facts and cause of death of insured and wherein 
in reply to the question, “Was death due to accident?” the answer was, “No— 
murder.” 

On January 2, a check for the amount of the face of the policy with certain 
dividend accumulations was delivered to the widow of insured under a facility 
of payment clause contained in the policy. Thereafter Nellie Keeling, the 
widow of insured, was appointed and duly qualified as his administratrix and 
en May 1, 1936, instituted this action against the company seeking to recover 
the sum of $330 due under the double indemnity provision of the policy, 
alleging that the death of her decedent was due to accident through external, 
violent, and accidental means by being shot and killed by Freeman Clapp. 

The company made a general denial of the allegations of the petition and 
aftirmatively set up certain defenses which are unnecessary to enumerate and 
which were controverted by reply. Trial by jury resulted in a verdict and judg- 
ment for plaintiff in the amount sued for and the company has filed a copy of 
the judgment and record and entered a motion for appeal. 

Grounds relied on for reversal in substance are: (1) That the court erred 
i not sustaining appellant’s motion for a directed verdict in its favor; (2) 
in the admission of incompetent evidence over appellant’s objection; (3) that 
the verdict is flagrantly against and is not sustained by the evidence; and (4) 
that instructions given are erroneous. 

Briefly stated, the facts are that the mother of Bird Keeling owned a three- 
room house at Hardmoney, some miles out from the city of Paducah, one room 
of which she let to Freeman Clapp and his wife and she occupied the other two 
rooms as a residence. At the time of the difficulty resulting in the death of 
Bird Keeling, she was at his home and was confined to bed by illness. There 
is evidence that she or her daughters had requested Keeling to go to her home 
at Hardmoney and procure a feather bed for her. There is also evidence that 
Keeling and Freeman Clapp had been having some controversy over the matter 
of rent due; that the day prior to the shooting, Keeling had grabbed and searched 
Clapp in Paducah, and had made threats against him; that on the day of the 
difficulty both parties were again in Paducah and Keeling was making inquiries 
about Freeman Clapp. Upon hearing of this the latter asked permission to ride 
home with a neighbor, stating that he wanted to avoid any trouble. Shortly, 
aiter Clapp arrived at his home and by the time the neighbor who lived 200 or 
300 vards away had driven to his home and gotten out of his automobile, Keeling 
drove up to the home of his mother and was seen by this neighbor to go up on 
the porch and out of sight on the opposite side of the house and shortly there- 
after shots were heard and this neighbor and others immediately went to the 
scene where they found Keeling wounded and later took him to the hospital at 
Paducah where he died. There were no witnesses to the difficulty except the 
participants. 

Without going into detail, the evidence of Freeman Clapp is to the effect that 
when Keeling arrived into the room, approached in a threatening manner, and made 
a motion as if to draw a weapon; that he shot to defend himself from the attack. 

[1] Over the objections of appellant a number of witnesses were permitted to 
testify as to statements made by Keeling after he had been taken to the hospital in 
which he detailed how the difficulty occurred, his statements being to the effect that 
he went to his mother’s home to procure a feather bed not knowing that Freeman 
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Clapp was there, since he knew that he was in Paducah a short time before; that 
unexpectedly to him he was shot through a crack or hole in the door. Apart from 
this evidence and some evidence as to physical conditions in and around the home of 
Mrs. Keeling observed by witnesses, there is nothing to contradict the evidence of 
Freeman Clapp. Apparently, the statements of Bird Keeling concerning the difficulty 
as testified to by witnesses were admitted as a dying declaration and it is argued 
by counsel for the company that dying declarations are not competent or admissible 
in civil cases. The prevailing rule in this state is that dying declarations are not 
admissible in civil cases, exception being made, however, if a statement be a part of 
the res gestae or against interest. Bronn’s Adm’r v. Louisville, C. & L. R. Co., 7 
Ky.Law Rep. 96 Hansel v. Commonwealth, 260 Ky. 148, 84 S.W.2d 68; Reed v. 
Philpot’s Adm’r, 235 Ky. 429, 31 S.W.2d 709, 711. In the latter case the rule is 
stated thus: “As a general rule declarations of a deceased person, whose death is 
the subject-matter of the civil action, as to the facts or circumstances attending his 
fatal injury, are not admissible; but when the statement of fact is a part of the res 
gestae or, as here, is against interest, it is admissible as substantive evidence against 
those in privity with him.” 

[2, 3] It is therefore manifest that the court erred in admitting evidence con- 
cerning statements by Bird Keeling as to how the shooting o¢curred and, with this 
evidence omitted, little indeed would be left to meet the burden imposed upon the 
administratrix of proving that the death of her husband was due solely to injuries 
sustained by accidental means. Since the judgment must be reversed because of the 
admission of evidence above referred to, it will be unnecessary to consider other 
grounds challenging the weight or competency of the evidence. 


Instruction No. 1 given by the court and which it is claimed is erroneous is in 
substance and effect the same as an instruction which it was said should have been 
given in somewhat similar circumstances in the case of Campbell v. Fidelity & 
Casualty Company of New York, 109 Ky. 661, 60 S.W. 492, 498, 22 Ky.Law Rep. 
1295. No complaint is made of the other instruction. 

For the reasons indicated the motion for appeal is sustained, the judgment 
reversed, and the cause remanded for a new trial and proceedings in conformity 
with this opinion. 


TAPLIN v. WASHINGTON NAT. INS. CO. No. 16847. 
Court of Appeal of Louisiana. Orleans. Feb. 7, 1938. 
178 Southern Reporter 514. 
MISREPRESENTATION. 

Where evidence showed insured had suffered from heart disease for several 
years, necessitating hospitalization upon several occasions and that he died of 
“cardiac disease, chronic valvular,” negative replies of deceased to questions in 
application for industrial life policy relating to past illness constituted “willful” 
misrepresentation which vitiated policy. Act No. 160 of 1934. 

(For other cases, see Insurance, Dec. Dig. § 665{3].) 

Appeal from the First City Court of New Orleans, Section A; W. Alex. 
Bahns, Judge. 

Action upon an industrial life policy by Grace Taplin against the Washing- 
ton National Insurance Company which resisted claim on ground that policy 
was void because obtained by willful and fraudulent misrepresentation concern- 
ing health of insured. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Herman L. Midlo, of New Orleans, for appellant. 

Cabral & Graham, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit on a policy of industrial life insurance brought by a beneficiary, 
Grace Taplin, claiming $139, the face value of the policy. The claim is resisted 
upon the ground that the policy is void because obtained by willful and fraudulent 
misrepresentation concerning the health of the assured. 

There was judgment below in defendant’s favor dismissing suit, and she has 

appealed. 

The application, which is in evidence, contains the following interrogatories 
which were answe.ed by the deceased applicant in the negative: 

“Give below history of all illness and accidents during past five years, 
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(whether treated at home, doctor’s office, hospital, dispensary or institution of 
any kind).” : 

“Are you deaf, blind, ruptured or have you any physical defect or mental 
defect or infirmity of any kind? If yes, state details.” 

The assured, Tom Johnson, applied for life insurance on February 24, 1937, 
the policy was issued to him on March 8, 1937, and he died at his home on July 
4, 1937, about four months after the issuance of the policy. The cause of death 
as it appears in the death certificate issued by the attending physician was 
“cardiac disease, chronic valvular.” The contention of plaintiff's counsel is 
that, in order to void a policy of industrial life insurance upon the ground relied 
upon here, it is not sufficient to show that at the time the application was made 
the applicant was afflicted with a serious disease, but that defendant must go 
further and prove that the misrepresentation with respect to his health was will- 
ful and that in this case there is not sufficient evidence to indicate that the 
assured was aware of the fact that he was suffering from a serious disease at 
the time he gave negative replies to the questions in the application concerning 
his state of health. Much reliance is placed upon the case of Strudwick Funeral 
Home, Inc., v. National Life & Accident Insurance Company, Inc., 176 So. 891, 
decided by this court November 15, 1937. 

Act No. 160 of 1934 provides that a defense on the ground of fraud based 
upon willful false representations concerning the health of an applicant is sound. 
In discussing this act with particular reference to the word “willful” we held 
in the Strudwick Funeral Home Case that there must be evidence to show that 
the insured had knowledge of the serious character of his ailment, and that, 
consequently, an illiterate negro’s negative replies to interrogatories concerning 
past illness was not a willful misrepresentation though the insured knew that 
he had a throat ailment, believed by him to be trivial, and died shortly after 
obtaining the policy from cardiac failure. 

Turning to the record in this case, we find that Tom Johnson was admitted 
to the Charity Hospital on April 2, 1937, and was discharged a week later. The 
hospital record shows that he had “hypertensive heart disease with congestive 
failure”; that he had been “in and out (of the hospital) several times with con- 
gestive failure”; that “he first began having heart trouble about three years 
ago. Was treated here in hospital for dyspnea on exertion and edema of lower 
extremities. Since that time, he has had two attacks of failure. Present attack 
is about fourth.” 

Dr. N. J. Tessitore, who testified as an expert on behalf of the defendant, 
was shown the hospital records and, when asked whether the patient had 
suffered from his ailments a long time prior to his admission to the hospital, 
replied: “For a man to present the symptoms as he did and the findings as he 
had, there is no question that the condition existed over a long period of time 
and I will mention some of the salient features to show that, In the examina- 
tion, we notice that his blood pressure is 250 over 166; you will notice that there 
is marked engorgement in the neck veins with marked neck pulsations; you 
will notice that there is moist rales at the base of both lungs and you will notice 
that the heart is definitely enlarged. You will notice that the abdomen is 
enlarged; that the liver is palpable to the umbilicus and that there is fluid in 
the abdomen and that there is an edema of the scrotum and penis. You will 
also notice that there is marked pitting edema from the hips downward. So, 
with those findings alone, the man apparently was in bad shape at that time.” 

It is evident that this case differs materially from the Strudwick Funeral 
Home Case, and our conclusion is that there is sufficient showing to warrant a 
holding that the deceased was afflicted with a serious disease at the time he 
applied for the policy and that he was aware of his condition, consequently, his 
misrepresentation must be held to be willful. 5 

For the reasons assigned, the judgment appealed from is affirmed. 


Affirmed. 
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VILLEMARETTE v. SOVEREIGN CAMP, W. O. W. No. 5657. 
Court of Appeal of Louisiana. Second Circuit. Jan. 3, 1938. 
178 Southern Reporter 648. 
1, EYBWITNESS. 


An “eyewitness” within provision of fraternal benefit certificate precluding 
liability for double indemnity where death results from an accidental shooting 
unless there is an eyewitness thereto need not see the gun actually discharged, but 
comes within the provision when he witnesses circumstances immediately preceeding 
and leading to the discharge of firearm from which the conclusion may reasonably 
be drawn that they caused the accident. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

2. EYEWITNESS. 


A witness who was in same room with insured, saw him attempting to extract 
clogged shell from rifle, and, while walking away from the room, heard the shot, 
turned and again observed insured, was an “eyewitness” within fraternal benefit 
certificate excluding double indemnity for death resulting from an accidental shoot- 
ing, unless shooting was observed by an “eyewitness.” 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


. Appeal from Twelfth Judicial District Court, Parish of Avoyelles; C. R. 
Bordelon, Judge. 

Action by Martha Villemarette against the Sovereign Camp of the Woodmen 
of the World on a benefit certificate issued by the defendant, wherein the defendant 
denied liability on the double indemnity provision of the certificate. From a judg- 
ment for the plaintiff, the defendant appeals. 

Affirmed. 

Couvillon & Couvillon, of Marksville, for appellant. 

Lester L. Bordelon, of Marksville, for appellee. 

Hamirer, Judge. 

An insurance benefit certificate was issued by the defendant fraternal organiza- 
tion under date of October 22, 1928, the insured thereunder being Murphy Ville- 
marette, while the beneficiary was Anezia T. Villemarette. On July 18, 1929, there 
was a change in beneficiary, and Mrs. Martha Villemarette, the insured’s wife and 
the plaintiff in this suit, was designated as such. 

The regular death benefit under the certificate was $1,000. However, the double 
indemnity provision, contained therein, was to the effect that $2,000 would be paid 
to the named beneficiary in the event the death of insured resulted from an accident 
as defined in paragraph 1 of the certificate. This paragraph reads: “The double 
benefit for accidental death provided herein is payable only in lieu of all other bene- 
fits, upon approval by the association of proof of death that the death of the member 
occurred before attaining age sixty in consequence of personal, external, bodily 
injuries, producing total disability from the date of the accident, the death of the 
member, exclusive of all other causes, being caused solely and directly by external, 
violent and accidental means and within ninety days of the date of the accident, and 
not resulting, wholly or in part, directly or indirectly, from disease or bodily 
infirmity.” r ’ 

The insured died on the 23d day of June, 1936, by reason of the accidental dis- 
charge on that day of a 22-caliber rifle. When defendant refused to pay to the bene- 
ficiary both the ordinary death and the double indemnity benefits, she instituted this 
suit. In her petition she claims the regular benefit and an additional $1,000 as 
double indemnity for the accidental death. 

Defendant, in its answer, admits owing plaintiff the regular death benefit, but 
denies liability under the double indemnity claim. With reference to this denial, it 
urges as its sole defense that there was no eyewitness to the alleged accidental shoot- 
ing which caused the death of the assured, as provided for and required in the insur- 
ance agreement. The defense of suicide is not made and it is not disputed that the 
shooting was accidental. The provision relied on is found in paragraph 10 of sec- 
tion 57 of the constitution, laws, and by-laws of defendant, which is declared to be a 
part of the contract, and reads as follows: “The association shall not be liable for 
the payment of double indemnity under any beneficiary certificate providing for 
double indemnity in case of the death of the member by accident, where it is claimed 
that death resulted from accidental drowning, cutting, poisoning, hanging, inhalation 
of gas, discharge of firearms or shooting, unless the fact that such drowning, cutting, 
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poisoning, hanging, inhalation of gas, discharge of firearms or shooting was acci- 
dental shall be established by the testimony of at least one person other than the 
member, who was an eyewitness to such drowning, cutting, poisoning, hanging, 
inhalation of gas, discharge of firearms or shooting.” 


A trial of the merits of the case resulted in a judgment in plaintiff's favor and 
against the defendant “in the full sum of $2000.00, $1000.00 of which represents the 
face value of the policy of Murphy Villemarette, deceased, and an additional $1000.00 
representing the double indemnity as a result of the death of the said Murphy Ville- 
marette from violent and accidental means, together with five per cent per annum 
interest from judicial demand until paid and for all costs of this suit.” Defendant 
appealed from this judgment. 


Assuming, arguendo, and for that purpose only, that the above-quoted provision 
of defendant’s constitution, laws, and by-laws is valid, legal, and effective, and bind- 
ing on plaintiff, we are called on to determine in the instant case the one question of 
whether or not there was an eyewitness to the discharge of the firearm that caused 
insured’s death, within the meaning of said provision, whose testimony could 
establish that the shooting was accidental. 


Our appreciation of the pertinent facts of the case, as disclosed by the record, 
is as follows: Plaintiff and the insured had been married since June 11, 1929. At 
the time of the latter’s death, and for about four years prior thereto, they lived in a 
building, which was a combination filling station and dwelling house, situated at the 
intersection of the Bunkie-Marksville and Hessmer-Mansura highways in Avoyelles 
parish, La. The filling station occupied the front portion of the building. Adjoin- 
ing it on the rear was a room used as a repair shop, and behind and next to that 
room were the kitchen and bedroom. Doors opened from the kitchen into the back 
yard, the repair room, and the bedroom, and there was also a door opening from 
the repair room into the filling station. 


On the morning of June 23, 1936, the day of the accident in question, insured 
and his wife attended the wedding of the latter’s brother which was held in Moreau- 
ville, La. After the ceremony was performed, they participated in certain wedding 
festivities, which included a breakfast. At approximately 9:30 of that morning, 
they left Moreauville and returned to their home. Shortly after their arrival the 
insured changed from his good clothes to those usually worn by him while work- 
ing. His wife also made a change of clothing, and then proceeded to open some 
doors and windows of the building. When she opened the kitchen door her ducks 
were on the steps. She obtained some corn and fed them, and upon her return 
to the room her husband said, “suppose we have duck for dinner.” She told him 
that it was late, but nevertheless he took his 22-caliber rifle, opened the screen door 
leading to the back yard, and shot at a duck. This shot was not effective. He then 
came into the kitchen, extracted the shell from the rifle and inserted another. The 
new shell became clogged and he tapped the rifle and said, “the bullet is clogged.” 
The wife told him that it was late, and suggested that he get ready to repair the car 


that he had for Mr. Adonis Ducote and that in the meantime she would proceed 
to open up the station. 


\s she left the kitchen, she noticed that her husband was tapping the rifle on the 
floor. She went into the repair room, opened the door leading from that room into 
the station, and stepped into or through the passageway. At this time, while she was 
six or seven yards from the kitchen with her back toward it, she heard the discharge 
of the rifle. Immediately, upon hearing this, she turned and faced the kitchen. 

A conflict is presented by the testimony in the record with reference to whether 
or not the wife could see her husband when she turned after hearing the explosion 
of the cartridge. It is our belief that she could, just as she so testified. The door 
between the kitchen and repair room and that between the filling station and repair 
room were open. The wife was standing in or just in front of the filling station 
doorway at the time, while the husband fell with his head in the kitchen doorway. 
The trial judge’s finding on this question of fact, as revealed by his well-prepared, 
written opinion, is in accord with our conclusion. He said: ‘The court visited the 
place in company of the attorneys representing both sides, together with the plain- 
tif and a deputy sheriff, and it is satisfied that from the position she occupied at 
the time the shot was fired she could plainly see him from where he stood, to-wit: 
practically in the door of the kitchen, and she was standing at the front door of the 
service department blocking the door just as she had opened it. In other words, 
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there was absolutely nothing to obstruct her view of the position he occupied at the 
time the fatal shot was fired.” 


On reaching the insured after the shooting, the wife inquired, “how did this 
happen?” After several moments had elapsed, he said: “I’m shot, Gippy.” She then 
called for assistance. 

All of the facts which we have herein found, and have recited above, were testi- 
fied to by plaintiff during the trial of the case. 

Interpretations have been placed on insurance clauses similar to the one involved 
herein by many of the appellate courts of the United States, as is to be seen from 
the annotations in 62 A.L.R. p. 42, and from 14 R.C.L. § 441, and supplements. A 
case cited among those authorities is from the Court of Appeal, First Circuit of this 
state, entitled Wild v. Sovereign Camp, W. O. W., and the opinion therein, written 
hy Judge Le Blanc, is reported in 149 So. 906, 908. That case presented a question 
of whether or not one Breaux was an eyewitness to the shooting of the insured. The 
court’s answer was in the affirmative, and this was based on the following facts: 
“He was immediately at the scene of the accident at the very moment that it hap- 
pened. He had been talking to the deceased and had seen him handling and clean- 
ing the rifle just at the time. He turned around to attend to some of his duties and 
heard the discharge of the rifle. He then turned around again and saw the deceased 
lying on the floor, about ten feet from him, shot in the temple with a .22 caliber ball.” 

The opinion in the Wild Case, supra, quoted approvingly from 5 R.C.L,, 
Permanent Supplement, p. 3799, § 441, as follows: “The provision as to proof by 
an eye-witness does not require that the witness must have seen the actual dis- 
charge of the firearm. It comprehends the presence of the witness at or near 
the scene, and his direct observation of such facts and circumstances connected 
with the immediate transaction, as of themselves, and without any aid from the 
presumption or inference arising from love of life or the instincts of self-preser- 
vation, indicate that the killing was accidental.” 

In the case of Lewis v. Brotherhood Accident Company, 194 Mass. 1, 79 N.E. 
802, 805, 17 L.R.A., N.S., 714, it was said that: “Enough must be testified to by 
eyewitnesses to show the operating cause of the injury, or at least to show that at 
the time of the injury there was an operating cause to which the accident may 
fairly be attributed, and to indicate in a general way the nature of that cause 
and the manner of its working.” 

Illustrations, with reference to the doctrine just announced, were given as 
follows: “Suppose a person standing upon the shore sees not far out a boat 
sailing peacefully along in a mild breeze, with a competent and careful man at 
the helm. The boat is so large and steady that it is not likely to be capsized by 
any movement the man would make, nor by the wind as then blowing. In no 
sense can the boat be said to be in then present peril from any cause. Suppose 
the observer leaves the shore and returns in an hour, and then sees the upturned 
boat near where he first saw it. During his absence an accident has happened 
resulting in the upsetting of the boat. Can it be said that he has seen the cir- 
cumstances of the accident within any fair interpretation of the language? He 
has seen no cause in operation to which the accident may be fairly attributed. 
But suppose that when he first sees the boat, or while he is looking at it, a squall 
suddenly looms up in the distance and rapidly approaches the boat. He sees it 
strike the boat, putting her in evident peril. Wanting to get a better look he 
runs to a house for a spy glass, is gone only a few minutes, and when he 
returns sees only a capsized boat. Such a man is an eyewitness of the accident, 
although he did not actually see the boat capsize. He saw the boat in peril from 
a then impending cause. He saw the cause at work and he saw what was the 
natural effect of such a cause. That is far enough; and in such a case the 
cause of the accident must be held to have been established by an eyewitness 
within the meaning of the policy.” 

[1] The views expressed in the afore cited cases are in accord with ours. 
For one to be an eyewitness to a shooting, within the meaning of the above- 
quoted policy provision, it is not necessary that he see the pull of the gun’s 
trigger, the flash of the discharge, and the course of the bullet on its mission of 
devastation, It is sufficient that he witness facts, circumstances, and happenings 
immediately. preceding and leading to the discharge of the firearm, from which 
the conclusion may reasonably and fairly be drawn that they caused the accident. 
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Let us suppose that two railroad locomotives approached each other on a 
single track at a fast rate of speed and collided. A man watched the travel and 
approach of both until a moment before the impact, and then heard the noise 
resulting from their running together. He did not see the occurrence of the 
actual collision because of a large building which intervened between him and 
the point of contact and served to obstruct his view. The engineer of one of 
the locomotives was killed. Although the collision itself was not observable to 
the witness, he saw an operating cause and circumstances to which the accident 
and resultant death could fairly be attributed. In so far as a policy provision 
similar to the one here involved is concerned, in our opinion, that person could 
be considered an eyewitness to the accident and death. 

[2] Considering the facts in the instant case in the light of the above- 
discussed jurisprudence and illustrations, we hold that plaintiff was an eyewit- 
ness to the accidental shooting of the insured, within the meaning and intend- 
ment of the insurance provision in question, and that recovery should be hers 
with reference to double indemnity benefits under the certificate. Although she 
did not witness the final happening in the chain of events that constituted the 
operating cause of the accident, she saw and testified to circumstances and facts 
from which it can reasonably be concluded that the accident happened. 

We see no error in the judgment of the trial court and it is affirmed, with 


costs. 


HARRIS v. UNITY INDUSTRIAL LIFE INS. CO. No. 5430. 
Court of Appeal of Louisiana. Second Circuit. April 1, 1937. 
Rehearing Granted June 1, 1937. 
On Rehearing Dec. 3, 1937. 
Writ of Certiorari and Review Denied Jan. 10, 1938. 
178 Southern Reporter 697. 
3. RELEASE. 

A purported written release of insurer's liability under life policy signed on 
behalf of insured by her daughter was no defense to beneficiary’s suit on policy, 
in absence of proof of authority of daughter to sign insured’s name to release. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

4, FRAUD. 

Where insured, who was an ignorant negro woman, was totally blind at time 
of execution of release of insurer’s liability under life policy and was then entitled 
to $150 and a paid-up policy for $150, a statement in release that insured was paid 
only $72 established that transaction was fraudulent and precluded insurer from 
setting up release as defense to suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

5. RELEASE. 

The facility of payment clause in life policy had no bearing on rights of parties 
in suit on policy, where insurer did not contend that it had paid money to any one 
other than insured in obtaining written release. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Tenth Judicial District Court, Parish of Natchitoches; J. W. 
Jones, Jr., Judge. 

Suit by Madie Harris against the Unity Industrial Life Insurance Company to 
recover on a life policy. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Rusca & Cunningham, of Natchitoches, Norman & Bethea, Normann & 
McMahon and Harold M. Rouchell, all of New Orleans, for appellant. 

Arthur C. Watson, of Natchitoches, for appellee. 

Hamiter, Judge. 

A policy of insurance in the principal amount of $300 was written by defendant 
on the life of one Harriet Harris. It was dated November 21, 1927, and Madie 
Harris, plaintiff herein, was the designated beneficiary. 

Insured died on December 15, 1934. Subsequently, this suit was instituted 
with the view and purpose of recovering the above-named principal amount, 
together with certain alleged premium overpayments, and also interest and attor- 
ney’s fees. 
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Defendant filed an exception of no cause or right of action and a plea of res 
judicata. These were overruled. It then answered. 


The case was tried on its merits and there was judgment in plaintiff’s favor 
for $300, together with 6 per cent. interest thereon from judicial demand until 
paid. The demands of plaintiff for attorney’s fees and for the return of premiums 
were rejected. Defendant appealed from the judgment. Plaintiff neither appealed 
nor tendered answer to the appeal prosecuted by defendant. 


The several pleadings filed by defendant and the brief of its counsel disclose 
that resistance of plaintiff’s demands is founded on the following contentions : 

(1) That under date of October 9, 1933, the insured accepted and received 
from defendant the sum of $72.96 in full settlement of its liability under the 
contract declared upon, and executed a written release therefor. 


(2) That the age of the insured was misstated at the time of the issuance of 
the policy, and that such misstatement was made for the purpose of defrauding 
the insurer. 


The alleged written release relied on, and above referred to, is found on the 
back of the policy contract and reads as follows: 

“Natchitoches, La. 
“Oct. 9, 1933. 

“Received from the Unity Ind. Life Ins. Co. the sum of Seventy Two Dollars 
and Ninety Six Cents representing the refund of premium on this policy No. C4863 
and I hereby release the said company from all liability that might arise under this 
policy in event of my death. 

“Signed: Harriett Harrison 
“Harriett Harris 
“By Elma Jones 
“Daughter of Insured 
“Witness: W. H. King 
“Witness: E. B. Joseph” 

The name “Harriett Harrison” was evidently written first because the policy 
so described the insured; however, her correct name was Harriet Harris, as is 
revealed by an admission contained in the record. It is then to be noticed that the 
instrument was assertedly signed by one Elma Jones for and on behalf of her 
mother, the insured. But the evidence in the record does not show that the said 
Elma Jones was authorized to sign for her mother or that she actually executed 
the release in question. In this connection, it is well to observe that insured’s 
said daughter and also W. H. King, a witness to the release instrument, testified 
during the trial of the case as defense witnesses, but neither was questioned regard- 
ing the effecting of the alleged settlement and the execution of the release. We 
niust therefore hold that this defense has not been substantiated by the record, and, 
accordingly, it cannot prevail. 

Our attention is directed by defense counsel to the case of Coats v. Guaranty 
Bank & Trust Co. et al., 174 La. 503, 141 So. 41, 43 wherein the Supreme Court 
said: “Also, where a person’s name is signed for him at his direction and in his 
presence by another, the signature becomes his own, and is sufficient to give the 
same validity to an instrument as though written by the person himself.” Obvi- 
ously, this doctrine is not applicable to the case at bar because of the absence of 
the proof to which we have above alluded. 

The defense of misstatement of age must also fail. The record contains no 
proof whatsoever to sustain it. 

The judgment is correct, and it is therefore affirmed. 

On Rehearing. 

Drew, Judge. 

This case is before us on rehearing. Our former opinion herein was rendered 
April 1, 1937. 

The case involves the right of a beneficiary to recover on a life insurance 
policy. 

The defense urged is that the insured, for a consideration, released the insurer 
and authorized the cancellation of the policy during her lifetime. The face value 
of the policy was $300, and contained the following disability clause: 

“If, while this Policy is in full force and effect and while there is no default 
or premiums beyond the four weeks’ grace period, the insured shall lose by sever- 
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ance both hands or both feet, or one hand and one foot, or lose permanently the 
sight of both eyes, total and permanent disability will be deemed to exist, and 
one-half of the amount of insurance then payable in the event of death shall be 
paid immediately upon receipt by the Company of due proof of such loss and 
surrender of this Policy. Thereafter no further premiums will be required and the 
Company will issue a free or paid-up Policy providing for payment at the death 
of the insured, of such benefit as would have been payable under the original Policy, 
less the amount of the claim already paid.” 


During the life of the insured, and while the policy was in full force and 
effect, she lost, permanently, the sight of both eyes. Under the above-quoted pro- 
vision, she was then entitled to be paid $150, leaving $150 paid-up insurance. So 
far as the record discloses, the insured died without being paid anything under 
the policy, and the beneficiary instituted this suit for the face value of the policy. 

The lower court awarded judgment as prayed for, and, in our former opinion, 
we affirmed the judgment. 


The principal defense urged is a purported written release, which is written 
in ink on the back of the policy, and is as follows: 

“Natchitoches La 
“Oct 9, 1933 

“Received from the Unity Ind Life Ins. Co the sum of Seventy Two Dollars 
and ninety Six Cents representing the refund of premium on this policy No. C 4863 
and I hereby release the said Company from all liability that might arise under this 
policy in event of my death. 

“{Signed] Harriett Harrison 
“Harriett Harris 
“Elma Jones 
“Daughter of Insured. 
“Witness W. H. King 
“Witness E. B. Joseph” 

In our former opinion we held: 

“The name ‘Harriett Harrison’ was evidently written first because the policy 
so described the insured; however, her correct name was Harriet Harris, as is 
revealed by an admission contained in the record. It is then to be noticed that the 
instrument was assertedly signed by one Elma Jones for and on behalf of her 
mother, the insured. But the evidence in the record does not show that the said 
Elma Jones was authorized to sign for her mother or that she actually executed 
the release in question. In this connection, it is well to observe that insured’s said 
daughter and also W. H. King, a witness to the release instrument, testified during 
the trial of the case as defense witnesses, but neither was questioned regarding the 
effecting of the alleged settlement and the execution of the release. We must 
therefore hold that this defense has not been substantiated by the record, and, 
accordingly, it cannot prevail. 

“Our attention is directed by defense counsel to the case of Coats v. Guaranty 
Bank & Trust Co. et al., 174 La. 503, 141 So. 41, 43, wherein the Supreme Court 
said: ‘Also, where a person’s name is signed for him at his direction and in his 
presence by another, the signature becomes his own, and is sufficient to give the 
same validity to an instrument as though written by the person himself.’ Obvi- 
ously, this doctrine is not applicable to the case at bar because of the absence of 
the proof to which we have alluded.” 

[1] Defendants seriously urge that the above finding was erroneous and contend 
that no proof was necessary, for the reason that the release was judicially admitted 
by plaintiff, and that, when plaintiff offered the policy in evidence without any 
reservation, she also offered the release written on the back of the policy and 
was thereafter relegated to the position of proving that same was secured fraudu- 
lently, which she did not attempt to do. That part of plaintiff’s petition upon 
which defendants rely for its judicial admission reads as follows: 7 

“Petitioner is informed that the said Insurance Company secured the signa- 
ture of Harriett Harris to some form of release under the policy, probably for 
some nominal consideration. Petitioner specially avers, however, that if the Com- 
pany did secure some sort of release from Harriett Harris, that it did so through 
fraud and because Harriett Harris was ignorant of her rights under the policy. 

“That petitioner is informed that the Company secured this purported release 
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during October, 1933, after Harriett Harris became blind and did not know what 
she was doing.” 


It is noted that there is no positive allegation as to a release. Plaintiff alleged 
she had been “informed” and further “if” the defendant did secure a release. 
It is not a positive allegation of fact and is not a judicial admission binding on 
plaintiff. 

{2] Plaintiff offered in evidence, without any reservation, the policy sued on, 
admitting that in doing so she offered the written release on the back of the 
policy, she certainly. offered nothing more than was contained in the written 
release; and, if the release, as written and signed, was not in itself sufficient to 
bar recovery here, it can have no effect upon plaintiff's case. 

[3] We reaffirm our finding in our former opinion, that without proof of 
authority of deceased’s daughter to sign the deceased’s name to the release, that 
it has no binding effect. 

14] However, if we should assume that the release was executed with 
authority, then the document itself is sufficient proof of fraud. The insured, at 
the time the release was executed, was absolutely entitled to be paid $150, and 
to be given a paid-up insurance policy for $150. There was no ground for com- 
promise. 

It is admitted that at the time she became totally blind her policy was in full 
force and effect. She was an ignorant negro woman, totally blind. The defend- 
ants contend they paid her $72 and canceled the policy. The transaction, on its 
face, reeks with fraud. There is, however, no testimony that the insured received 
any amount of money from defendants. 

[5] The “facility of payment” clause in the policy has no place here, for the 
reason defendants do not contend they paid to any one other than the insured 
any money on this policy, and rely strictly upon the written release. 

We are of the opinion our former judgment was correct, and it is now 
reinstated and made the judgment of this court; costs to be paid by defendants. 





Supreme Judicial Court of Maine. Feb. 16, 1939. 
197 Atlantic Reporter 309. 
1. INTENT. 

In action on group policy providing that layoffs of up to- 2 months should 
not be considered termination of employment so as to end insurance, whether 
employee who died within 2 months after he ceased work had been laid off, 
discharged, or was on a leave of absence, was a question of fact depending on 
employer’s intention as evidenced by all of its servant’s acts and declarations. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

2. EMPLOY MENT. 

Evidence held sufficient to sustain finding that employee was on a leave of 
absence or laid off when he died within 2 months after cessation of his employ- 
ment, so as to authorize recovery on group policy, providing that layoff or leave 
of absence of 2 months or less should not be considered a termination of employ- 
ment. x 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

5. EMPLOYMENT. 

“Termination of employment” as used in group policy providing that insur- 
ance ceased on termination of employment, but authorizing employee, on applica- 
tion within 31 days thereafter, to receive other insurance without evidence of 
insurability, which had been issued on application of employee who paid part of 
premiums, meant a termination of which employee had knowledge or notice. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Exceptions from Superior Court, Androscoggin County. 

Action of assumpsit by Ethel M. Leavens, beneficiary against the Metro- 
politan Life Insurance Company on a group policy issued by the defendant. On 
exceptions to the report of referees to whom the case had been referred with 
right of exceptions as to questions of law reserved. 

Exceptions overruled. 


Argued before Dunn, C. J., and Sturgis, Barnes, Thaxter, and Hudson, JJ. 
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John G. Marshall, of Auburn, for plaintiff. 
Skelton & Mahon, of Lewiston, for defendant. 
SturGis, Justice. 


This is an action of assumpsit brought by the widow of Irving D. Leavens 
as beneficiary named in a certificate held by the deceased under a group policy 
of insurance No. 6371G issued on April 6, 1932 to his employer, the Burnham & 
Morrill Company of Portland, by the Metropolitan Life Insurance Company. 
The case, having been referred under Rule of Court with right of exceptions 
as to questions of law reserved, comes forward on exceptions to the acceptance 
cf the report in the superior court. 

Under the terms of the group policy and the certificate issued thereunder, 
the employee was insured for $2500, payable to the beneficiary of record upon 
receipt of due notice and proof in writing of the death of the assured while 
insured and surrender of the certificate. And it was expressly provided that: 

“In case of the termination of the employment of the Employee for any 
reason whatsoever, all of his said insurance shall immediately cease, but the 
Employee shall be entitled to have issued to him by the Company, without 
evidence of insurability, and upon application made to the Company within 
thirty-one days after such termination, and upon payment of the premium 
applicable to the class of risk to which he belongs and to the form and amount 
of the policy at his then-attained age (nearest birthday), a policy of Life 
Insurance in any one of the forms customarily issued by the Company, except 
Term Insurance, in an amount not exceeding the amount of his protection under 
the said Group Policy at the time of such termination.” 

The group policy contained the following additional clause: 

“Lay-off or leave of absence of two (2) months or less shall not be con- 
sidered, and retirement on pension shall not be considered, a termination of 
employment within the meaning of this Policy unless notification to the con- 
trary shall have been given by the Employer to the Company within thirty-one 
(31) days after the date when such lay-off, leave of absence or retirement shall 
have commenced.” 

The insurance became effective as to the employee only upon his written 
application and he was given the right to change the beneficiary named therein 
at will. Although the employer paid and was responsible for the premiums, all 
insured employees were required to make weekly contributions thereto which 
were withheld from their weekly wages or charged to their accounts. 

The transcript of the evidence discloses that on February 12, 1936, the 
decedent, Leavens, who had been for several years employed by Burnham & 
Morrill Company as an electrician, injured a finger of his right hand and went 
home for the rest of the day. He reported at the factory the following morning, 
however, and continued to work regularly until February 17, 1936. On that day, 
Leavens’ immediate superior, finding him not at work and apparently somewhat 
under the influence of liquor, advised him to go home, and he left the shop. That 
afternoon, his wife came to the plant and was informed and reported to her 
husband that he was not discharged but when he felt better and was able could 
come back. There is evidence that his injured finger inconvenienced the 
employee at least until February 24, 1936, but he was at no time fully incapacitated 
oe He did not come back, however, and on March 20, 1936, following, 
aed, 

On February 29, 1936, the office force of the Burnham & Morrill Company 
struck the employ ee’s name off the pay roll. The clerk in charge of that record 
inquired of the master mechanic concerning Leavens’ absence from his work, 
received the reply, “Well, as far I am concerned, he is all through” and upon 
inquiry was directed by the superintendent to cancel the employee’s insurance. 
This information being communicated to the clerk in charge, Levens’ insurance 
card was transferred to the inactive file and notice sent to the agent of the 
insurer that he was discharged as of that date. This notice, however, bore date 
of March 10, 1936, and presumably was neither made nor sent until that time. 
and by stipulation made at the trial it was agreed that it reached the insurer 
on March 13, 1936. As to when it was acted upon at the home office and 
insurance upon the decedent’s life actually canceled does not appear. We only 
learn from the record that the premium for the year ending April 6, 1936, includ- 
ing the pro rata charge for this employee’s coverage, had been already paid in 
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advance, and at some unknown time the employer received a pro rata credit 
for the purported cancellation as of February 29, 1936. It does definitely appear 
that neither the employee nor anyone in his behalf was ever notified that he 
had been discharged or that his insurance under the group policy had been 
canceled. 


Some of the facts incident to this purported termination of the decedent's 
employment are significant. It had been and continued the invariable practice of 
the employer to notify all employees when they were discharged and they were 
usually allowed at least a week’s pay thereafter. This the responsible officers 
and clerk’s admit was the only case known where a discharge was attempted 
without the employee being informed and knowing of it. Again, the decedent’s work 
was distributed among other employees already on the pay roll and no one was hired 
to fill his place. It also appears by direct admission that the superintendent of the 
factory who had actual charge of this man’s employment, when as he says he simply 
took the decedent’s name from the pay roll, intended and expected to reinstate him 
—s came back, at least on assurances that he would not “drink any more on 
the job. 

It is stipulated and not in controversy that the plaintiff in this action is the 
widow of the decedent employee and the beneficiary named in his certificate, 
notice and proof of his death were duly made, and the group policy was in full 
force and effect when he died. The only question in issue is whether the employ- 
ment of the decedent was terminated and his insurance discontinued at the 
time of his death. 

Upon the facts which have been recited and others in accord therewith 
found in the evidence, the referees reported: 

“That at the time of the decease of the insured, Irving D. Leavens, he 
was within the meaning of the terms of the policy, an employee of Burnham & 
Morrill Company and was entitled to the benefits of the insurance contract, and 
upon his death as stipulated by the parties, the amount payable to his beneficiary 
was $2500, with interest from the date of the writ, April 22, 1936, to the date of 
final judgment, together with costs of court to be taxed by the Clerk.” 

We are of opinion that the finding was fully warranted and objections filed 
thereto show no reversible error. 

[1-3] The record leaves no doubt that on February 17, 1936, the deceased 
employee was expressly given a temporary leave of absence and, accepting his 
wife’s statement as true, through her was given permission to stay home until 
he felt better. No claim was ever made that he was notified directly or 
indirectly that this leave of absence was terminated. The striking of his name 
from the pay roll on February 29, 1936, with all attendant facts and circumstances, 
is susceptible of the inference that it was in fact intended as a layoff rather than 
a final termination of his employment. Contrary to the contention of counsel 
for the insurer, there is in this case a very definite question of whether the 
emplovee at the time of his death was on a leave of absence, laid off, or dis- 
charged, That is a question of fact depending upon the intention of the employer 
as evidenced by all of its servants’ acts and declarations. Zeigler v. Equitable 
Life Assur. Soc., 219 Iowa 872, 259 N.W. 769; Szczygielski v. Travelers’ Ins. Co., 
114 Pa.Super. 352, 174 A. 662; Ozanich v. Metropolitan Life Ins. Co., 119 Pa. 
Super. 52, 180 A. 67, 576; Cogsdill v. Metroplitan Life Ins. Co., 158 S.C. 
371, 155 S. E. 747. It cannot be held that a finding by the referees in this 
case that the employee was on leave of absence, or laid off, and not discharged 
when he died, was entirely unsupported by the evidence. If their report can be 
construed as embodying that finding it is not open to review. Hawkins v. 
Maine & New Hampshire Theaters Co., 132 Me. 1, 164 A. 628; Jordan vy. Hilbert, 
131 Me. 56, 158 A. 853; Hovey v. Bell, 112 Me. 192, 91 A. 844. 

[4, 5] Apparently, however, the referees based their conclusion that there 
had been no termination of the employment of the deceased in part at least on 
the failure of the employer to give him notice of his discharge and applied the 
rule laid down in the somewhat recent case of Emerick v. Connecticut General 
Life Ins. Co., 120 Conn. 60, 179 A. 335, 338, 105 A.L.R. 413, in which, in construing 
a group policy of insurance and the effect of a discharge of an employee without 
his knowledge, it was held that the phrase “termination of employment” appear- 
ing in that policy as in the one here under consideration must be construed as 
meaning “a termination of which the employee had knowledge or notice.” We 
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are convinced that the rule laid down in that case may be safely adopted as the 
law of this jurisdiction. 

The group policy here in controversy, as there, is not a noncontributory con- 
tract of insurance taken out by the employer as a gratuity and without cost or 
expense to the employees. They become insured only upon their written appli- 
cations which are made a part of the contract, and they pay a portion of the 
premiums. By the terms of the policy, a right is conferred upon them on termina- 
tion of their employment to receive, without evidence of insurability on applica- 
tion made within 31 days after such termination and payment of appropriate 
premium, a policy of life insurance, other than term insurance, in the amount of 
the protection they enjoy under the group policy. This is a real benefit assured 
to the employee and by no means a negligible item of the consideration for which 
his premium contributions are paid. To hold that the employer and the insurer 
executed the insurance contract with the intention that the conversion privilege 
assured to the employee could be destroyed without his knowledge, at the will 
of the employer, thus stripping him, it may be, of the power to obtain any life 
insurance at a time when he is disabled or advanced in years and no longer 
insurable, is to read into the policy, we think, an unfair and unjust provision 
which is neither expressed nor necessarily implied. Settled rules require that, 
in contracts susceptible of two conflicting constructions, that which accords with 
good faith and fair dealing between the parties must be adopted. Brown v. 
sishop, 105 Me. 272, 74 A. 724; Ackley & Co. v. Hunter-Benn & Co.’s Company, 
166 Ala. 295, 307, 51 So. 964; Simon vy. Etgen, 213 N.Y. 589, 595, 107 N.E. 1066. 
We, too, are convinced that the inclusion of the conversion privilege such as is 
found here in a group policy indicates that the makers of the contract intended 
that the employees insured thereunder should have knowledge of the termination 
of their employment. This view is supported not only in Emerick v. Connecticut 
General Life Ins. Co., supra, but also in Ozanich v. Metropolitan Life Ins. Co., 
supra. 

We are fully aware that in some jurisdictions group insurance policies and 
certificates issued thereunder apparently have not been so construed. A care- 
ful study of the cases cited does not persuade us, however, that they should be 
followed here. In the main, they are controlled by essentially different facts. 
In principle, none in point are convincing. The citations include Colter v. 
Travelers’ Ins. Co., 270 Mass. 424, 170 N.E. 407; Beecey v. Travelers’ Ins. Co., 
267 Mass. 135, 166 N.E. 571; Kowalski v. Attna Life Ins. Co., 266 Mass. 255, 165 
N.E. 476, 63 A.L.R. 1030; Cutledge v. Aitna Life Ins. Co., 53 Ga.App. 473, 186 S.E. 
208; Curd v. Travelers’ Ins. Co., 51 Ga.App. 306, 180 S.E. 249; Magee v. Equitable 
Life Assur. Soc., 62 N.D. 614, 244 N.W. 518, 85 A.L.R. 1457; Thull v. Equitable 
Life Assur. Soc., 40 Ohio App. 486, 178 N.E. 850; Aftna Life Ins. Co. v. Lembright, 
32 Ohio App. 10, 166 N.E. 586. 

[6] The defendant insurer presses strongly in its brief that the beneficiary’s 
decedent abandoned his employment and showed by his acts that he did not 
consider himself employed at the time his name was stricken off the pay roll. 
Assuming as we must that this point was raised before the referees, the record 
indicates that it was decided in favor of the beneficiary on conflicting evidence. 
Error in the acceptance of the report cannot be predicated here on the finding 
on that issue. 

|7] The defendant insurer makes no point that if the decedent was granted 
a leave of absence not considered a termination of employment within the mean- 
ing of the group policy it was revoked and notice to the contrary given to the 
insurer within 31 days after its commencement. If this were not so, such a 
claim could not avail the insurer on this review. No objection having been 
directed to this point at nisi prius, it is not open here on this bill of exceptions. 
Rule XXI; Staples v. Littlefield, 132 Me. 91, 167 A. 171. 

Being convinced for the reasons stated that no error is shown in the findings 
or rulings of the referees to whom this case was submitted, the exceptions to the 
acceptance of their report are not sustained. 

Exceptions overruled, 
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McCARTHY v: GRIFFIN. 
In re McCARTHY’S ESTATE. 
Supreme Judicial Court of Massachusetts. Essex. Feb. 2, 1938. 
12 Northeastern Reporter (2d) 836. 
1. CREDITORS. 


The statute providing that a beneficiary of life policy would be entitled to its 
proceeds as against creditors is available in aid of beneficiaries named as such when 
policy was originally issued, but it was not available in aid of beneficiaries of policy 
which was not originally payable to them. G.L.(Ter.Ed.) c. 175, § 125. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from Probate Court, Essex County; Dow, Judge. 

Proceeding in the matter of the estate of John F. McCarthy, involving a con- 
troversy between Andrew A. McCarthy, administrator, and Helen G. Griffin and 
others, upon petitions filed in the probate court for the allowance of the adminis- 
trator’s first account and for his removal from office. From the decrees rendered, 
the administrator appeals. 

Decrees affirmed. 

C. A. McCarthy, of Lawrence, for Andrew A. McCarthy, adm’r. 

T. W. Lawless, of Boston, for Jennie E. Guiney, adm’x. 

I. W. Sargent, of Lawrence, for Helen G. Griffin. 

Qua, Justice. 


Andrew A. McCarthy is the administrator of the estate of his father, John F. 
McCarthy. The latter also left surviving him a daughter, Mary G. McCarthy. The 
fundamental and decisive question in each of these appeals is whether at the decease 
of John F. McCarthy on January 19, 1934, a policy of insurance upon his life in the 
Massachusetts Mutual Life Insurance Company was an asset of his estate available 


to pay the claims of his creditors or belonged individually to Andrew and Mary as 
the designated beneficiaries. 


The judge found these facts: On April 4, 1930, John F. McCarthy changed the 
beneficiary of the policy so that instead of being payable upon his death to his own 
estate it was made payable to Andrew, Mary, and a son Daniel, since deceased. At 
that time John F. McCarthy was insolvent, and the administrator has represented his 
estate as insolvent. On February 17, 1930, his real estate had been attached in an 
an action against him on a promissory note for $14,398.81. On April 3 he had sub- 
stituted his children for his estate as beneficiaries under three other insurance 
policies. On April 7 he conveyed to his children various parcels of real estate. At 
about the same time he turned over his plumbing business to his son Andrew upon 
the latter’s agreement to pay the outstanding indebtedness of the business. At the 
time of these transfers John F. McCarthy “stipulated,” and the children “agreed,” 
that the children should pay the future premiums upon the policies, the interest 
that might accrue upon loans which were outstanding against the policies and certain 
specified debts which John F. McCarthy owed. In order to secure the children 
for the payments which they agreed to make, McCarthy’s right further to change 
the beneficiaries was canceled. Thus McCarthy transferred to his children all of his 
property of every description. This was done “without fair consideration, for the 
purpose of keeping said property from his creditors and was fraudulent.” 

From uncontradicted evidence it appears that the insurance policy here in 
question when originally issued in 1922 was payable one tenth to an employee of the 
insured and nine tenths, or on the death of the employee the whole, to the estate of 
the insured. It was then in no part payable to the children of the insured. Before 
the net of April 4, 1930, it had become wholly payable to the estate of the 
insured. 

[1] The judge ruled in effect that the policy was part of the estate of John F. 
McCarthy and was to be accounted for as such. The ruling was right. The appel- 
lant contends that the decedent's children were entitled to the proceeds of the policy 
as against his creditors and representatives by virtue of the protection afforded to 
beneficiaries of life insurance by G.L.(Ter.Ed.) c. 175, § 125, but it has been long 
settled that that section is available only in aid of beneficiaries named as such when 
the policy is originally effected. In this respect section 125 differs from the fol- 
lowing section 126, dealing with policies payable to married women. Persons whose 
claims are based upon transfers subsequent to the original issue of the policy cannot 


find shelter under section 125. Bailey v. Wood, 202 Mass. 562, 574, 89 N.E. 149; 
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York v. Flaherty, 210 Mass. 35, 42, 96 N.E. 53. There is nothing in Proctor v. 
MacClaskey, 278 Mass. 238, 179 N.E. 600, or in Tolman v. Crowell, 288 Mass. 397, 
193 N.E. 60, which is inconsistent with the cases first above cited. 

(2, 3] We discover nothing in the record which overcomes or mitigates the 
finding of the judge that the transfer by the decedent of all his property was 
without fair consideration and was fraudulent. These findings cannot be 
pronounced plainly wrong. Even though at the time of transfer there were 
outstanding loans upon the policies of insurance in such amounts that the 
surrender values of the policies were then little or nothing, the judge could 
find on the evidence that the payments made by the children were not made 
“in good faith” and “as a fair equivalent” for all the property conveyed. G.L. 
(Ter.Ed.) c. 109A, § 3 (a). The findings required the ruling that the policy 
in question should be accounted for as a part of the estate of John F. McCarthy. 
G.L.(Ter.Ed.) c. 109A, §§ 4, 7, 9. And under our decisions defrauded creditors 
have been allowed to reach the entire proceeds of policies fraudulently trans- 
ferred and not merely the surrender value at the time of transfer, our theory 
being that the transfer is voidable in its entirety as to creditors and that they 
are entitled to regard the policies as still part of the estate of the insured. 
Bailey v. Wood, 202 Mass. 562, 575, 89 N.E. 149; York v. Flaherty, 210 Mass. 35, 
42, 43, 96 N.E. 53. The authorities elsewhere are in conflict on this point. 
Central Nat. Bank of Washington v. Hume, 128 U.S. 195, 9 S.Ct. 41, 32 L.Ed. 
370; First Wisconsin National Bank of Milwaukee v. Roehling, 224 Wis. 316, 
269 N.W. 677, 272 N.W. 664. For a collection of cases, many of which are in 
accord with our own, see 6 A.L.R. 1173. 


{4] The judge further found that the attitude of Andrew A. McCarthy as 
administrator toward the creditors of the estate, his refusal to account for the 
policy as an asset of the estate, and his claim that it was the property of his 
sister Mary and of himself rendered him unsuitable for the office of adminis- 
trator. Upon these findings McCarthy’s personal interest opposed to the 
interest of the creditors of the estate in whose behalf it was his duty as admin- 
istrator to act in collecting and distributing the proceeds of the policy, justified 
his removal from that office. Fourth National Bank of Boston v. Mead, 214 
Mass. 549, 102 N.E. 69; Comstock v. Bowles, Mass., 3 N.E.2d 817. 

Decrees affirmed. 





STUCKUM v. METROPOLITAN LIFE INS. CO. No. 39. 
Supreme Court of Michigan. Feb. 24, 1938., 
277 Northwestern Reporter 891. 
1. SUICIDE. 

In an action on a life policy excluding liability in case of suicide, evidence on 
the issue of suicide held to make a question for the jury. 

(For other cases, see Insurance, Dec. Dig. 668[12].) 

4. BURDEN OF PROOF. 

In an action on a life policy excluding liability for suicide, the ultimate 
burden of proof on the issue of suicide is on insurer and it must meet this 
burden by a preponderance of the evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 646[7], 665[6].) 

5. SUICIDE. 

In an action on a life policy excluding liability for suicide, the case must be 
submitted to the jury unless the evidence shows that the only reasonable 
hypothesis is that of suicide, and is inconsistent with any other reasonable 
explanation, 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from Circuit Court, Van Buren County; Glenn E. Warner, Judge. 

Action on a life insurance policy by Bertha Stuckum against the Metropoli- 
tan Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Gore, Harvey & Fisher, of Benton Harbor, for appellant. 

Earl L. Burhans, of Paw Paw, for appellee. 

McA tuister, Justice. 
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McAllister, Justice. 

Plaintiff's son was killed by a discharge of a shotgun and she sues defendant 
as the beneficiary of a life insurance policy, which was taken out by deceased. On 
trial before a jury plaintiff received verdict and judgment for the amount due 
according to the terms of the life insurance policy. On appeal defendant claims that 
the evidence conclusively established that deceased came to his death by suicide; 
and because it is claimed that the policy in question excluded liability in case of 
suicide, the court erred in refusing to direct a verdict of no cause of action. 

[1] Merle Stuckum, the deceased, a young man who lived with his family, 
was a truck driver and drove such vehicles usually during the nighttime. On Satur- 
day night, September 5, 1936, he went out with a group of friends to a dance and 
beer garden. He had been drinking beer before he started on the party, and during 
the course of the evening he continued to drink beer. While he was with his 
friends, an altercation took place, resulting in the plaintiff’s decedent trying to 
fight with one of his friends, because of an argument with regard to the latter's 
wife. 

One witness states that deceased afterward wanted to go to another place to 
dance and became angry when the party refused to go; that he finally said he was 
tired of everything; that his family interfered with his affairs; and that he was 
going to end everything. 

After leaving the group at 2 o'clock the following morning, deceased went 
home and asked his mother if she did not want to drive with him to Kalamazoo 
to see her daughter. He further asked her if on the following week she would 
wash his clothes which he had left in another village, and, upon her agreement to 
do so, he drove his car to the village and returned with his soiled clothes. He then 
had some conversation with his mother and discussed the crows which had been 
bothering them on the farm. He told his mother that he was going into the woods 
to shoot crows and at 5 o’clock in the morning left the house with his shotgun. 

A few hours later, at 7:30 o’clock he was found dead in his automobile, sitting 
upright behind the wheel, shot through the right side. The front right-hand 
window of the car was open and the shot-gun was found lying on the ground about 
nine feet from the car. No one heard the shot or knew how he was killed. The 
coroner signed a certificate of accidental death. 

Experiments later made by the police showed that the gun, if resting on a 
stump, upon being fired, would recoil through the air about seven feet. In the rear 
of the car, behind the front seat, there was found a jack handle and this circum- 
stance has given rise to defendant’s theory that deceased held the gun against his 
side, resting it through the open window and pushed a trigger with the jack 
handle. Plaintiff’s theory that the deceased was pushing the gun out through the 
window with the muzzle toward him when it accidentally “went off.” 

The trial court submitted the question of whether deceased had committed 
suicide to the jury for determination as a question of fact; and plaintiff was 
awarded verdict and judgment. 

Defendant claims that as a matter of law the court should have directed the 
jury to return a judgment of no cause of action, for the reason that the evidence 
conclusively showed that the deceased had committed suicide. 

Defendant’s chief reliance is placed upon the testimony of Palma Randall, 
one of the members of the party at the tavern, who testified that deceased had told 
her on the evening before his death that he was “tired of everything” and was 
“going to end everything.” The testimony of this witness was flatly contradicted 
by others who were present at the time deceased is alleged to have made this state- 
ment. The sister of deceased testified that she went with her husband to see Mrs. 
Randall about two weeks after the death of her brother and that at that time Mrs. 
Randall “said that she never was so surprised in all her life as when she heard of 
Merle’s death. She also said at that time that she didn’t believe he did it. *** If 
he did do it, he never so much as ever mentioned it to her.” ; 

Much significance is attached by defendant to the finding of the jack handle in 
the back of the car, on the theory that it definitely proved how deceased killed 
himself. One of defendant's witnesses, the deputy sheriff, who went out to investt- 
gate the death, found that the jack handle was on the floor behind the front seat. 
He also thought that the jack itself was on the back seat cushion at that time. The 
woods near which deceased was found were about one-half mile from his home. 
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Crows had been bothering the Stuckum family. When deceased was preparing to 
leave his mother’s house with his shotgun, he secured the cartridges from the cup- 
board drawer in his home in the presence of his mother. Before leaving the house, 
he went into the bedroom and asked Louis Stuckum if he would go with him to 
shoot crows. 

[2-4] Where death occurs in an unknown manner, the presumption of law is 
against suicide. Burnham y. Casualty Co., 117 Mich. 142, 75 N.W. 445. And 
where testimony is offered to rebut this presumption, it disappears and such pre- 
sumption is not to be treated as evidence. Watkins v. Prudential Insurance Co., 
315 Pa. 497, 173 A. 644, 95 A.L.R. 869. But the ultimate burden of proof on the 
issue of suicide rests upon the defendant and it must meet this burden by a prepon- 
derance of the evidence. , 

In Curth v. New York Life Insurance Co., 274 Mich. 513, 265 N.W. 749, 752, 
Mr. Justice Butzel, speaking for the court said: “We believe that on the question 
of suicide the evidence in the instant case presented a question for the determination 
of the jury; that this was not a case where the evidence showed that the only 
reasonable hypothesis was that of suicide and was inconsistent with any other rea- 
sonable explanation.” 

In Shiovitz v. New York Life Ins. Co., 281 Mich. 382, 275 N.W. 181, 183, this 
court said: “We find that defendant not only has not sustained the burden of 
proof, but has produced no testimony of sufficient evidentiary force so as to prove 
self-destruction. Even though we may not be convinced that it was not a case of 
suicide, defendant did not meet the burden of proof.” 

In the case before us, it is disputed by witnesses whether deceased made any 
remarks indicating he was planning to take his own life. The finding of the jack 
handle could not be said to be conclusive proof that deceased committed suicide by 
using it to push the trigger. It is not unusual to carry jack handles and jacks 
in the rear of automobiles. It is common knowledge that accidents happen with 
shot-guns, and that it is not always necessary to pull the trigger in order to cause 
them to be discharged. Careful men are cautious in handling such firearms for 
they realize that they are dangerous and that there is the possibility of being 
injured by their discharge, caused through impacts, jars, or worn or defective mech- 
anism. Such happenings are within the realm of possibility. The request of the 
deceased to his mother shortly before his death to arrange to have his laundry 
washed the following week and his desire expressed to his friend to go out with 
him on the occasion on which he met his death are circumstances inconsistent with 
an intention to commit suicide. But the burden of proof is not upon plaintiff to 
give a reasonable explanation of the manner of death of deceased or, for that 
matter, is she required to give any explanation whatever. 

[5] Unless the evidence shows that the only reasonable hypothesis is that of 
suicide, and that it is inconsistent with any other reasonable explanation, the case 
must be submitted to a jury. The presumption is against suicide and the burden 
of proof was upon defendant relying upon a defense of suicide to prove its cause 
by the preponderance of the evidence. 

We do not believe that the evidence showed that the death of plaintiff's deceased 
was inconsistent with any reasonable hypothesis other than suicide. There were 
circumstances in this case that might indicate an accident. The evidence was for 
the determination of the jury and was submitted to them in accordance with proper 
instructions. The trial court was not in error in refusing to direct a verdict for 
defendant. 

The judgment is affirmed with costs to plaintiff. 

Wiest, C. J., and Butzel, Bushnell, Sharpe, Potter, Chandler, and North, JJ., 
concur. 





STRAUSSER et al. v. SOVEREIGN CAMP, W. O. W. No. 5. 
Supreme Court of Michigan. Feb. 25, 1938. 
278 Northwestern Reporter 101. 


3. SUSPENSION. 

Insurer was not liable on life policy for death of insured who had been 
suspended from membership in association prior to his death for nonpayment of 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 750.) 
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Appeal from Circuit Court, Oakland County; Goodloe H. Rogers, Judge. 

Action by Mrs. Florence E, Strausser and another against the Sovereign 
Camp of the Woodmen of the World, a foreign insurance corporation, to recover 
on a life policy. From a judgment for defendant notwithstanding a verdict for 
plaintiffs, plaintiffs appeal, and defendant cross-appeals. 


Affirmed. 
Argued before the Entire Bench. 


LeRoy W. Belanger, of Detroit (Nelson S. Shapero, of Detroit, of counsel), 
for appellants. 

Joslyn, Joslyn & Joslyn, of Detroit, for appellee. 

Porter, Justice. 

Plaintiffs sued defendant to ‘recover on an insurance policy for the death of 
the insured, Harry D. Harinton, deceased. There was verdict for plaintiffs 
which was set aside upon motion for judgment notwithstanding the verdict, 
and judgment entered for defendant. Plaintiffs appeal. Appellee took a cross- 
appeal, 

{1, 2] The judgment of the court, whether rightfully or wrongfully entered, 
was, so long as the trial court had jurisdiction, under its control, and it could on 
its own motion open, vacate, or set aside the same for error in law. It does 
not here appear the trial court abused that discretion. Though the record shows 
the judgment was intentionally entered, it also shows the court at the conclusion 
oi the testimony denied defendant’s motion for a directed verdict in its favor, 
saying: “I will submit the case under the statute.” After verdict was returned, 
judgment was entered thereon and, upon objection to defendant’s renewal of 
its motion for judgment notwithstanding the verdict after judgment entered, the 
trial court set aside the judgment, holding the judgment previously entered 
had been entered by inadvertence. This, the trial court had a right to do. 
Raridan v. Bick, 259 Mich. 200, 242 N.W. 886; Freedman v. Burton, 281 Mich. 
208, 274 N.W. 766. Having set aside the judgment entered upon the verdict, 
the trial court considered the motion for judgment notwithstanding the verdict 
and granted it. In so doing, there was no error. 

The deceased died August 20, 1932, and suit was commenced February 23, 
1934. The policy of insurance sued upon provides: “No suit shall be brought 
upon this, certificate unless said suit is commenced within one year from the 
date of death.” 

13] No suit was brought within the period fixed by the policy or certificate 
oi insurance. It is claimed that after the death of the insured there were 
negotiations between plaintiffs and defendant, and these negotiations for settle- 
ment amounted to a waiver of the provision of the policy above quoted. Though 
the defendant company in all cases responded to correspondence on behalf of 
plaintiffs, it at all times disclaimed liability upon the policy or certificate of 
insurance. There never were any negotiations upon the part of the defendant 
with plaintiffs, or their representatives, which indicated it in any way considered 
the question of admitting liability in whole or in part on the policy or cer- 
tificate of insurance. Plaintiffs, and their representatives, also negotiated with 
one Engel, who appears to have been the district manager of defendant, but 
there is no testimony Engel ever had any authority to admit liability upon the 
part of the defendant or had any power or authority to waive the terms of 
the policy requiring suit to be instituted thereon within the period of one year 
provided therein. Passing without determination this question, it does appear 
from the undisputed evidence that the insured, during his lifetime and before his 
death, was suspended from the defendant order for nonpayment of premiums 
or assessments due upon his policy. This policy required monthly payments of 
$5.64. It is undisputed insured was in arrears at the time of his death, and 
there is no claim he was not suspended. Under the undisputed facts, plaintiff 
may not recover. 

Judgment of the trial court affirmed, with costs. 

Wiest, C. J., and Butzel, Bushnell, Sharpe, Chandler, North, and McAllister, 
TJ., concur. 
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BOLIN et al. v. SOVEREIGN CAMP, W. O. W. No. 18928. 
Kansas City Court of Appeals. Missouri. Nov. 15, 1937. 
Rehearing Denied Jan. 10, 1938. 

112 Southwestern Reporter (2d) 582. 


i. PLACE OF CONTRACT. 


Contract created by beneficiary certificate issued by Nebraska corporation 
to Missouri resident and delivered and accepted in Missouri wherein all dues 
and assessments were paid was a Missouri contract to which laws of Missouri 
applied. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

2. ASSESSMENT. 

The statute relating to assessment insurance companies which excluded 
fraternal societies from requirement of license excluded only domestic fraternal 
societies or those organized under laws of Missouri, and not foreign societies. 
Rev.St.Mo.1889, § 5872. 

(For other cases, see Insurance, Dec. Dig. § 690.) 

3. FOREIGN CORPORATIONS. 

Fraternal societies organized under laws of other states and doing business 
in Missouri during period when there was no Missouri law relating to foreign 
iraternal societies were not exempted from Missouri laws as to general insurance 
but were subject to such laws in the construction of their policies. Rev.St.Mo. 
1889, § 5872; Laws 1897, p. 132. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

4. DOMESTIC CORPORATION. | 

A law relating to fraternal insurance relates only to domestic fraternal 
societies unless by statute it is extended to foreign fraternal societies. 

(For other cases, see Insurance, Dec. Dig. § 689.) 

5. FOREIGN CORPORATION. ; 

Where pleading and proof did not show that foreign fraternal society had 
complied with acts of Missouri in respect to doing business in Missouri so as to 
take its acts from under the general insurance laws of the state of Missouri, 
the presumption was that it had not complied with such acts. Laws 1897, p. 132; 
Laws 1909, p. 371; Mo.St.Ann. § 5990 et seq., p. 4563 et seq. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

6. PLACE OF CONTRACT. —s- ; 

A beneficiary certificate of foreign fraternal society issued in Missouri 
during time when there was no Missouri law relating to foreign fraternal 
societies constituted a contract for old line insurance and liability of society 
would be determined by general insurance laws of Missouri at time certificate 
was issued. Rev.St.Mo.1889, § 5872; Laws 1897, p. 132. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

7. INSURANCE. 

The character of insurance granted by fraternal society does not depend 
upon the nature of the society granting it, but depends upon the terms of the 
contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 711.) 

8 FRATERNAL SOCIETY. eae Be " 

Whether a foreign fraternal society which issued beneficiary certificates in 
Missouri became a fraternal society in Missouri depended upon laws of Missouri 
relating to fraternal societies. 

(For other cases, see Insurance, Dec. Dig. § 687.) 

9. PLACE OF CONTRACT. ace i <n ; 

As regards whether act of issuing beneficiary certificate to resident of 
Missouri by nonresident fraternal society, at time when there was no Missouri 
law relating to nonresident fraternal societies, was ultra vires, fraternal society’s 
powers would be determined by laws of Missouri wherein contract was 


executed. Rev.St.Mo.1889, § 5872; Laws 1897, p. 132. 
(For other cases, see Insurance, Dec. Dig. § 712.) 
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13. CESSATION OF PREMIUM. 

A clause of a beneficiary certificate which constituted a Missouri contract, 
providing for cessation of payments after 20 years was not ultra vires the 
powers of foreign fraternal society which issued certificate to Missouri resident 
during time when there was no Missouri law covering fraternal societies, 


Rev.St.Mo.1889, § 5872; Laws 1897, p. 132. 

(For other cases, see Insurance, Dec. Dig. § 696.) 
15. CESSATION OF PREMIUM. 

The repeal of a by-law of fraternal society providing for issuance of benefit 
certificate with a clause providing for payments to cease after 20 years had no 
Petroactive effect, and could not defeat rights of beneficiaries under policy 
issued before repeal of such by-law, notwithstanding by-law existing at time 
member obtained certificate, which provided that member would be subject to 
subsequently enacted by-laws. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

16. CESSATION OF PREMIUM. , 

Where fraternal society repealed by-law providing for issuance of benefit 
certificates containing provision for payments to cease after 20 years and 
notified member that he would be expected to make payments after 20 years, 
and wrongfully treated member as suspended because he refused to make fur- 
ther payments, neither member nor beneficiaries were required to take further 
action and could rely upon contract as having been fully performed by member. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


Appeal from Circuit Court, Nodaway County; D. D. Reeves, Judge. 

Suit by William F. Bolin and others against the Sovereign Camp of the 
Woodmen of the World on a beneficiary certificate. A judgment was for the 
plaintiffs, and the defendant appealed. 

The cause was transferred by the Supreme Court to the Kansas City Court 
of Appeals, 339 Mo. 618, 98 S.W.2d 681. 

Affirmed. 

Rainey T. Wells, of Omaha, Neb., Wright & Ford, of Maryville, and 
Harding, Murphy & Tucker, of Kansas City, for appellant. 

Livengood & Weightman, J. S. Shinabargar, and A. F. Harvey, all of Mary- 
ville, for respondents. 

STATE ex rel. and to Use of HEURING v. ALLEN et al., Judges. No. 34761. 
Supreme Court of Missouri, Division No. 1. Jan. 18, 1938. 
112 Southwestern Reporter (2d) 843. 
4. NONFORFEITURE STATUTE. 

Statute relating to nonforfeiture of insurance policies is mandatory, and 
forms part of every insurance policy issued in the state whether mentioned 
:n policy or not, and it cannot be waived by any agreement in the policy or 
made thereafter by the parties prior to default. Mo.St.Ann. §§ 5741-5744, pp. 
4388-4395. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

5. RESERVE. 

Statute relating to nonforfeiture of insurance policies limits the disposition 
of the reserve or cash value upon default of a premium payment to those 
methods provided for therein, and, if any advance agreement is made for 
disposition of the reserve upon default for which statutory authority cannot 
be found, such agreement is void. Mo.St.Ann. §§ 5741-5744, pp. 4388-4395. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

Certiorari to Springfield Court of Appeals. 

Proceeding in certiorari by the State of Missouri, on the relation and to the 
use of George Heuring, against the Honorable Perry T. Allen, Walter E. 
Bailey, and Robert J. Smith, as Judges of the Springfield Court of Appeals,. to 
quash the opinion of the Springfield Court of Appeals in the case of Heuring 
v. Central States Life Ins. Co., 230 Mo.App. 42, 87 S.W.2d 661, wherein judgment 
for defendant in suit on life policy had been affirmed. 

Record and opinion quashed. 

J. Grant Frve and B. Hugh Smith, both of Cape Girardeau, for relator. 
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Ward & Reeves, of Caruthersville, and Jones, Hocker, Gladney & Jones, of 
Louis, for respondents. 


Leahy, Walther, Hecker & Ely, of St. Louis, for St. Louis Mut. Life Ins. Co. 


Williams, Nelson & English, of St. Louis, Frank W. McAllister of Kansas 
City, and Allen May, of St. Louis, amici curiz. 


Hype, Commissioner. 


This case, recently reassigned to the writer, is a proceeding in certiorari 
seeking to quash the opinion of the Springfield Court of Appeals in Heuring v. 
Central States Life Ins. Co., 230 Mo.App. 42, 87 S.W.2d 661. Relator, as plaintiff 
therein, sued for $1,000 alleged to be due him as beneficiary in an insurance 
policy issued by defendant on the life of his minor daughter, who died October 
20, 1933. Defendant had judgment in the trial court and, upon plaintiff’s appeal, 
this judgment was affirmed. 


Relator contends that the opinion of the Court of Appeals is in conflict with 
the following decisions of this court, construing the nonforfeiture statutes, sec- 
tions 5741-5744, R.S.1929, Mo.St.Ann. §§ 5741-5744, pp. 4388-4395, in our insurance 
code, namely: Gooch v. Metropolitan Life Ins. Co., 333 Mo. 191, 61 S.W.2d 
704, 706; Liebing v. Mutual Life Ins. Co., 269 Mo. 509, 191 S.W. 250: State ex 
rel. Clark v. Becker, 335 Mo. 785, 73 S.W.2d 769; Burridge v. New York Life 
Ins. Co., 211 Mo. 158, 109 S.W. 560; Cravens v. New York Life Ins. Co., 148 Mo. 
583, 50 S.W. 519, 53 L.R.A. 305, 71 Am.St.Rep. 628. The opinion of the Court 
of Appeals shows that the policy sued on was a 20-payment life policy issued 
August 10, 1928, with an annual premium of $22.43. The trial court found 
(which is not disputed) that “the premium of $22.43 was paid August 10, 1928, 
August 10, 1929 and August 10, 1930; that the premium due August 10, 1931, 
was settled for by the insured, or her father for her, giving a note to defendant 
for $23.86, (which included interest in advance) which became due August 10, 
1932; that on August 10, 1932, this note was not paid, neither was an additional 
premium (then due) of $22.43 paid. * * * The cash value of the policy on August 
10, 1932, was $33.00, and according to the terms of the note, the defendant was 
entitled to have the note deducted from the cash surrender value of the policy 
on that date, which left a balance due of $9.14." The Court of Appeals found 
that “$9.14 would buy extended insurance for 479 days, or until after the date 
of the insured’s death.” 

The insurance company, instead of applying this cash value as a premium 
for extended insurance, applied it as follows: “The fifth premium due August 
10, 1932, was not paid, and as the reserve or cash value of the policy on that 
date was not sufficient, after deducting the outstanding lien note or indebtedness 
to pay the full premium, it was applied in accordance with the automatic premium 
loan clause of the policy to pay a semi-annual premium of $11.66 from August 
10, 1932, to February 10, 1933; the semi-annual premium of $11.66, due February 
10, 1933, not having been paid, and the reserve or cash value of the policy being 
insufficient, after deducting the outstanding indebtedness, to pay that premium, 
the defendant applied the same to the payment of a quarterly premium of $5.94 
from February 10, 1933, to May 10, 1933; the insured failed to pay the quarterly 
premium of $5.94 due May 10, 1933; on that date the excess of the reserve or 
cash value of the policy over the outstanding indebtedness was $1.00. (The 
difference between the $9.14 reserve on August 10, 1932, and the total amounts 
thereafter applied to pay the semi-annual ($11.66) and quarterly ($5.94) 
Premiums under the automatic loan provision as well as the $1.00 then remaining 
is accounted for by the increase of the reserve due to extending the life of the 
policy by payment of these premiums through the operation of the automatic 
loan clause.) As this amount was insufficient to pay the quarterly premium of 
$5.94 due May 10, 1933, the defendant, under the terms of the policy, was 
required to apply the same to continue the policy in force as extended insurance ; 
this sum of $1.00, on May 10, 1933, applied to the purchase of extended insurance, 
continued the policy in force as extended insurance on the policy table, the 
American Experience Table of Mortality with 3% per cent. interest per annum, 
for a period of forty-nine days from May 10, 1933, or to June 28, 1933; on the 
Actuaries or Combined Table of Mortality with 4 per cent interest (the 
Statutory Table), this sum of $1.00 would continue the policy in force as 
extended insurance for a period of fifty-four days from May 10, 1933, or to 
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July 3, 1933; the insured died on October 20, 1933, and consequently this period 
of extended insurance expired prior to her death.” 

Material provisions of the policy applicable in case premiums were not 
paid when due were as follows: 

“Surrender Value: After three full years’ premiums have been paid the 
insured may at the end of any policy year, or within thirty-one days after the 
due date of any premium in default, surrender the policy and receive one of 
the following options: 

“(1) Extended Insurance, Automatic: To have the insurance for the face 
amount hereof continue as non-participating Term Insurance reckoned from 
the due date of the unpaid premium, or 

“(2) Paid-up Life Insurance: To surrender this policy for a paid-up policy, 
or 

“(3) Cash Value: To receive the cash surrender value. 

“If the insured shall not within the thirty-one days of grace make written 
request accompanied by this policy that it be endorsed for paid-up insurance as 
provided in Option (2) or that it be surrendered for the cash value as provided 
ii Option (3) the insurance will be automatically continued as provided in 
Option (1). (No request was made.) * * * 

“Special Automatic Loan Privilege. Any premium due thereon after three 
full years’ premiums have been paid and which remains unpaid on the last day 
of grace will be advanced by the company as a loan against this policy if 
written request from the insured has been received at the Home Office when 
application is made for this policy or while this policy is in force without 
further action by the insured and provided the cash value of the policy at the 
end of the period which such advanced premium will cover is at least equal to 
the amount of such premium and interest thereon, together with any outstanding 
indebtedness hereon to the company. Subsequent premiums will be advanced 
from time to time as they fall due under like conditions. Any indebtedness 
thus created will be a first charge against the policy ranking in priority to the 
claim of any beneficiary or assignee. If the cash value or balance thereof 
be not sufficient to pay an entire premium and interest it shall be used to pay 
a semi-annual or quarterly premium if sufficient to do so.” (The application 
for the policy sued on made a request for special automatic loan privilege.) 
[For other provisions, surrounding circumstances, and pleadings, see Court of 
Appeals’ opinion in 230 Mo.App. 42, 87 S.W.2d 661, 668.] 

The Court of Appeals stated plaintiff's contention to be “that since the 
extended insurance provision of the policy would have extended this insurance 
beyond the date of death of the insured, and since the provision of special 
premium loan privilege is in direct conflict therewith, because under that pro- 
vision of the policy the policy expired before the date of death of insured, then 
the court should declare that the extended insurance provision is more favor- 
able to the insured and should prevail.” Plaintiff's brief in the Court of Appeals 
shows that plaintiff also contended there that “the non-forfeiture statutes 
guarantee extended insurance to every holder of old line life insurance upon 
default in payment of premiums, after three annual premiums have been paid 
(section 5741 and section 5744, R.S.Mo.1929 |Mo.St.Ann. §§ 5741, 5744, pp. 4388, 
4395])”; that “the only way extended insurance can be avoided is to incorporate 
in the policy one of the unconditional provisions of the non-forfeiture statutes, 
none of which conditions were incorporated in the policy in question (section 
5744, R.S.Mo., 1929 [Mo.St.Ann. § 5744, p. 4395])”; and that “extended insurance, 
absent an unconditional provision as set out in section 5744, is mandatory and 
cannot be denied.” Defendant contended that the automatic premium loan 
clause was “not invalid under the Missouri Statutes,” and did not conflict with 
the policy provision for extended insurance, 

The Court of Appeals ruled: 

“But under the express provision of the application for the insurance, made 
by the beneficiary himself, he did not contract for the provision for extended 
insurance. * * * 

“The courts of this state and others have passed on this very question, and 
have held that there is nothing to prohibit an applicant to make application 
for and contract for the kind of insurance he wants. * * * 

“The beneficiary, the plaintiff, requested the special automatic loan privilege. 
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Life] State ex rel. and to use of Heuring v. Allen et al., Judges 1453 


He had a right to request such a privilege. The courts hold, and we hold, 
that such a request was within his rights, and the facts that the extended 
insurance provision was within the policy does not preclude the insured, or the 
beneficiary as in this case, from making other and different terms of settle- 
ment. * * * 


“It is our conclusion that the interested parties had a right to make such a 
contract as they wished, and in this instance the special premium loan privilege 
was selected, and we think under our statutes it was a legal contract.” 

1, 2] This court was held that the interested parties do not have an uncon- 
ditional right to make such a contract as the wish, because “the policy [which 
they agree upon] and the statute [whether they mention it or not] make up 
the contract of insurance,” and because the nonforfeiture statutes “establish a 
rule of public policy which overrides the freedom of contract of the parties, 
and makes waiver of statutory provisions ineffectual, although such waiver is 
contained in the strongest terms in the policy.” Gooch v. Metropolitan Life 
Ins. Co., supra; Cravens v. New York Life Ins. Co., supra. It is nevertheless, 
contended that there can be no conflict of decision here because this court 
has never passed upon the question of whether or not the special automatic 
premium loan provision violates our nonforfeiture statutes, sections 5741-5744, 
R.S. 1929, Mo.St.Ann. §§ 5741-5744, pp. 4388-4395, by authorizing a method of 
disposing of the reserve or cash value not provided therein upon default in 
payment of premiums. It is settled that the scope of our review on certiorari 
is to determine whether there is a conflict of decision, on the rulings made, 
between the Court of Appeals and the Supreme Court. State ex rel. Metro- 
politan Life Ins. Co. v. Allen, 337 Mo. 525, 85 S.W.2d 469; State ex. rel. Superior 
Mineral Co. v. Hostetter, 337 Mo. 718, 85 S.W.2d 743; State ex rel. Metropolitan 
Life Ins. Co. v.. Daues, Mo.Sup., 297 S.W. 951. This court has also held that, 
if there is a question of construction, “the proper construction of any statute 
is as much within the province of the Court of Appeals as of this court, and an 
opinion of the Court of Appeals construing a statute and giving it a certain force 
and effect cannot be called in question by certiorari unless this court has in 
some case on similar facts given the same statute a definite construction which 
the Court of Appeals in the instant case refuses to follow.” State ex rel. Arndt 
v. Cox, 327 Mo. 790, 38 S.W.2d 1079, 1082; State ex rel. Harrington v. Trimble, 
326 Mo. 623, 31 S.W.2d 783. 

[3-6] It is true that no case has been called to our attention, and we know 
of none, in which this court has ruled upon the question of whether or not this 
or any similar automatic premium loan provision is prohibited by our non- 
forfeiture statutes. However, if an opinion of the Court of Appeals either rules 
differently from this court’s ruling as to the legal effect of the same or sub- 
stantially similar facts, or contravenes a general principle of law stated in this 
court’s decisions, then there is a conflict of decision. State ex rel. Superior 
Mineral Co. v. Hostetter, 337 Mo. 718, 85 S.W.2d 743; State ex rel. Talbott v. 
Shain, 334 Mo. 617, 66 S.W.2d 826; State ex rel. Himmelsbach v. Becker, 337 
Mo. 341, 85 S.W.2d 420; State ex rel. Silverforb v. Smith, Mo.Sup., 43 S.W.2d 
1054; State ex rel. Vesper-Buick Automobile Co. v. Daues, 323 Mo. 388, 19 S.W.2d 
700, 67 A.1,.R. 157. While the former is not true in this case, because this court 
has not decided the effect of these statutes on an automatic premium loan 
provision, certainly the ruling of the Court of Appeals does not contravene 
general principles of law stated in the cases relied upon by relator. Gooch v. 
Metropolitan Life Ins. Co., supra; Liebing v. Mutual Life Ins. Co., supra; 
State ex rel. Clark v. Becker, supra; Burridge v. New York Life Ins. Co., supra; 
Cravens v. New York Life Ins. Co., supra. These cases hold that the provisions 
of our nonforfeiture statutes are mandatory; that they are a part of every 
insurance policy issued in this state whether mentioned therein or not; that 
they cannot be kept out of any policy, abrogated, waived, or contracted away by 
any agreement in the policy or made thereafter by the parties prior to default; 
that, while they do not limit the rights of the insured solely to extended insur- 
ance as provided for in section 5741 because section 5744 permits a choice 
between four methods for application of the reserve or cash value upon default 
of a premium payment, freedom of contract between the parties is limited to 
a choice between these authorized options; and that, if any advance agree- 
ment is made for disposition of the reserve upon default, for which statutory 
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authority cannot be found, it is unenforceable and void. Clearly the ruling of 
the Court of Appeals that “there is nothing to prohibit an applicant to * * * 
contract for the kind of insurance he wants,” and that “the interested parties 
had a right to make such a contract as they wished,” does not contravene these 
principles of law laid down by this court in its construction of the meaning and 
effect of these nonforfeiture statutes. It means literally that the interested 
parties could, if they wished, contract away or around these statutes so that they 
would not become a part of the insurance agreement between them. The 
opinion does conflict with the prior decisions of this court, establishing the 
right of the state to regulate insurance contracts and to require certain pro- 
visions therein, and it must therefore be quashed. 

[7] Both parties brief the construction of the nonforfeiture statutes for 
which they contend with reference to this automatic loan provision, and seek 
to have us, in this proceeding, decide whether or not this provision violates 
these statutes. The construction which the insurance company seeks, and under 
which it claims the loan provision harmonizes with these statutes, is that made 
by the Supreme Court of Michigan, in Mutual Benefit Life Ins. Co. v. Com- 
missioner of Insurance, 151 Mich. 610, 115 N.W. 707, as to the statutes of that 
state. The Court of Appeals did not decide this question, but instead based its 
opinion upon its ruling “that the interested parties had a right to make such a 
contract as they wished.” If the case were here on appeal, we would be author- 
ized to construe the statute and decide its effect upon the automatic premium 
loan provision, but we have no authority to do so on certiorari. State ex rel. 
Metropolitan Life Ins. Co. v. Allen, supra. Since the Court of Appeals has 
jurisdiction of this appeal, that question must be decided there. The same 
thing is true as to the contention made by relator that the automatic premium 
loan provision conflicts with the extended insurance provision of the policy. 

It is ordered that the record and opinion of the Springfield Court of Appeals 
in the case of Heuring v. Central States Life Insurance Company be quashed. 

Ferguson, C., absent. 

Bradley, C., concurs. 

Per Curiam. 

The foregoing opinion by Hyde, C., is adopted as the opinion of the court. 


All of the Judges concur, except Hays, J., absent. 





PARKER v. ATLANTA LIFE INS. CO. No. 18620. 
Kansas City Court of Appeals. Missouri. Jan. 10, 1938. 
Rehearing Denied Jan. 31, 1938. 
112 Southwestern Reporter (2d) 885. 
1. PAYMENT OF PREMIUM. ; 

In action on life policy, insurer had burden to prove defense of forfeiture of 
policy for nonpayment of premium, which was an affirmative defense. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

2. RECORDS. 2 : S 

The records of insurer were not conclusive on issue of forfeiture of life 
policy for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. EXTENDED INSURANCE. . 

The question of forfeiture of a life policy for nonpayment of premiums which 
beneficiary testified were paid for a period of time sufficient to give rise to 
extended insurance covering death of insured was for jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 
4. PREMIUM RECEIPT. 

In action on life policy, admission of receipt signed by party who had been 
insurer’s agent and to whom beneficiary had paid a number of premiums was not 
error, where objection to introduction of receipt was that a figure thereon had 
been changed and at time of objection there was no evidence showing any change 
in receipt after execution thereof or evidence that agent was not insurer’s agent 
at time of giving receipt. 

(For other cases, see Insurance, Dec. Dig. § 65414.) 
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Appeal from Circuit Court, Jackson County; Marion D. Waltner, Judge. 
“Not to be published in State Reports.” 


Action by Emma Parker against the Atlanta Life Insurance Company on a 
policy of life insurance. From an adverse judgment, the defendant appeals. 
Affirmed. 

Carl R. Johnson, of Kansas City, for appellant. 

James H. Herbert and James D. Pouncey, both of Kansas City, for respondent. 
CAMPBELL, Commissioner. 

The defendant issued to Clem Parker a policy of life insurance in the sum 
of $1,000 under date of April 15, 1925. Plaintiff, wife of the insured, was the 
beneficiary. The insured died January 25, 1932. Plaintiff in due time furnished 
proof of death. It may be inferred from the record that defendant denied liability 
on the ground that the policy lapsed for the nonpayment of premium more than 
four years prior to the death of the insured. Thereafter plaintiff brought this 
suit to recover on the policy. The cause was tried to a jury and plaintiff had a 
verdict and judgment for $1,199.50, of which $199.50 was interest. The defendant 
has appealed. 

The errors assigned are that the court should have sustained defendant’s 
request for directed verdict; and that the court erred in overruling defendant’s 
objections to the introduction of Plaintiff's Exhibit 2, a receipt for premium due 
October 15, 1929. 

. The policy provided for the payment of a quarterly premium in the sum of 
$9.15. 

The plaintiff testified that she paid a premium each quarter from the date 
of the policy to and including the payment of a quarterly premium on October 
15, 1929, and that no premiums were paid thereafter. 

The substance of defendant’s evidence was that its records show that the 
premiums were paid quarterly to and including a premium due October 10, 1927, 
and that there were no further payments. The defendant’s evidence further tends 
to show that C. W. Webber, to whom plaintiff testified she paid a premium in 
October, 1929, had not been its agent since October of the preceding year. Wit- 
nesses for the defendant testified that certain exhibits introduced in evidence were 
records of the defendant. There is nothing in such records showing that Webber 
was defendant’s agent subsequent to October, 1928. There was expert opinion 
evidence on defendant’s behalf to the effect that there had been an erasure on 
plaintiff's Exhibit 2 and the figure 9 placed in the erasure. 

The policy shows that, when four annual premiums had been paid, the terms 
of extended insurance was 6 years and 87 days. 

The defendant argues that its records and oral evidence conclusively show 
that no premium was paid after the latter part of the year 1927, and for that 
reason the court should have directed the jury to find in its favor. 

[1] The defense of forfeiture for nonpayment of premium was an affirmative 
one, and the burden of proving it was upon the defendant. Gooden v. Modern 
Woodmen of America, 194 Mo.App. 666, 189 S’W. 394; Medling v. Abraham 
Lincoln Life Insurance Co., 225 Mo.App. 1243, 41 S.W.2d 6. 

[2] The plaintiff did not make the defendant’s records and such records are 
not conclusive on her. Gordon vy. Royal Neighbors of America, Mo. App., 90 
S.W.2d 198. 

[3] Furthermore, plaintiff testified that she paid all of the premiums which 
hecame due prior to the October, 1929, premium, and, even if the premium of 
October 15, 1929, had not heen paid, the extended insurance kept the policy in 
force until the death of the insured. For these reasons the case was one for the 
jury. 


same 
num 


yeals 
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[4] Plaintiff's Exhibit 2 was the receipt signed by C. 'W. Webber, who had 
been defendant’s agent, and plaintiff had paid a number of premiums to him. 
The objection to the introduction of the exhibit was that a figure thereon had been 
changed. At the time the objection was made, there was no evidence showing 
any thereof, nor evidence that Webber was not the defendant’s agent. There 
was, therefore, nothing upon which to base the objection. The assignment is 
disallowed. 

As has been stated, the evidence on plaintiff's behalf was sufficient to warrant 
the jury in finding that the premiums were paid for a period of more than 4 
years after the policy was issued. The case was therefore for the jury and, as 
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no errors are assigned, save those above mentioned, the judgment must be and 
it is affirmed. 

Sperry, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment is affirmed. 

All concur. 


REMSTEDT v. SOVEREIGN CAMP, W. O. W. No. 24163. 
St. Louis Court of Appeals. Missouri. Feb. 1, 1938. 
112 Southwestern Reporter (2d) 889. 
ENDOWED INSURANCE. 

Where substituted benefit certificate issued June 1, 1929, in exchange for certi- 
ficate issued in 1911, provided that nonforfeiture values should be computed as if 
certificate had been issued on June 1, 1926, and provided in automatic premium loan 
clause that after 36 monthly payments association would, without action on part of 
member, advance as a loan to member amount of monthly payments required to 
maintain certificate in force, beneficiary was entitled to recover, on ground that 
automatic premium loan clause was available, for death of member, who died 
January 29, 1933, without having paid monthly payments due September 30, 1930, 
and thereafter. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from St. Louis Circuit Court; Frank O’Malley, Judge. 

“Not to be published in State Reports.” Action by Lena Remstedt against 
the Sovereign Camp of the Woodmen of the World on a certificate issued by defend- 
ant for $1,000. From a judgment in favor of the plaintiff, the defendant appeals. 

Judgment affirmed. 

Byron F. Babbitt and John B. Denvir, Jr., both of St. Louis, for appellant. 

Arthur F. C. Blase and Durward S. Brown, both of St. Louis, for respondent. 


NELSON v. STANDARD LIFE INS. CO. No. 19056. 


Kansas City Court of Appeals. Missouri. Jan. 10, 1938. 
Rehearing Denied Jan. 31, 1938. 
112 Southwestern Reporter (2d) 901. 








1. SETTLEMENT. 

A payment to a beneficiary of less than full amount of policy by check “in 
full of a liability,” based on insurer’s unwarranted assumption that insured should 
have been paying a higher assessment rate than that actually paid, did not constitute 
a “settlement” in bar of action for balance, in absence of other good faith dispute, 
or basis for dispute concerning amount of insurance at time of payment, and in 
absence of consideration for alleged settlement. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. MEDICAL ATTENDANCE. 

Where physician testifying for insurer stated that he had treated the insured 
at a date prior to issuance of insurance and that at that time she had active 
syphilis, but insured’s husband as beneficiary testified that he and insured had 
lived together as husband and wife for ten years, and that the insured was a 
“healthy woman,” whether insured had misrepresented state of health in applica- 
tion was properly submitted to jury, particularly since jury could have believed 
or disbelieved all or part of physician’s testimony, even if it had not been contra- 
dicted. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. EXCLUSION. 

In action on life policy, where insurer’s evidence showed that alleged settle- 
ment was in fact no settlement, reference to settlement was properly excluded 
from instructions. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 


Appeal from Circuit Court, Cole County; Nike G. Sevier, Judge. 
“Not to be published in State Reports.” 
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Action by James |Nelson against the Standard Life Insurance Company to 
recover the balance allegedly due under a policy of life insurance. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

S. W. James, Jr., and James T. Blair, Jr., both of Jefferson City, for appellant. 

John A. Davis, of St. Louis, and Robert S. Cobb, of Jefferson City, for 
respondent. ‘ 

CAMPBELL, Commissioner. 

The American Home Life Association issued to Elsie Nelson under date of 
February 21, 1934, a contract of life insurance in which plaintiff was the beneficiary. 
The policy provided for a payment by the insured of $1 each month, and that 
the amount of insurance was $270. The obligations of the policy were thereafter 
assumed by the defendant. The insured died on or about July 6, 1935. In August, 
1935, the defendant sent its check in the sum of $67.50 to plaintiff. The fol- 
lowing was stated on the check, “in full of liability’ under the policy. The 
plaintiff received the check, indorsed and cashed it. 

Thereafter, plaintiff brought this suit to recover the sum of $202.50, the 
balance alleged to be due under the policy. 

The answer alleged that the claim was fully settled by the payment of $67.50; 
that insured made false answer in her application for the policy, in that she 
stated she was in good health, free from disease, and that she had not been treated 
by a physician within five years prior to the application; that in truth the insured, 
at the time the application was signed and for a long time prior thereto, was 
afflicted with syphilis, chronic myocarditis, and other diseases, and that said 
diseases caused or contributed to her death. The answer contained a counterclaim 
in which recovery in the sum of $49.50 was sought upon the theory that defendant 
was not liable except for return of the assessments in the amount of $18. The 
trial was with a jury. The judgment was for the plaintiff for $202.50 on his 
ss action and for him on the defendant’s counterclaim. The defendant has 
appealed. 

Concerning the alleged settlement: The check above mentioned was enclosed 
in a letter written to plaintiff’s attorney hy defendant’s employee, Henry, in 
charge of claims. The pertinent part of the letter reads: “The maximum amount 
of this policy for death from a number of chronic diseases, among them chronic 
myocarditis, is twenty-five per cent of the principal amount named in the policy. 
In this case the principal amount is $270 and twenty-five percent of this amount 
is $67.50 the amount for which we enclose check.” 

The writer of the letter was defendant’s witness. He testified that under his 
construction of the by-laws of the American Home Life Association the amount 
payable was $67.50. In his cross-examination is the following: 

“Q. T will show you the by-laws and ask you to show the provision in the 
bv-laws authorizing you to do that. A. That wasn’t what I used. TIT considered 
the value of the policy. 

“Q. Where is the clause authorizing you to do that? A. I don’t know. 

“Q. You just calculated the amount as being $67.50? A. There is a provision 
in the by-laws somewhere that states the different amounts that shall be paid. 
The policy was for $270 and the amount of the premium should have been $1.76 
- = for over a year, and I figured it out from the amount she should 
nave paid. 

“Q. What we are trying to get at is if you arrived at the amount from your 
construction of the by-laws? A. I don’t know. : 

“QO. You don’t see anything there in the by-laws authorizing you to pay 
that amount—you don’t see anything in the by-laws that would authorize you to 
do that?) A. I don’t know whether this is a complete copy or not. There were 
additions and amendments. 

“Q. This is the defendant’s exhibit which purports to be the by-laws of the 
American Home Life Association and is designated as Article 5 and is supposed 
to state what amounts you can compute, but nowhere do you see there is a 
principal sum of $270. I will show you the policy—Plaintiff’s Exhibit 1 and 
will refer you to that paragraph and will ask you if there is anything to justify 
considering the policy as only worth $67.50? A. It would be worth $270 if she 
had paid the $1.76 premium. 

“Q. She had paid the assessment? A. She paid one dollar. 
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“Q. But she was only required to pay one dollar subject to the renewal of 
one dollar, wasn’t she? A. The rate was $1.76. 


“Q. But she was required to pay but one dollar? A. It looks like it had been 
changed. 

“Q. It has been in your possession. A. Yes, sir. 

“Q. The premium receipt book that was issued in connection with that policy 

what is Ahe amount of the premium paid? A. It is one dollar and in some 
places it is marked fifty cents. I don’t know anything about this. 

“Q. But you know that the payment was one dollar? A. It should have heen’ 
$1.76 according to the by-laws. * * * 

“Q. I will refer you to my question. Is there anything in that policy that 
would justify you to fix the amount of your liability at $67.50 instead of $270? 
A. Yes, sir. 

“QO. What is that? A. The rate paid. 

“Q. And that is the reason you sent a check for $67.50 instead of for $270? 
A. Yes, sir.” 

The policy provided that the assessment was $1 each month and that the 
benefit was $270. There was nothing in the by-laws of the American Home Life 
Association which allowed the defendant to reduce the amount of the insurance 
or increase the monthly assessment. 

The evidence of Henry shows that he arbitrarily assumed the monthly assess- 
ment should have been $1.76 and that as the insured paid only $1 per month the 
amount of insurance was $67.50. 

[1] The claim that insured made false answers in the application for the 
policy was, so far as the record shows, not made until defendant filed its answer. 
Thus, when the $67.50 was paid, there was no dispute in good faith concerning 
the amount of the insurance nor basis for such a dispute, nor was there any 
consideration for the alleged settlement. Therefore, there was no_ settlement. 
Sappington v. Central Mut. Ins. Ass’n, 229 Mo.App. 222, 77 S.W.2d 140; Sheppard 
v. Travelers Protective Ass’n of America, Mo.App., 104 S.W.2d 784, 785. 

[2, 3] Of the defense that the policy was obtained through false answers 
in the application: The defendant, though conceding that plaintiff made a prima 
facie case, contends its evidence showing that insured at the time she signed the 
application and prior thereto had syphilis and chronic heart disease, and that death 
was caused by such disease was uncontradicted and, for that reason, the cause 
should not have been submitted to the jury. 

Dr. Hampton, for the defendant, testified that in December, 1932, he examined 
and treated the insured while she was in the City Hospital in St. Louis; that at 
that time the examination and laboratory tests indicated “she had active syphilis”; 
that he again examined insured on June 21, 1935; that she was then in a stupor, 
and “had prolonged and uncontrolled syphilis.” 

Plaintiff testified that he and the insured were married and thereafter lived 
together as husband and wife for 10 years prior to her death: that insured was 
a “healthy woman,” and “was never sick” until about 3 weeks prior to her death: 
and that she did not have syphilis. 

In the cross-examination of the plaintiff is the following: 

“Q. You mean to tell the Court and the jury that your wife did not have 
syphilis? A. I told him so a minute ago. 

“Q. And on what do you base your opinion? A. I slept with her every night 
for ten years. 

“Q. Are you qualified to pass upon that question? Have you ever had a 
test made of vour blood? A. I was testifying as to my own knowledge. 

“QO. And that is the only way you can testify? A. That is all I can do. 

“Q. Syphilis is a disease which is not always apparent to people of the same 
family, isn’t it? A. I don’t know. 

“Q. People have to take blood tests to find out if they have syphilis don't 
they? A. Maybe they do. T don’t know about such things.” ; 

It may be that plaintiff was not qualified to express an opinion as to whether 
or not his wife had syphilis. It was proper, however, for him to say that his 
wife was a “healthy woman,” which meant that she appeared to be in good health 
If it were true that the insured, during the entire 10 years she and plaintiff lived 
together as hushand and wife, appeared to be in good health until shortly before 
her death, then it should not be said that such fact was not some evidence that 
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insured did not have “active syphilis” in 1932 and did not have “prolonged and 
uncontrolled syphilis” some 3 weeks prior to her death. 

Thus the evidence of plaintiff tended to contradict the evidence of Dr. 
Hampton concerning the health of the insured. 

Moreover, if tht evidence of Dr. Hampton had not been contradicted, the 
jury could have believed or disbelievd all or any part of his evidence. State ex rel. 
y. Trimble et al., 307 Mo. 536, 271 S.W. 43. . 

The trial judge approved the verdict, and we find nothing in the record 
indicating passion or prejudice on the part of the jury. 


[4, 5] The defendant argues that plaintiff’s instruction No. 2 was erroneous 
because it “does not take into consideration” the “two valid defenses.” The 
instruction does not refer to the alleged settlement. The defendant’s evidence shows 
there was no settlement, and such question should not have been submitted to 
the jury. The instruction did not allow a verdict for the plaintiff unless the jury 
found that the policy was delivered to the insured “while she was in sound health.” 
If insured were in sound health when the policy was delivered, then the answers 
in the application were not false. 

The defendant also criticizes plaintiff’s instruction No. 3 upon the ground that 
it authorized a verdict for the plaintiff without requiring the jury to find that 
settlement had not been made. 

This question was determined in our discussion of plaintiff’s instruction No. 
2, and further discussion is unnecessary. 

What we have said disposes of all of the questions presented on this appeal. 

The judgment is affirmed. 

Sperry, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

All concur. 


WILLIAMS v. AMERICAN LIFE & ACCIDENT INS. CO. No. 24394. 
St. Louis Court of Appeals. Missouri. Feb. 1, 1938. 
Rehearing Denied Feb. 16, 1938. 
112 Southwestern Reporter (2d) 909. 

1, REINSTATEMENT. 

The revival of a policy is subject to good health requirement, since revived 
life policy is regarded as a new contract. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


2. MISREPRESENTATION. 

Whether insured falsely represented condition of her health at time of alleged 
application for revival of life policy was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

3. BURDEN OF PROOF. 

In action on life policy, insurer had burden of proving alleged misrepresentations 
as to condition of insured’s health at time of alleged revival of policy. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

7. ADMISSION. 

In action on life policy, wherein insurer alleged that policy had lapsed and was 
revived while insured was not in good health, beneficiary was not concluded by 
admissions in affidavit that his wife’s health had been affected on date prior to 
alleged revival, but statement with other testimony of beneficiary that shortly 
before insured went to hospital she was active and healthy was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

8. SETTLEMENT. 5 , 

_ A-compromise settlement of a claim on a life policy is presumptively negotiated 
in good faith by officer representing insurer, but the presumption is rebuttable, and, 
. the evidence warrants a reasonable inference to the contrary, the question is for 
the jury. 

(For other cases, see Insurance, Dec. Dig. §§ 646[1], 668[14].) 
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9. SETTLEMENT. 

Where amount of claim for insurance is liquidated on insured’s death and 
settlement is made for less than face of policy, and there is an absence of a dispute 
in good faith, the settlement is void for lack of consideration. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

10. SETTLEMENT. 

In action on life policy, wherein insurer alleges a settlement for less than face 
of policy, although amount of claim became liquidated on insured’s death, whether 
there is an absence of dispute in good faith which will void the settlement for lack 
of consideration is for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from St. Louis Circuit Court; Charles B. Williams, Judge. 

“Not to be published in State Reports.” 

Action by William Williams against the American Life & Accident Insurance 
Company, to recover the balance allegedly due on a policy of life insurance. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Martin Farrow, of Springfield, for appellant. 

Dubinsky & Duggan and M. J. Doherty, all of St. Louis, for respondent. 

McCuu.en, Judge. 

This suit was brought by respondent, plaintiff, to recover from appellant, defend- 
ant, $750 of a balance of $818 alleged to be due on a policy of insurance for $1,000 
issued by the First National Life Insurance Company on the life of Ida M. Wil- 
liams, the deceased wife of plaintiff. The cause was originally instituted in a jus- 
tice of the peace court, and the amount prayed for was limited to the maximum 
of the jurisdiction of that court. After a judgment for plaintiff, defendant appealed 
to the cireuit court. A trial before the circuit court and a jury resulted in a 
verdict and judgment for plaintiff in the sum of $750, with interest thereon from 
the date of the death of the deceased, amounting to $173.25, less $5.90 deduction 
for premiums with interest. Defendant brings the case to this court by appeal. 

Since no question arises on the pleadings, it is sufficient to say that plaintiff's 
amended petition contained the necessary allegations to admit the evidence which 
will be referred to. Defendant filed no pleading. 

Defendant contends that the trial court erred in refusing to give its peremp- 
tory instruction in the nature of a demurrer to the evidence at the close of the entire 
case; in refusing to give defendant's instruction No. 2 withdrawing fron the jury's 
consideration the validity of the release mentioned in the evidence, and in giving 
plaintiff's instruction No. 1. These points make it necessary to review the evidence. 

Plaintiff introduced in evidence the policy sued on. The amount of the insur- 
ance named therein is $1,000, the monthly premium $2.37, and plaintiff is named 
therein as beneficiary. 

[1] Defendant bases its contentions on the view that the policy had lapsed and 
was revived when the insured was not in good health. If the policy had actually 
iapsed and was actually revived, it was, of course, subject to the good health clause 
on such revival because a revival of a policy of insurance is to be regarded as a new 
contract. Jenkins vy. Ins. Co., 171 Mo. 375, 71 S.W. 688; State ex rel. Ins. Co. v 
Shain et al., 334 Mo. 385, 66 S.W.2d 871. We are of the opinion, however, that the 
evidence was not of such a character as to show conclusively that there was a lapse 
and a revival of the policy. Plaintiff’s evidence affords the basis for the reasonable 
inference that there was no lapse and no revival, while defendant’s evidence is 
entirely too uncertain, as to a revival ever having been made, to justify such a 
ruling as defendant contends for. It is true Aubuchon testified that the policy had 
lapsed and a revival application had been signed by the assured, but the revival 
document itself was not produced. A mere sample form thereof was offered as 
secondary evidence. Furthermore, defendant’s president frankly testified that 
he never saw such revival application and did not know whether one was executed. 


It will also be noted that, while clear and unequivocal evidence of the date and 
amount of the lien for premium payments was stamped and carefully filled in with 
ink on the policy, nothing whatsoever appeared on the policy to show that it had 
been revived, although, according to Aubuchon, the lien note and revival applica- 
tion were made at the same time. 
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{2-5] Under such evidence as we have in this record, the question of whether 
or not the insured made false and fraudulent representations concerning her 
health at the time of the alleged application for revival was one of fact for determin- 
ation by the jury. Fernandez v. Mutual Life Ins. Co. of Baltimore, 230 Mo.App. 
857, 78 S.W.2d 526; Jefferson v. Life Association, 69 Mo.App. 126, 133. Defend- 
ant’s contention that the insured made false representations as to the condition of 
her health at the time of the alleged revival of the policy put upon defendant the 
burden of proof to sustain such issue, and it has beeri held repeatedly by the courts 
of this state that it is beyond the power of a trial court to direct a verdict in favor 
of the party who has the burden of proof, unless the testimony is admitted to be 
true, or the proof offered is of such a clear documentary character as to estop the 
opposite party from denying it; and, furthermore, the reviewing court is precluded 
from giving weight to defendant’s evidence where the jury has accepted plaintiff's 
evidence as true. Katz vy. Union Central Life Ins. Co., 226 Mo.App. 618, 621, 44 
S.W.2d 250, 252: Jefferson v. Life Ass'n, 69 Mo.App. 126, 133. 

{6] In the case at bar the court submitted to the jury in defendant’s instructions 
numbered 2 and 3 the issues of the revival of the policy on April 4, 1932, and the 
condition of the health of the insured at the time of such alleged revival, and, the 
jury having found in favor of plaintiff on such issues, we are precluded from inter- 
fering on the grounds contended for by defendant. Fernandez v. Ins. Co., 230 
Mo.App.857, 78 S.W.2d 526; Katz v. Union Central Life Ins. Co., 226 Mo.App. 
618, 44 S.W.2d 250. 

[7] Defendant contends that the admission of plaintiff in the affidavit made by 
him that the illness of his wife began in March, 1932, together with the hospital 
records necessarily conclude plaintiff because they are uncontradicted and unex- 
plained. As to the affidavit mentioned, it will be recalled that all plaintiff said 
therein was that his wife’s health began to be “affected” in March, 1932, which is 
very far from a statement that she was suffering from pulmonary tuberculosis. 
Furthermore, plaintiff testified that, when his wife went to the hospital about June 
14th or 15th, she was able to do her work before that time, and that she was taken 
sick around the last of May; that she did her housework every day and “got the 
kids out to school; that in April she was up doing her work and that she was a 
healthy woman at that time.” This testimony of plaintiff was corroborated by the 
testimony of Rev. Gyce. These were matters for the jury to determine, and, hav- 
ing been determined by the jury against defendant, we are not authorized to inter- 
fere. Katz v. Union Central Life Ins. Co., supra; Jefferson v. Life Ass’n, supra. 

[8] Defendant contends that there was a bona fide dispute and that the burden 
was on plaintiff to show a want of consideration for the compromise settlement 
which was made, and that the law presumes that defendant’s officer acted in good 
faith in effecting the compromise. The cases cited by defendant do hold that there 
is such a presumption, but it is not a conclusive one and, of course, when there is 
evidence warranting a reasonable inference to the contrary, the question becomes 
one for the determination of the jury. 

[9,10] It will be recalled that Rev. Gyce testified positively that defendant’s 
president said that defendant did not assume the liabilities of the insolvent First 
National Life; also that Mr. Hunt did not state that the company refused to pay 
because of the condition of the health of the insured at the time the policy was said 
to have been revived. It has been held that where the amount of a claim for insur- 
ance is liquidated upon the death of the insured and a settlement is made for less 
than the face amount of the policy, and there appears to be an absence of a dispute 
in good faith, such a settlement is void for lack of consideration, and the question 
ot whether or not a dispute in good faith was present or absent is a matter to be 
determined by the jury. Wetmore y. Crouch, 150 Mo. 671, 51 S.W. 738; Biddlecom 
v. General Accident Assur. Co., 167 Mo.App. 581, 152 S.W. 103; Fowler v. Missouri 
Mutual Ass’n, Mo.App., 86 S.W.2d 946: Dodt v. Insurance Co., 186 Mo.App. 168, 
171 S.W. 655. 

[11,12] Defendant contends that the court erred in permitting plaintiff to test- 
ify that insured took sick in May, 1932. Defendant cites, among others, the case 
of Atkinson v. American School of Osteopathy, 199 Mo.App. 251, 202 S.W. 452, 
wherein this court stated the general rule that a lay witness will not be permitted to 
attempt a diagnosis of another person’s illness. An examination of the case itself 
discloses that, while the court did state the general rule, it nevertheless held that 
permitting a lay witness, who had herself been a sufferer with asthma for years, 
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to state that she had never discovered symptoms in plaintiff before entering defend- 
ant’s school, was not prejudicial error. The judgment for plaintiff in that case 
was affirmed. 

Defendant also cites Morris v. Union Depot Bridge & Terminal R. Co., 320 
Mo. 371, 8 S.W.2d 11. In that case the Supreme Court held that a nonexpert wit- 
ness may testify to a person’s physical appearance and condition, and found 
nothing in the evidence therein to warrant a reversal of the judgment for plaintiff. 

In the case at bar, plaintiff's testimony was not an attempt to diagnose the 
insured’s condition, and we think the trial court’s ruling was correct wherein it 
held that plaintiff, even though a lay witness, could state the fact that the insured 
took sick in May, and could tell about her condition and appearance with respect 
to her health at the time mentioned. A nonexpert witness may testify concerning 
the appearance of a party as indicating the condition of his health. The fact that 
testimony is given by a non-expert on such a subject may weaken the probative 
force of the testimony, but it does not destroy its competency. Norris v. R. Co., 
239 Mo. 695, 144 S.W.783. 

We have examined all the points made by defendant herein and find nothing in 
the record which would warrant this court in reversing the judgment. The judg- 
ment is therefore affirmed. 

Hostetter, P. J., and Becker, J., concur. 


GREEN v. AMERICAN LIFE & ACCIDENT INS. CO. No. 24251. 
St. Louis Court of Appeals. Missouri. Feb. 1, 1938. 
Rehearing Denied Feb. 16, 1938. 
112 Southwestern Reporter (2d) 924. 
3. REINSURANCE. 

In suit on life policies against reinsuring company, evidence held to show 
that defendant company acquired the policies not from the original insurer 
but from a company which subsequently became insolvent and was dissolved 
and from which, under a reinsurance agreement pursuant to a circuit court 
order, the defendant company took over the policies, and hence beneficiary was 
bound by the limitations upon defendant’s liability which were written into the 
reinsurance contract. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

4. INSOLVENCY. 

When insurance company was adjudicated insolvent and receivers appointed, 
the company’s right to continue insurance business ceased and all its outstanding 
liability was canceled by operation of law, except claims of its policyholders for 
unearned premiums and cash surrender values of policies. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

5. AGREEMENT. 

Where defendant insurance company entered agreement with receivers of an 
insolvent insurance company whereby defendant took over certain of insolvent 
company’s policies, rights of holders of the transferred policies against defend- 
ant were measured and limited by the agreement. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

6. REINSURANCE AGREEMENT. 

Where reinsurance agreement between defendant company and _ insolvent 
company, which had insured life policies, was entered into pursuant to a court 
order made in the course of a receivership proceeding in which all policyholders 
were represented by the superintendent of the insurance department, insured 
was bound by the terms of the reinsuring agreement, irrespective of whether 
it received notice thereof. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

7. ELECTION. 

Where defendant insurance company entered agreement with receivers of 
an insolvent insurance company whereby defendant took over certain of insol- 
vent company’s life policies, insured who had policy revived and began paying 
premiums to defendant made an election thereby to continue insurance with 
defendant under terms of the agreement. 

(For other cases, see Insurance, Dec. Dig, § 679.) 
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8. LAPSE. 

Where defendant insurance company, in taking over policies of insolvent 
company, received no assets or reserve values from such company, and insured 
had allowed his policy to lapse for nonpayment of premiums, beneficiary could 
not recover against reinsuring company on the theory of extended term insur- 
ance, since there was no reserve value to be applied toward the purchase 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 682.) 


Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 
“Not to be published in State Reports.” 


Action by Fannie Green, widow of Gabe Green, deceased, against the 
American Life & Accident Insurance Company, a corporation, to recover on 
the policies of life insurance issued on the life of the deceased by the Quick 
Payment Old Line Life Insurance Company, on theory that defendant had 
assumed liability on the policies. At a trial de novo in circuit court on appeal 
from justice court, judgment was entered against defendant for the Tone 
amount of the policies which totaled $285, plus $228.50 by way of penalty and 
attorney's fees, and defendant appeals. 

Reversed. 

Jones, Hocker, Gladney & Grand and Warren F. Drescher, Jr., all of St. 
Louis, Mo., for appellant. 

S. R. Redmond and Henry D. Espy, both of St. Louis, for respondent. 

BENNICK, Commissioner. 

This is an action upon two policies of insurance which were issued by the 
now defunct Quick Payment Old Line Life Insurance Company upon the life 
of plaintiff’s husband, Gabe Green, who died on April 26, 1934. However, the 
action is brought against defendant, American Life & Accident Insurance Com- 
pany, upon the theory that it had assumed whatever liability was outstanding 
on the policies; and that it had done so was admitted by defendant itself 
in the course of the making of its own proof. 

The one policy, identified as No. 49205, had been issued on March 15, 1920, 
and was for the face amount of $135, which sum was made payable to the 
executors or administrators of the estate of the insured, or any relative by 
blood or connection by marriage of the insured, or to any person appearing 
to the company to be equitably entitled to the proceeds of the policy by reason 
of having incurred expense on behalf of the insured for his burial. 

It appears, incidentally, that plaintiff, who is the widow of the insured, 
maintains this action by virtue of an order of the probate court of the city of 
St. Louis refusing letters of administration on the estate of the insured and 
authorizing and empowering her, as such widow, to sue for, collect, and retain 
the proceeds of the two policies as her absolute property. 

The policy in question provided for the payment of a monthly premium by 
the insured, but with a grace period of four weeks allowed for the making of 
payment. 

Among the other provisions of the policy was one for the revival of the 
same upon certain specified conditions after a lapse of the policy for the non- 
payment of premium; another providing that no agent should have the power 
on behalf of the company to modify any of the terms of the contract, and that 
no condition, provision, or privilege thereof could be waived or modified except 
by indorsement thereon signed by one of the officers of the company; and still 
another that, if after premiums had been paid for three full years, the policy 
should be allowed to lapse for nonpayment of premium, the insured would 
automatically become entitled to such extended term insurance for the face 
amount of the policy as its cash surrender value, less any indebtedness, would 
purchase at the attained age of the insured, unless he should elect in lieu 
thereof to receive either a paid-up life policy for the amount available at the 
date of lapse, or else the cash surrender value of the policy. 

Upon the back of the policy was an indorsement by defendant purporting 
to show that the policy had been revived on June 13, 1932, and that a lien of $2.25, 
bearing simple interest at the rate of 6 per cent. per annum, existed against the 
os, subject to the terms of a premium note dated June 13, 1932, the date of 
the revival. 
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The other policy, identified as No. 19142, which had been issued on April 
16, 1917, was for the face amount of $150, but was otherwise identical with 
policy No. 49205 as to its provisions, including the indorsement on the back 
with regard to the lien which had been placed against it. 

Both policies would appear to have lapsed for nonpayment of premium 
on or about March 27, 1933, which was approximately thirteen months before 
the date of the death of the insured; and, if plaintiff is to recover on the 
policies, it can only be upon the theory that at the date of lanse there was 
then a reserve available with which to have purchased extended term insurance 
for the face amount of the policy for a period of time sufficient to have embraced 
the date of the death of the insured. 

Originating in a justice’s court, the case was taken on appeal to the circuit 
court, wherein, upon a trial de novo, a verdict was returned’ in favor of plaintiff, 
and against defendant, for the face amount of both policies, with interest, 
together with a further allowance of $228.50 by way of penalty and attorney's 
fees for vexatious refusal to pay. Judgment was rendered accordingly; and, 
following the refusal of its motion for a new trial, defendant’s appeal to this 
court has been perfected in the usual course. 

Though there are other points raised, the decisive question in the case is 
that of whether defendant should have had a directed verdict at the close of all 
the evidence. 

In view of the fact that defendant had not issued the policies upon which 
plaintiff has sued but had merely assumed certain liability thereunder, the 
determining point in the case is that of the extent, if any, to which plaintiff's 
rights were affected by the limitations put upon defendant’s liability in the 
contract by which it claims that it assumed and took over the policies. 

Defendant’s evidence disclosed by certified copies of the records of the 
insurance department that on February 8, 1927, the Quick Payment Old Line 
Life Insurance Company, which had issued the policies, had changed its name 
to First National Life Insurance Company of America, and that on August 18, 
1931, a reinsurance agreement had been entered into between said First National 
Life Insurance Company of America and the Mississippi Valley Life Insurance 
Company by which the latter took over certain of the former’s policies, includ- 
ing the two policies now in suit. 

It was an admitted fact that thereafter one Moran, a policyholder in the 
Mississippi Valley Life Insurance Company, instituted a receivership suit in the 
circuit court of the city of St. Louis, in which suit he alleged that said 
Mississippi Valley Life Insurance Company was insolvent and mismanaged: 
that two receivers were appointed for the company, one of whom was the 
superintendent of the insurance department, who had meanwhile intervened in 
the suit; and that the company was enjoined by the court from further transact- 
ing. any insurance business, or from in any manner creating or attempting to 
create any obligation on behalf of itself. Elsewhere it appeared from the rec- 
ords of the court that the order of dissolution of the corporation was entered 
on April 25, 1932. 

During the progress of the receivership, defendant, American Life & Acci- 
dent Insurance Company, entered into negotiations with the receivers of the 
Mississippi Valley Life Insurance Company with a view to taking over certain 
of the latter’s monthly industrial and stipulated premium policies, among 
which, under defendant's version of the facts, were included the two policies 
now in suit, and as a result of these negotiations a contract or reinsurance 
treaty was agreed upon and prepared as of May 14, 1932, on which date the 
court authorized its receivers to execute the same, after specifically finding 
that it was to the best interest of the policyholders that defendant's offer of 
reinsurance be accepted. 

Bearing in mind that plaintiff counts for her recovery upon the theory that 
at the lapse of the policies for nonpayment of premium there was a reserve 
available with which to have purchased extended term insurance for a period 
embracing the date of the death of the insured, it is apparent that the ultimate 
result in the case must depend upon the question of whether she was bound 
and concluded by the fourth paragraph of the contract thus entered into after 
its approval by the court, which provision was as follows: 

“As part of the consideration for this contract of reinsurance there shall be 
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established and placed against each policy on which liability is assumed here- 
under by the American Life and Accident Insurance Company, a lien equal to 
one hundred per cent of the legal reserve thereon, as it has been established 
and carried on the books and records of Mississippi Valley Life Insurance 
Company, on the date to which premium has been paid to said Mississippi 
Valley Life Insurance Company, such lien to bear interest at the rate of six 
(6%) per cent per annum compounded annually. Both lien and interest thereon 
shall be deducted from any payment made by American Life and Accident 
Insurance Company, pursuant to the terms of said policy, and from any settle- 
ment thereunder, or from the value used to purchase any paid up or continued 
insurance except as otherwise hereinafter provided. American Life and Acci- 
dent Insurance Company agrees that in the event of the death of any insured 
within ten years from May 14th, 1932, while his or her policy is in force, it will 
waive the aforesaid lien, or any balance thereunder remaining, and all interest 
accumulated thereon, but if death occurs after ten years from May 14th, 1932, 
the amount of the lien unpaid shall be deducted from any death benefit on any 
such policy.” 

Defendant bases its defense upon the above provision of the contract or 
reinsurance treaty, contending that it took over the policies impressed with a 
lien equal to the full reserve thereunder, and that consequently, when the 
policies were allowed to lapse on March 27, 1933, for nonpayment of premium, 
there was no reserve available with which to have purchased extended term 
insurance for any period of time extending beyond the date of lapse. 

Indeed, defendant’s evidence disclosed that the indebtedness against each 
policy at the date of lapse was actually in excess of what would have been its 
reserve value except for the above lien, in view of the further lien for $2.25 
which had been placed against each policy on June 13, 1932, at the time the 
policies were revived by defendant, which lien represented the amount of 
premiums accruing but not paid upon the policies following the order of the 
court appointing receivers for the Mississippi Valley Life Insurance Company. 
It will be recalled that such lien had been indorsed upon each of the policies 
subject to the terms of premium notes of even date, among the provisions of 
which was one that, if the policies should lapse, the amount of the lien would 
be applied towards the reduction of any extended term insurance. 

Defendant admits, of course, that, if the policies had been “in force” at the 
date of the death of the insured which occurred within ten years from May 14, 
1932, the lien impressed upon the reserve value of the policies would have been 
waived as provided in the reinsurance contract, but it insists that, inasmuch 
as the policies were not “in force” at the insured’s death but had been allowed 
to lapse, the rights of plaintiff as beneficiary were consequently to be measured 
hy the terms and provisions of the reinsurance contract, which would neces- 
sarily mean that there was no reserve value at the date of lapse with which to 
have purchased extended term insurance. 

Plaintiff for her part seeks to avoid the consequence of the limitations upon 
defendant’s liability as embraced in the reinsurance contract by insisting that 
the insured had had no notice of and had never accepted the same, and by 
further insisting that at all times prior to defendant’s assumption of liability 
under the policies the insured’s contractual relations had been with the Quick 
Payment Old Line Life Insurance Company, and never with the First National 
Life Insurance Company of America or the Mississippi Valley Life Insurance 
Company. And, while she admitted that prior to the death of the insured the 
policies had beeen allowed to lapse for nonpayment of premium, she relied for 
her right to recover upon certain tables printed in the policies, which disclosed 
that, at the number of years the policies has been carried, the reserve valu: 
thereunder at the date of lapse, assuming that such reserve value was available 
for the purchase of extended term insurance, would have sufficed to purchase 
such insurance for the full amount of the policies for a term extending long 
beyond the date of the death of the insured. 

_ We see no escape from the conclusion that the absence of any liability on 
defendant’s part appeared in the case as a matter of law. . 

Plaintiff herself did not testify, but relied instead upon the testimony of her 
daughter, Maxine Hill, whose testimony was that she had taken care of the 
insurance business for the family, including the payment of premiums, from 
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and after 1927. Prior to 1932 she had been employed, but early in 1932 she 


gave up her work so that she could be at home all the time with her father and 
mother. 


While Maxine Hill testified at the outset that she “did not ever pay any 
premiums to the Mississippi Valley Life Insurance Company,” she later repud- 
iated such statement by testifying: “I wouldn’t say I didn’t pay them to the 
Mississippi Valley Life Insurance Company * * * I don’t know to whom I was 
paying the premiums.” 

But what is of even more importance than this is that elsewhere in her 
testimony she positively admitted that in 1931, at a time when the insurance 
was in arrears, she took a payment to the office of the Mississippi Valley Life 
Insurance Company, and “we were reinstated there at that time,” though it 
does appear that after reinstatement she was sent to the old office of the 
Quick Payment Old Line Life Insurance Company to make the actual payment. 
Quite obviously, if it was a fact, as Maxine Hill herself admitted, that the 
Mississippi Valley Life Insurance Company reinstated the policies, it could 
only have been so for the reason that that company had meanwhile assumed 
the liability under the policies, and, with such an admission contained in her 
own evidence, plaintiff is not now to be heard to contend that the Mississippi 
Valley Life Insurance Company had never assumed such liability. And, more- 
over, that Maxine Hill knew of the subsequent failure of the Mississippi Valley 
Life Insurance Company was shown by her testimony regarding a conversation 
she had with one Doan, defendant’s manager, with respect to the “consideration” 
that defendant would accord the holders of the policies it had assumed, wherein, 
in referring to certain of the policies thus taken over by defendant upon which 
it was not “responsible”, she stated, “They had been paid up before the 
Mississippi Valley Life Insurance Company went under.” 


[1, 2] So it not only appeared from the certified copies of the records of 
the insurance department, but also from plaintiff’s own evidence, that the 
Mississippi Valley Life Insurance Company had at one time assumed the two 
policies now in suit, while the fact that the Mississippi Valley Life Insurance 
Company subsequently became insolvent and was dissolved, and that certain 
specified classes of its policies were thereafter taken over by defendant by 
virtue of the reinsurance contract, appeared from the records of the circuit 
court, which import verity, and are conclusive upon plaintiff in this action, 
inasmuch as the insured, having been a policyholder in the Mississippi Valley 
Life Insurance Company and as such necessarily affected by the outcome of 
the case, was a party by virtual representation in the receivership suit in the 
course of the final determination of which the reinsurance contract was made. 


{3] Thus in view of the showing, not only that the two policies in suit had 
been assumed by the Mississippi Valley Life Insurance Company prior to its 
dissolution, but also that upon the plan on which they had been written they 
fell within one of the classes of policies covered by the reinsurance contract, 
the record in its entirety is to be taken as having conclusively established 
the fact that defendant, in assuming liability under the policies, took them over 
from the receivers of the Mississippi Valley Life Insurance Company pursuant 
to that contract. The importance of this is, of course, that plaintiff is no 
longer to be heard to insist that defendant acquired the policies, not from the 
Mississippi Valley Life Insurance Company, but directly from the Quick 
Payment Old Line Life Insurance Company, so as to have enabled her to 
escape the consequences of the limitations upon defendant’s liability which were 
written in the reinsurance contract. 

{4, 5] Now upon the adjudication of the insolvency of the Mississippi Valley 
Life Insurance Company and the appointment of receivers for it, that company 
ceased to have the right to continue its insurance business, and all its outstanding 
liability on its policies was thereby canceled and terminated by operation of 
law save as to the claims of its policyholders, as creditors of the company, for 
their unearned premiums and the cash surrender values of their policies. 32 
C.J. 1039. But in this case the reinsurance agreement was entered into with 
defendant, and thereupon the rights of the policyholders, if they elected to 
continue their insurance with defendant, were necessarily to be measured by 
the terms of the contract of defendant’s assumption of liability, since the 
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policyholders could obviously hold defendant to no greater liability than that 
which it had assumed. 


The insured for his part made his election when he had his policies revived 
and began paying premiums to defendant. 

[6, 7] There is considerable discussion in the case about whether the insured 
received notice from defendant of the terms of the reinsurance contract. Suffice 
it to say that the measure of defendant's liability was fixed by the contract, and 
did not depend upon any notice to the policyholders. This is no case of a 
private reinsurance agreement entered into between two companies where the 
assent of the policyholders to any change would be required, but here the rein- 
surance agreement was entered into by virtue of a court order which was made 
in the course of the receivership proceeding in which all the policyholders 
were represented by the superintendent of the insurance department, and by the 
result of which they were no less bound than if their names had appeared 
as actual parties to that suit. Once a policyholder elected to pay his premiums 
to defendant, the latter became liable to such policyholder, not, however, to the 
extent originally provided in the policy, but only to the extent of the liability 
it had assumed under the reinsurance contract. 

[8] In this case it would appear that in taking over the policies defendant 
received no assets or reserve values from the Mississippi Valley Life Insurance 
Company, so that there could have been no basis for according such policies a 
reserve value at the time of their revival by the policyholders. Indeed, it was 
undoubtedly due to the fact that the Mississippi Valley Life Insurance Company 
had no assets or reserve value to turn over that the lien was placed against 
what purported to be the reserve value under each policy thus assumed by 
defendant. So it was that, if the insured had kept his policies in force up to 
the time of his death, defendant would have been liable to plaintiff for their 
full face amount, but, when he allowed them to lapse for nonpayment of 
premium, there was no reserve value available to be applied towards the pur- 
chase of extended term insurance, with the result that defendant is now not 
liable on the policies. 

Plaintiff counts largely for her recovery upon our prior decision in Green v. 
American Life & Accident Insurance Co., Mo.App., 93 S.W.2d 1119. By way of 
distinguishing that case from this, it is enough merely to point out that the 
evidence in the two cases was in some respects materially different, and 
especially so as regards the conclusive showing in the present case that the 
two policies in suit were assumed by defendant pursuant to the reinsurance 
contract. 

For the reasons stated, it follows that the judgment rendered by the circuit 
court should be reversed, and the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly reversed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


KELLEY v. UNITED MUT. INS. ASS’N. No. 18854. 
Kansas City Court of Appeals. Missouri. Jan. 10, 1938. 
Rehearing Denied Jan. 31, 1938. 
112 Southwestern Reporter (2d) 929. 
2. CANCER. 

Where conflicting evidence showed a bona fide controversy to exist as to 
whether insured, who died from cancer, had cancer at time of application for life 
policies, insurer was justified in negotiating for compromise on the policies. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. DURESS. 

That a beneficiary under a life policy was in financial difficulties which induced 
beneficiary to sign a compromise agreement with insurer did not constitute duress 
so as to invalidate the agreement. 

(For other cases, see Insurance, Dec. Dig. § 579.) 
4+. COMPROMISE. 

__In action on life policies, where insurer had obtained compromise agreement 
with beneficiary, and evidence conflicted as to whether beneficiary was of sound 
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mind at time agreement was signed, so as to be bound thereby, issue of insanity 
was properly submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Jackson County; Daniel E. Bird, Judge. 

“Not to be published in State Reports.” 

Action by Howard W. Kelley, administrator of the estate of Aurilla B. 
Ervin, deceased, who was substituted as plaintiff on the death of the deceased, 
against the United Mutual Insurance Association, a corporation, on four life 
policies issued by defendant and of which deceased was beneficiary. Judgment 
for plaintiff for $3,000, $1,000 having been previously paid as settlement, and defend- 
ant appeals. 

Reversed and remanded. 

Morrison, Nugent, Wylder & Berger, of Kansas City, and Irwin, Bushman & 
Buchanan, of Jefferson City, for appellant. 

F. M. Kennard and Walter J. Gresham, both of Kansas City, for respondent. 

SHAIN, Presiding Judge. 

In this action the plaintiff seeks to recover on four policies of insurance 
issued by defendant on the life of Buford W. Ervin, in the amount of $1,000 
—_ In each of said policies Aurilla B. Ervin, wife of insured, is made the hene- 
ciary. 

Suit was filed by Aurilla B. Ervin on August 22, 1934. Mrs. Ervin died on 
October 8, 1934, and the administrator of her estate was duly substituted as the 
plaintiff. 

Plaintiff’s petition is in five counts. The first four counts are each conven- 
tional in form, declaring upon the policy and pleading requisites of such cause of 
action. 

The fifth count of plaintiff’s petition presents the vital issue before us for 
review and is as follows: 

“For his fifth cause of action plaintiff makes all of the allegations of his first 
four causes of action a part of this his fifth cause of action, and states that 
after the death of said insured a representative of the defendant visited said bene- 
ficiary while she was ill and distracted, and that defendant falsely represented to 
her that said insured had made misrepresentations in obtaining said policies, and 
while she was mentally distracted and in no condition to know what was being 
done or to understand the nature thereof, said representative delivered to her the 
sum of One Thousand ($1,000.00) Dollars, instead of the sum of Four Thousand 
($4,000.00) Dollars to which she was legally entitled, and fraudulently and by 
duress obtained the signature of said beneficiary to a release in full, and when 
she requested further payment defendant refused to pay and asserted that it had 
been released from all liability thereby. 

“Plaintiff states that by reason of said fraud and duress said release is void 
and of no effect. Plaintiff states that by reason of said partial payment of One 
Thousand ($1,000.00) Dollars the defendant should he allowed credit in said 
sum upon his four causes of action as above set out.” 

Defendant’s answer, as to each of the first four counts, is in conventional form 
denying liability on grounds of misrepresentations by insured in his application 
for insurance and further pleads a compromise settlement. 

Defendant’s answer as to the fifth count of plaintiff’s petition is as follows: 

“1, Answering the fifth count of plaintiff's amended petition, the defendant 
admits that it paid the plaintiff the sum of $1,000.00, but says that the same was 
paid as a compromise and settlement of all claim and demand under the four 
policies sued upon and in the manner hereinafter stated, and denies each and every 
other allegation in the fifth count of plaintiff’s petition contained. 

“2. Further answering the fifth count of plaintiff’s petition, defendant says 
that after the death of Buford W. Erwin it discovered that the said Buford W. 
Erwin at the time of the making of his written application for membership in 
the defendant association and at the time of the issuance of the four separate 
certificates or policies sued upon in the first four counts of plaintiff's petition, 
was and had been suffering with a malignant injury to his foot, which was 4 
cancerous condition; that he was and had been diseased and not in good health, 
and that within two years prior to the making of the application and the issuance 
of said certificates or policies, had received medical and surgical treatment; that 
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a controversy then arose between the defendant association and Aurilla B. Erwin, 
the beneficiary named in said certificates or policies, as to whether or not said 
certificates were of any force and value, and as to whether or not the defendant 
association was indebted to the said Aurilla B. Erwin on account of said certificates 
on policies in any sum whatever; that because of the misrepresentations and false 
statements and warranties so made by the said Buford W. Erwin that he was not 
or had not bene afflicted with cancer, that he was at the time not diseased but 
was in good health, and that he had not within two years received any medical 
or surgical treatment, it believed in good faith that it was not liable for any sum 
whatever on account of said certificates or policies, but that said certificates were 
null and void; but in order to settle the dispute with the said Aurilla B. Erwin, 
the beneficiary, and to avoid further controversy and litigation, it entered into a 
compromise settlement, an accord and satisfaction, with the said Aurilla B. Erwin, 
and defendant paid the said Aurilla B. Erwin the sum of $250.00 on each of said 
policies, or $1,000.00 in all, in full settlement, compromise, accord and _ satisfaction 
of her claim; that said Aurilla B. Erwin accepted said sum of $1,000.00 in full 
settlement, compromise, accord and satisfaction of her claim, agreed to and did 
release the defendant from further liability on account of said certificates or 
policies and each thereof, and surrendered said policies to the defendant to be 
cancelled, and at the same time released the defendant from any and all liability 
arising out of or on account of said certificates and each thereof; that said release 
was in writing duly made and executed by the said Aurilla B. Erwin, a duly 
verified copy thereof being attached hereto and marked Exhibit A. Defendant 
now pleads said settlement as an accord and satisfaction for any and all claim 
or claims under or on account of said four certificates or policies and each thereof. 
Defendant further says that the plaintiff further says that the plaintiff has ever 
since retained and still retains the said sum of $1,000.00 paid as aforesaid as a 
compromise and settlement and has not tendered or offered to tender back said 
sum to this defendant, and is thereby estopped from asserting any claim or right 
under or on account of said four certificates or policies or either thereof.” 

There are no questions raised as to incorporation, issuance of policies for due 
consideration, nor as to death of insured and due proof of same. 

[1] We deem it our duty to review this case with consideration to the theory 
assumed by plaintiff and defendant in the trial of the case in the circuit court. 
The theory upon which the issues were presented is best shown by plaintiff’s 
— instruction and hy defendant’s principal instruction which we set out 
in full. 

Plaintiff’s instructions are as follows: 

“ ‘The court instructs the jury that if you find and believe from the evidence 
that Buford W. Ervin was in good health at the time he took out the certificates 
of insurance mentioned in evidence, and if you further find that he was not then 
afflicted with cancer or other disease which caused or contribued to his death, and 
if vou further find that Aurilla B. Irvin was in a distracted mental condition at 
the time she signed the release introduced in evidence, and if you find that 
defendant’s representative took advantage of such mental condition, if any, to 
induce her to sign said release, and if you find that she could not and did not 
understand the nature and effect of the transaction, and if you find that she was 
unable to realize the antagonistic position of defendant’s representative, then your 
verdict will be for the plaintiff in the sum of $3,000.00, and you may also allow 
naa on such sum at the rate of six per cent per annum from June 19, 1934, 
to date.’ ’ 

Defendant’s instructions are as follows: 

“<The court instructs the jury that if you find that after death of Buford Ervin, 
the defendant company received information that the said Buford Ervin was not 
in good health but was suffering from cancer at the time he applied for the policies 
of insurance, or that he had made a false statement in his application to the effect 
that he had not been treated by a physician two years prior to the 4th day of 
June, 1931, the date of his applications for the policies issued to him, and that 
the defendant had reason to believe and did believe that he was suffering from a 
cancer on his left foot and that he had been treated by Dr. Grabske in June, 1930, 
then, for either of these causes, the defendant had the right to refuse to pay 
any sum whatsoever thereon, and if you further find that a dispute arose between 
the defendant and the beneficiary concerning these facts, and on the 18th day of 
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July, 1934, they entered into a compromise agreement whereby the defendant paid 
more than the sum it contended was due to the beneficiary and that the beneficiary 
accepted a less sum than the face value of the policies then such compromise and 
agreement became final and binding upon both parties; unless you further find, 
(1) that at the time of making such an agreement Aurilla Ervin did not lave 
mind and memory sufficient to know and understand the nature of the transaction 
in which she was engaged, or, (2) that she was induced to sign the contract by 
false and fraudulent representations made by the agent of the defendant company 
concerning material facts of which she was ignorant, and the burden of proving 
these two facts rests upon the plaintiff, and before the plaintiff can recover 
these facts must be proven by a preponderance or a greater weight of the evidence 
to the reasonable satisfaction of the jury and unless so proven you must find the 
issues for the defendant.’ ” (Italics ours.) 

The case was tried before a jury resulting in verdict for plaintiff on each 
count; judgment was dulv had and entered in accordance with the verdict, and 
defendant has appealed. We will continue to designate appellant as defendant 
and respondent as plaintiff. 

Opinion. 


The questions presented in this appeal have had much consideration from the 
members of this court. The case is before us at this term by reason of a rehear- 
ing granted and upon rehearing an additional abstract has been filed and supple- 
mental briefs presented, and reargument had. This court is now as well informed 
as to the issues and facts as we may ever kope to be and from our investigation 
we have reached a definite conclusion as to what our course should be, and 
conclude to depart from the time-honored custom of first writing a long opinion 
and thereafter stating our conclusion. We shall first state our conclusion and 
proceed thereafter to give our reasons therefor. 

We conclude that the judgment herein should he reversed and the cause 
remanded for a new trial. 

The evidence in this case is clearly to the effect that the insured in his applica- 
tion for insurance represented that he did not have cancer. 

It stands admitted that insured died of cancer. 

Tt is shown by the evidence that Mr. Fred Vogel, Jr., a duly authorized agent 
of defendant, made an investigation after the death of the insured. It is shown 
that this agent, with the express consent of the beneficiary, interviewed doctors 
who had treated the insured. 

In the investigation made by the agent of the insured, he is shown to have 
procured evidence to the effect that the insured was afflicted with cancer at and 
prior to the time the application was made. On the other hand, there is much 
evidence shown in the record to the effect that the insured was not afflicted with 
cancer at and prior to applying for insurance. 

The evidence, being conflicting as to the question of cancer, impels us to the 
conclusion that there was ample showing wherein there was a disagreement giving 
justification for a bona fide controversy. 

[2] Such a disagreement existing, the defendant is justified in entering into 
negotiations for a compromise or settlement. 

We have carefully examined the evidence, touching the negotiations between 
defendant and the beneficiary, and find nothing from which this court would be 
justified in saying, as a matter of law, that defendant made representations that 
were not supported by the information acquired by the investigation made prior 
to the final negotiations. 

[3] Our examination of the evidence causes us to conclude that there was no 
evidence to justify the submission as to alleged duress. True, it was shown that 
the beneficiary was pressed with financial difficulties and such may have been an 
inducement to the signing of the agreement. ; 

Such, however, does not constitute duress. State ex rel. v. Shain, 339 Mo. 
903, 98 S.W.2d 597, loc. cit. 602. 

There is evidence shown in this case to the effect that plaintiff was of unsound. 
mind at the time of the negotiations. One witness, after giving facts of observa- 
tion sufficient to permit her conclusions, testified that Mrs. Ervin, the beneficiary, 
was in her opinion of unsound mind. Mr. Vogel, the agent of plaintiff, during 
examination in chief, was asked the following question and made the following 
answer: 
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“QO, * * * (By Mr. Irwin) Now, what was her condition that day, mentally? 
A. She was very good mentally the way it looked to me. She remembered all of 
her bills and talked very nice and I enjoyed talking to her. * * * ” 

The defendant, as shown by the language that we have italicized in its instruc- 
tion, set out in full above, squarely puts the question of unsound mind as a deter- 
mining factor in the case. 

[4] By the showing of the evidence and by the issue as submitted to the jury, 
we must conclude that the parties tried this case below upon the theory that the 
question of the sanity or insanity was an issue in the case. We conclude that 
there is sufficient evidence of insanity to make insanity an issue of fact, therefore, 
accepting the theory upon which the case is shown to have been tried, the court 
was not in error when it refused to give defendant’s offered instruction in the 
nature of a demurrer. 

The defendant makes claim that plaintiff’s instruction, set out in full above, 
presents reversible error. 

[5] We conclude that defendant’s claim is well taken. Our conclusion is 
based on the fact that the instruction combines two elements that are distinct, 
one from the other. The instruction is so worded that it does not distinctly submit 
the issue of duress nor distinctly submit the issue of insanity, but so intermingles 
the elements of these two separate issues as opens the door for the jury, both 
plaintiff's and defendant’s instructions considered, to find for the plaintiff on the 
issue of duress or insanity, or both. 

We have above stated our conclusion that there is no evidence shown that 
supports the charge of duress. For reasons above stated, we conclude that the 
instruction presents reversible error. 

We might conclude our opinion here; however, there are other important mat- 
ters presented in this appeal and, owing to the probability of a retrial, we deem 
it our duty in fairness to the litigants to comment as to such. 

[6] The beneficiary, with whom the negotiations of settlement were had, was 
not under guardianship. Contracts made with such, in good faith and without 
knowledge of condition as to sanity, are not void, but are voidable. 

[7] The general rule as to rescission of contract with an insane person not 
under guardianship is that the other contracting party must be placed in statu quo. 
However, general rules are based upon reason, and when the reason fails there 
arise exceptions to the general rule. 

[8] Rules applicable to insane persons are mainly directed to the protection 
of the rights of such persons and as said in Doty v. Mumma, 305 Mo. 188, loc. cit 
195, 264 S.W. 656, 658, 34 A.L.R. 1399, “The insane are under the protection 
of courts, and ought not to be bound by contracts not beneficial to them, to which 
they never assented and could not assent.” 

In the above case, 305 Mo. 188, loc. cit. 194, 264 S.W. 656, 657, 34 A.L.R. 1309, 
there is quoted from Lincoln v. Buckmaster, 32 Vt. 652, at page 658, as follows: 

“ ‘But, notwithstanding this incapacity to make contracts, the law recognizes 
many legal obligations, which for his own benefit, or that of others connected with 
and dependent upon him, or from considerations of policy, the lunatic may assume, 
and which will form the basis of an action, in the courts of law and equity. But 
we shall find that this is allowed chiefly for the protection and support of the 
lunatic, or his family, or to prevent serious injustice to those who have dealt with 
him, having no means of knowing or learning his incapacity. But this is never 
done to the wrong and injury of the lunatic. His mental infirmity is a full 
protection against all injustice, but it cannot be made the occasion of inflicting 
injustice upon others, who are without fault, unless that result is necessary to 
protect the rights of the insane person. Pollock, C. B., in Gore v. .Gibson, 13 
M. & W. 625” ” (Italics ours.) 

[9] We conclude that one cannot be excused of knowledge of insanity if 
sufficient opportunity to know is shown. Such may become under the evidence an 
issue of fact. 

_ _ [10] The rule as to restoration of status quo, of course, does not apply if one 
is held as bound of notice of insanity. 

[11] The question as to just what is sufficient to charge with notice must 
depend upon the circumstances of each particular case. 

There are many elements that enter into the application of principles involved 
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wherein restoration of status quo is involved. There is a fair presentation of this 
question in 6 R.C.L. par. 319, loc. cit. 935-938. 


Upon a rehearing, if so, the evidence may be materially different than appears 
in the record before us. 

We suggest that if upon a rehearing there be evidence of duress that instruc- 
tions should be given based upon the elements that enter into duress. 

As to the question of insanity, the rules of evidence to establish such facts are 
well established and should be observed. The law, touching the issue of insanity 
and the legal effects of insanity, is well established by the law of this state, and 
instructions to juries, as to the issue of insanity, should be drafted in conformity 
to the law. 

As stated above, we conclude that there is evidence in support of a claim 
of insanity, and there appears evidence that defendant had means of learning or 
knowing of the mental capacity of the beneficiary. The plaintiff's theory of 
insanity is manifest in its offered evidence on that direct issue. Defendant in its 
principal instruction presents such theory. We have stated our conclusions to the 
effect that such issue was not properly presented in the instruction. 

Judgment reversed and cause remanded. 

All concur. 


WOODS v. WASHINGTON FIDELITY NAT. INS. CO. No. 24395. 
St. Louis Court of Appeals. Missouri, Feb. 1, 1938. 
Rehearing Denied Feb. 16, 1938. 
115 Southwestern Reporter (2d) 121. 
1. INSURABLE INTEREST. 

A person who procures insurance on life of another must have an insurable 
interest in life insured, or else policy will be void as against public policy, such 
policy being regarded as a gambling or wagering contract. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

2. INSURABLE INTEREST. 

A life policy which is void as against public policy because procured by one 
who has no insurable interest in life insured cannot be rendered valid or enforce- 
able by waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 117.) 

3. INSURABLE INTEREST. . 

A person without an insurable interest in life insured cannot keep policy alive 
by payment of premiums since to do so is to engage in maintenance of a gambling 
or wagering contract against public policy. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

5. INSURABLE INTEREST. 

Beneficiary could not recover on life policies procured by beneficiary who also 
paid premiums, on ground that beneficiary had no insurable interest in life of 
insured, where record of another state disclosed that on date prior to issuance 
of policies beneficiary was divorced from insured, and in contradiction of such 
record beneficiary merely stated that she had never been divorced and never even 
filed a suit for divorce. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 

“Not to be published in State Reports.” 

Action by Mattie Owens Woods against the Washington Fidelity National 
Insurance Company to recover on life policies. From a judgment for plaintiff, 
defendant appeals. 

Reversed. 

Martin Farrow, of Springfield, for appellant. 

B. Sherman Landau, of St. Louis, for respondent. 

Surton, Commissioner. 

This is an action on two insurance policies issued by defendant on the life 
of Dan Owens. Plaintiff is the beneficiary named in the policies. At the time of 
the issuance of the policies her name was Mattie Owens. By her subsequent 
marriage her name was changed to Mattie Owens Woods. One of the policies 
No. 074043, is for $258. The other policy No. X424918, is for $100. 
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The petition is in two counts. 

The first count declares on policy No. 074043, and alleges that the policy was 
issued on August 23, 1926, in the state of Arkansas on the life of Dan Owens. 
It further alleges that Dan Owens died on July 19, 1929, while the policy was in 
full force and effect. It further alleges that plaintiff is entitled to recover a 
reasonable attorney’s fee, as provided by the laws of the state of Arkansas, and 
prays judgment for the sum of $258, together with the sum of $30.90 penalty, as 
provided by the laws of the state of Arkansas, and a reasonable attorney’s fee 
and interest. 


The second count declares on policy No. X424918, and alleges that the policy 
was issued on August 9, 1926, on the life of Dan Owens. It further alleges that 
the insured died on July 19, 1929, while the policy was in full force and effect. 
It further alleges that plaintiff is entitled to a reasonable attorney’s fee, as 
provided by the laws of the state of Arkansas, and that in addition thereto plaintiff 
is entitled to recover as damages or penalty 12 per cent. upon the amount of the 
policy, together with interest, and prays judgment for $100, together with the sum 
of $12 as penalty, as provided by the laws of the state of Arkansas, together with 
a reasonable attorney’s fee and interest. 

The trial, with a jury, resulted in a verdict in favor of plaintiff for $358, 
the aggregate of the face amount: ef the policies, for ©175.42 os interest and 
damages, and for $2,500 as attorney’s fees, aggregating altogether $3,033.42. Judg- 
ment was given accordingly. Defendant appeals. 

Plaintiff brought and prosecuted a former suit on the same policies here 
involved, which resulted in a dismissal. See Owens v. Washington Fidelity 
National Ins. Co., Mo.App., 64 S.W.2d 293; Id. Mo.App., 85 S.W.2d 193. After 
the dismissal of that suit the present suit was brought. 

Policy No. 074043 is dated August 23, 1926. Policy No. X424918 is dated 
August 9, 1926. 

Defendant assigns error here upon the refusal of its instruction in the nature 
of a demurrer to the evidence. One of the grounds urged in support of this 
assignment is that plaintiff had no insurable interest in the life of the insured. 

Plaintiff testified that the policies sued on were issued to her in the city of 
St. Louis in 1926; that she remembered when she came to St. Louis in 1926 she 
got new policies here in St. Louis; that the old ones were made out to her in 
Pine Bluff, Ark.; that the insurance nyan came to her when she got here; 
that in coming to St. Louis she had misplaced the old policies, and she so told 
the insurance man, and that he brought her some more policies; that he told her 
the old policies were no good. She also testified, and all the evidence shows, 
that she paid what premiums were paid on these policies. 

The policies provide for the payment of premiums weekly. The evidence 
shows that at the time of the insureds death the plaintiff was 15 weeks in arrears 
in the payment of premiums. The policies under their terms lapsed when the 
premiums for 4 weeks were in arrears. Plaintiff contends, however, that her 
arrearage did not operate to lapse the policies on account of the previous custom 
and practice of defendant’s agent to accept from the the payment of premiums 
after they were past due. The view we take of this case, however, makes it 
unnecessary to further notice the question thus raised. 

A few days after the insured’s death plaintiff paid to defendant’s agent all 
premiums in arrears. The evidence shows that at that time, however, the defend- 
ant’s agent had no knowledge of the insured’s death, and plaintiff testified that she 
did not know of his death until some time after she paid up the premiums in 
arrears. The amount of the premiums in arrears so paid after the death of the 
insured was tendered back and paid into court. 

Plaintiff’s testimony given at the first trial of the former suit, as shown by 
the hill of exceptions, was put in evidence, as follows: “I remember when I was 
married to Dan Owens. It was in 1914. I got my divorce from him the same 
year we took out the insurance, but what month I done forgot. I don’t know 
whether I obtained the divorce in 1925. I married him in 1914; and I think I 
lived with him eleven years. I got the divorce at Pine Bluff, some time in the 
end of the eleventh year.” 

\t the trial of the present case, however, plaintiff testified as follows: “I 
a eevee divorced from Dan Owens and never filed suit for divorce against 
him, 
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Defendant put in evidence a duly certified transcript of the decree of the 
chancery court of Jefferson county, in the state of Arkansas, rendered on the 7th 
day of March, A. D. 1925, at the city of Pine Bluff in said Jefferson county, in 
an action wherein Mattie Owens was plaintiff and Dan Owens was defendant, as 
follows: 

“In the Jefferson Chancery Court, 
“Saturday, March 7, 1925 (November Term). 
“Mattie Owens ) 
Vs. - No. 10,654. 
Dan Owens. \ 

“Now on this day comes on this cause for hearing, comes the plaintiff in person 
and by her attorneys, Toney & Smith, but the defendant comes not, but wholly 
makes default. It appearing to the Court that the defendant has been duly and 
legally served with summons in this cause for more than twenty days before this 
date, by the Sheriff of Jefferson County, Arkansas, as is shown by the return of 
said Sheriff filed herein; and the defendant has failed to answer, plead or demur 
to the complaint; the cause is submitted to the Court upon the complaint of the 
plaintiff, and the testimony of witnesses heard in open court, and the Court being 
well and sufficiently advised in the premises, doth find that the plaintiff is entitled 
to the relief prayed for. The Court further finds that the plaintiff and defendant 
are members of the negro race. 

“It is therefore considered, ordered and decreed by the Court, that the bonds 
of matrimony now and heretofore existing between the plaintiff, Mattie Owens, 
and the defendant, Dan Owens, be, and the same are hereby canceled, set aside, 
and shall be forever held for naught, and that both parties hereto be restored to 
all the rights and privileges of single and unmarried persons.” 

At the conclusion of all of the evidence plaintiff, by leave of court, over the 
objection of defendant, amended her petition by striking out the clause, “as 
provided by the laws of the state of Arkansas,” as it appeared in five different 
places in the petition. Defendant filed an affidavit of surprise and asked that the 
cause be postponed or continued on account of this amendment. The court 
declined to grant a postponement or continuance, and the trial proceeded. 

Plaintiff submitted the case to the jury on instructions directing a verdict in 
favor of plaintiff on both counts of the petition for the face amounts of the 
policies, if the jury found that the policies were delivered to plaintiff in the state 
of Missouri, and that all premiums paid thereon were paid in the state of 
Missouri, and if they further found that at the time of the delivery of the policies 
plaintiff was the wife of the insured, and upon a further instruction directing an 
allowance of damages and a reasonable attorney’s fee, if the jury found that 
defendant’s refusal to pay plaintiff the amount due on the policies was willful 
and without responsible cause. 

[1-3] It is a settled rule of law that a person who procures an insurance policy 
on the life of another must have an insurable interest in the life insured, or else 
the policy will be void as against public policy. Such a policy is regarded as 
a gambling or wagering contract, which the law will not enforce. As a necessary 
corollary of this rule, it is held that, since such a policy is void as against public 
policy, it cannot be rendered valid or enforceable by waiver or estoppel. To 
hold otherwise would abrogate the rule. So, too, it is held that a person without 
an insurable interest has no right to keep the policy alive by the payment of 
premiums. To do so is to engage in the maintenance of a gambling or wagering 
contract against public policy. Whitmore v Supreme Lodge Knights & Ladies 
of Honor, 100 Mo. 36, 13 S.W. 495; Reynolds v. Prudential Ins. Co., 88 Mo.App. 
679: Ryan v. Metropolitan Life Ins. Co., 117 Mo.App. 688, 93 S.W. 347; Williams 
v. People’s Life & Accident Ins. Co., 224 Mo.App. 1220, 35 S.W.2d 922: Abernathy 
v. Springfield Mutual Ass’n, Mo.App., 284 S.W. 198: Cotton v. Mutual Aid Union, 
132 Ark. 458, 201 S.W. 124; Dresen v. Metropolitan Life Ins. Co., 195 Ill.App 
202; Franklin Ins. Co. v. Wolff, 23 Ind.App. 549, 54 N.E. 772: Western Life Ins. 
Co. v. Nagel, 180 Ky. 476, 203 S.W. 192: Western Life Ins. Co. v. Webster. 172 
Ky. 444, 189 S.W. 429, L.R.A.1917B, 375, Ann.Cas.1917C, 271, 

It remains to inquire whether or not the plaintiff here had an insurable interest 
in the life of the insured, and the determination of this question depends upon 
whether or not plaintiff obtained a divorce from the insured. 

[4] While it appears to be the settled law of this state that, when a judgment 
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recovered in another state is pleaded or presented in the courts of this state, 
whether as a cause of action, or a defense, or as evidence, the parties sought to 
be bound or affected by it may always impeach its validity and escape its effect 
by showing that the court which rendered it had no jurisdiction over the parties 
or the subject’ matter of the action, and the recitals in the record of the judgment, 
on the subject of jurisdiction, other than recitals respecting mere quasi jurisdic- 
tional facts, without proof of which a decree should not be made, may be con- 
troverted by extraneous evidence, surely the evidence to controvert such recitals 
ought to be positive and convincing. To say the least, it should be substantial 
and not unworthy of belief. Stuart v. Dickinson, 290 Mo. 516, 235 S.W. 446, 
loc. cit. 455. 

[5] The record of the Arkansas judgment, put in evidence in the present 
case, fully recites all the jurisdictional facts, including the appearance of the 
plaintiff in person and by her attorneys, the service of summons on the defendant 
therein, the default of the defendant, and the submission of the cause on the 
complaint of the plaintiff and the testimony of the witnesses heard in open court. 
Plaintiff now seeks to overcome these recitals in the record of the judgment by 
her testimony, given upon the trial of the present case, that she was never 
divorced from the insured and never filed a suit for divorce against him, in 
diametrical contradiction of her testimony given at the trial of her former suit 
on the same policies in suit here. Her positive and unexplained judicial admission 
made at the former trial, to repeat for the sake of clarity, is this: “I remember 
when I was married to Dan Owens. It was in 1914. I got my divorce from him 
the same year we took out the insurance, but what month I done forgot. I don’t 
know whether I obtained the divorce in 1925. I married him in 1914, and I think 
I lived with him eleven years. I got the divorce at Pine Bluff some time in 
the end of the eleventh year.” In diametrical contradiction of this, her statement 
upon the trial of the present case is this: “I was never divorced from Dan Owens, 
and never filed suit for divorce against him.” Her explanation of this diametrical 
conflict in her testimony, on being asked whether what she testified to in her 
former suit was the truth, is this: “I don’t just remember, but I know now what 
I say is the truth.” 

With a view to relieve this diametrical conflict in her testimony given at the 
trial of her former suit and her testimony given in this case, plaintiff calls 
attention to additional testimony given in her former suit subsequent to that 
above set out, to wit: 

“Q. Tell me in what court you obtained your divorce? A. I don’t know 
that either. I forgot it. 

“Q. Did you obtain it at Pine Bluff? A. Yes, I got it at Pine Bluff. I don’t 
know in what court because we had property and the property divorced us. 

“Q. The property divorced you? A. We didn’t get no divorce, only got it 
through the property.” 

This additional testimony is rather singular, but we do not see how it helps 
the plaintiff. Obviously, read as a whole, it amounts to an admission—not a 
denial—by plaintiff, that she obtained a divorce. But her testimony now is that 
she was never divorced from the insured, and never even filed a suit for divorce. 

Does such testimony, without more, suffice to overcome the recitals in the 
record of the judgment? We are unwilling to so hold. The solemn judgment 
cf a sister state may not be so easily set at naught. 

The Commissioner recommends that the judgment of the circuit court be 
reversed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly reversed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 

BASHAM v. PRUDENTIAL INS. CO. OF AMERICA. No. 18967. 
Kansas City Court of Appeals. Missouri. Jan. 10, 1938. 
Rehearing Denied Jan. 31, 1938. 

113 Southwestern Reporter (2nd) 126. 

1. BURDEN OF PROOF. 
Under a life policy which provides double indemnity in case of accidental 
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death, burden is on the one claiming double indemnity to prove that death was 
accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. PRESUMPTION. 

Where all facts and circumstances incident to resultant death are in evidence 
and full details of all attendant circumstances giving the causal facts are given 
by eyewitnesses, there can be no presumption against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. SUICIDE. 

Where insured fell from third floor porch and was killed, and the only 
evidence as to the accident was that insured was seen in mid-air falling from 
the porch, presumption against suicide arose. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

6. CORONER’S CERTIFICATE. 

In action on a life policy to recover double indemnity for accidental death, 
excluding suicide, where insured fell from third floor porch and was killed, a 
statement that death was due to suicide, contained in a certificate of coroner, 
.where such conclusion did not conform to evidence and coroner was in no 
position to know what happened, had no probative force to prove suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

ll. PRESUMPTION, 

In action on a life policy to recover double indemnity for accidental death, 
excluding suicide, where only evidence as to death was that insured was seen in 
mid-air falling from third floor porch, court properly instructed jury as matter 
of law that presumption was that insured did not commit suicide, notwith- 
standing certificate of coroner which contained unfounded conclusionary state- 
ment that death was due to suicide. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by Norene Basham against the Prudential Insurance Company of 
America, a corporation, on an insurance policy to recover double indemnity 
for accidental death of the insured. Defendant having paid the principal sum 
of $500, judgment for $500 was entered for plaintiff, and defendant appeals. 

Affirmed. 

William C. Michaels, Robert E. Coleberd, and Albert L. Reeves, Jr., all of 
Kansas City (Ralph W. Hyatt, of Newark, N. J., and Michaels, Blackmar, New- 
kirk, Eager & Swanson, of Kansas City, of counsel), for appellant. 

Thos. F. Gilchrist and Reinhardt & Schibsby, all of Kansas City, for 
respondent. 

SHAIN, Presiding Judge. 

This is an action on an insurance policy wherein double indemnity is pro- 
yided for death if caused directly and independently of all other causes effected 
solely through external, violent, and accidental means. However, death by 
suicide is by the contract specifically excluded as death by accidental means. 

The plaintiff herein is the wife of the insured and beneficiary under the 
policy. The insured met his death by reason of a fall from a back porch on the 
third floor of an apartment building, wherein insured and wife lived on the 
second floor of said building. 

The evidence discloses that the back porch of the second floor was entirely 
protected by latticework, but on the third floor the latticework extended only 
three and one-half feet above the floor. There is a stairway leading from the 
porch on the second floor to the porch on the third floor. On the day of the 
fatality, the wife of the insured left the insured at the home on the second floor 
and went to the employment in which she was engaged. The evidence is to 
the effect that the insured remained at home by reason of not feeling well. 
There is evidence to the effect that, at a time after the wife left home, the 
insured was seen falling from the porch on the third floor striking the walk 
below; and that the insured died from injuries received in the fall. 

There is no question of issuance of policy; that it was in full force and 
effect at the time; and that due proof of death, in so far as the principal sum 
of $500 is concerned, was made. 
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The policy in question provides $500 coverage, with $500 additional if death 
be from conditions above set forth. The defendant company paid the straight 
$500 coverage. 

The plaintiff, as beneficiary, brought this suit to collect the $500 provided 
as double indemnity. The defendant contests the claim on the alleged ground 
that the proof fails to show that death is result of accident within the meaning 
of the policy and in support of its position urges the suicide theory. 

There was a trial before a jury and the verdict of jury was for plaintiff in 
the sum of $500. Judgment was duly entered for $500, and defendant has 
appealed. 

Opinion. 

We will continue to refer to respondent as plaintiff and appellant as 
defendant. 

The defendant’s first claim of error is as to the refusal of the trial court 
to give a directed verdict for defendant. 

1. Defendant urges as reason that the proof of death furnished it by 
plaintiff showed that insured committed suicide. 

2. Defendant urges that the undisputed evidence and physical facts show 
that the insured committed suicide. 

|1] Under the general rule, the burden rests upon plaintiff to prove that the 
insured came to his death by accidental means. In other words, as applied to 
the case at bar, the burden rests upon the plaintiff to prove that the fall from 
the third floor was accidental. Griffith v. Continental Casualty Co., 290 Mo. 455, 
235 S.W. 83. 

The evidence is that the insured was seen falling from the porch above 
where he lived. For what reason the insured went to the floor above is not 
revealed. The evidence is that insured was seen in falling from said position 
to the ground and that he met his death by reason of the fall. The witness 
appears to not have known it was a man falling until so ascertaining after 
the body struck the sidewalk below. We conclude that the above evidence, 
if not precluded by other facts and circumstances shown, justified the trial 
court in submitting the case to the jury. 

{2, 3] The general rule is that where all of the facts and circumstances 
incident to the resultant death are in evidence and full details of all attendant 
circumstances giving the casual facts are given by eyewitnesses, it follows that 
there can be no pre sumption against suicide. However, in the case at bar there 
is no evidence from which it can be inferred that the movements of the 
deceased insured were voluntary movements. We have but the ultimate facts. 
No causal facts of how deceased fell are shown by the evidence. It follows that 
the cause and manner of deceased leaving the porch is conjectural. Under the 
circumstances a presumption against suicide arises. Landau v. Pacific Mutual 
Life Ins, Co., 305 Mo. 542, 267 S.W. 370. 

The defendant herein urges that the documentary evidence overcomes the 
prima facie showing. In support of its contention, the defendant urges that the 
plaintiff, in making proof of loss, secured and delivered the certificate of Dr. 
Owens, the coroner of Jackson county, Mo. Said certificate gives immediate 
cause of death as, “fracture of skull.” The doctor’s certificate stated that the 
death was due to “suicide—jumped out of third floor.” The certificate further 
shows the doctor was called after the death. Dr. Owens was not called as a 
witness. It appears that the matter was looked after by Dr. C. G. Leitch, who 
is chief deputy. 

Dr. Leitch testifies that he was not at the scene of the accident; that he 
saw the deceased; and that his examination was made at the funeral home where 
the body had been taken. The doctor testified that he made out the death cer- 
tificate from an examination of the body. 

The original certificate of death is admittedly in the handwriting of Dr. 
Leitch. The doctor testifies that his findings and conclusions are based on 
his own interpretation. The doctor's certificate says that death was due to 
suicide. The following question and answer in the examination of Dr. Leitch 
is significant: “But you yourself found nothing from your personal examina- 

tion by which you could say that the man committed suicide? A. That is right.” 

The certificate of death, made out on a Missouri Board of Health blank, 
appears as an exhibit in the case and appears as made and filed July 10, 1936. 
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The certificate of Dr. Owens, coroner, is also filed as an exhibit. It is 
shown to be upon a blank form of the defendant company and is headed 
“Attending Physician’s Statement” and is attested on the 21st day of January, 
1936. The death of insured is shown as January 17, 1936. As Dr. Owens states 
in his certificate that he was called after death, it follows that same cannot be 
strictly held to be the statement of an attending physician. It is evident that 
this certificate was made by Dr. Owens in his capacity as coroner and not as a 
physician who attended deceased before his death. 

As to just how Dr. Owens came to the conclusions stated in the certificate 
is not disclosed. The two certificates are documentary. However, they are not 
based upon any showing of facts that appear to justify a conclusion as to suicide. 

The defendant urges that because the certificate of Dr. Owens was furnished 
by plaintiff it must be considered in the light of being uncontradicted, unex- 
plained, and constitutes a binding admission as to the death being due to suicide. 

[4] It is the law of this state that proof of death is properly admitted as 
admission against interest. However, such proof is subject to explanation 
and contradiction. Egan v. Prudential Ins. Co. of America, Mo.App., 107 S.W.2d 
133, loc. cit. par. 2, 3, page 137. 

The statements contained in proofs of loss are prima.facie only. However, 
such statements are not treated as conclusive when there are other facts that 
explain or contradict the statement so as to relieve the statement. Kirk yv. 
Metropolitan Life Ins. Co., 336 Mo. 765, 81 S.W.2d 333. 

In so far as the statement of Dr. Leitch is concerned, there is no evidence that 
plaintiff ever had anything to do with securing same. In other words, same was 
not submitted by her as proof of loss and the photostatic copy marked “Exhibit B” 
was introduced in evidence by the defendant and it appears the copy was made from 
the document as found in Missouri Board of Health office, in Jefferson City, Mo. 

It is disclosed that the plaintiff herein, on January 23, 1936, went to the office 
of defendant and made the usual affidavit required of the beneficiary in the policy. 
In this instrument, the name of deceased is given and time of death is also given. 
This document was put in evidence by the defendant and there is nothing therein 
that states the cause of death as suicide. There is further shown an identity 
statement, made on defendant’s blank, and signed by Alma E. Marquise, and therein 
is no statement as to suicide. 

An agency certificate is also shown in evidence where the agent of the com- 
pany expresses that he is satisfied that the deceased is person insured and recom- 
mends payment. Therein suicide is not mentioned. 

aa defendant introduced the statement of Dr. Owens, referred to above, in 
evidence, 

[5] We conclude that there is nothing in the documentary evidence signed by 
Dr. Leitch that binds plaintiff. Neither is there anything in claimant’s statement, 
identity statement, or agency certificate that presents any admission as to suicide. 

As to just when Dr. Owens’ statement came into the possession of defendant is 
not clearly shown. On the margin of same is noted,“Det. Ex. 4 Jas. A. Spellman 
os 10 1936,” and stamped on the face is: “Ordinary Claim Department Jan 27 
1936.” 

‘Giving to plaintiff the most favorable inferences from the testimony, she went to 
the claim department and signed claimant’s statement, and as to what occured 
plaintiff is not clear. She testifies that she doesn’t remember whether or not she 
was asked to get anything further. 

Dr. Owens’ certificate is marked and referred to as “Exhibit F.” 

During the cross-examination of plaintiff, she was asked concerning her testi- 
mony given in a deposition. As pertinent to Exhibit F, the following questions and 
answers are shown. 

“Q. You remember when I took your deposition I had some _ instruments 
marked and showed them to you and you identified them, didn’t you? A. Yes, sir. 

“Q. All right. I am going to have them marked here (Marked exhibits E,F,G, 
and H). Now then, Mrs. Basham, when you made claim for the proceeds under 
this policy you went to the office of the Prudential in the Bryant building, didn’t you? 
A. Yes, sir. 

“Q. And I believe a Mrs. Marquise accompanied you there? A. Yes. 

“Q. And what is your father’s name? A. Clarence Ireland. 
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“Q. And what is your cousin’s name? A. Howard Ireland, I suppose is who « 
you are referring to. 

“Q. Either Howard Ireland, your cousin, or your father went to the office of 
Dr. Owens and obtained a death certificate for you, didn’t they? <A. Yes. 


“Q. And either your father or your cousin delivered it to you? <A. Yes. 


“Q. And you delivered that death certificate to the office of the Prudential 
in the Bryant building at the time you signed your claimant’s statement? <A. As far 
as I can remember. * * * 

“Q. And you testified that either your cousin or your father went to the office 
of Dr. Owens and got a statement and you delivered that at the office in the Bryant 
building? A. As far as I remember. 

“Q. And I call your attention to this, it is marked exhibit F, and was marked 
defendant’s exhibit 4 by the reporter who took your deposition. This is the instru- 
ment, isn’t it? A. Yes.” 

Pertinent to Exhibit F, the following questions and answers appear in 
redirect examination. 

“Q. (Mr. Reinhardt) Well, did you get this document yourself? A. I didn’t 
get this myself. 

“Q. Did somebody ask you to get it? In other words, did anybody in the 
office of the Prudential Life Insurance Company ask you to get what is known 
as a death certificate. 

“Mr. Colebird: That is objected to as repetition. 

“The Court: Yes. 

“Mr. Reinhardt: I just want to be clear about it. 

“A. I don’t remember. 

“Q. You said in response to a question of counsel for the defendant that 
vour father got this document? A. As far as I can remember he got them. 

“Q. Did you ever read it before your deposition was taken? A. I think I 
did. I don’t just remember.” 

The defendant, outside of exhibits put in evidence on cross-examination, 
placed one witness on the stand in connection with photographs taken of the 
rear of the apartment house from which insured fell. The defendant offers no 
further evidence concerning Dr. Owens’ statement (Exhibit F) other than was 
elicited on cross-examination of plaintiff. 

[6] As to Exhibit F, we conclude that the statement “death due to suicide” 
can have no probative value as to the establishment of the fact as stated, for 
the reason that the document itself shows a conclusion that does not conform 
to the testimony in the case, and the document wherein the conclusion is found 
is untrue as to its being statement of an attending physician and is out of 
harmony with fact, being called after death. There is no evidence to the effect 
that deceased jumped from the third floor and the document itself fails to 
show that Dr. Owens was in a position to know what happened. 

The only evidence as to how Exhibit F came into the hands of the defend- 
ant is the evidence educed from plaintiff on cross-examination. 

Giving to her evidence the most favorable inference, the statement of the 
doctor was gotten by her father or cousin going to Dr. Owens for same; that, 
in so far as she remembers, she took same to plaintiff and she says she thinks 
she read the statement, but doesn’t remember. 

It is significant that the defendant, who introduced Exhibit F, shows no 
attempt to get Dr. Owens as a witness and there is no evidence offered upon 
the part of defendant as to the facts and circumstances of how the exhibit came 
into their hands. 

We cannot infer, from any evidence before us, that the plaintiff, with full 
knowledge and understanding of the contents of Exhibit F, went to the trouble 
of securing same and yoluntarily delivered same to defendant as a binding 
admission that her husband committed suicide. 

There is much evidence in this case that negatives a suicide theory. The 
home life is shown as not conducive of suicide. The acts and demeanor of 
deceased but shortly before he met his death negative the theory of suicide. 

Dr. Owens, if he had been called as a witness, under his own statements 
as contained in Exhibit F, would not have been permitted to testify that in his 
opinion the death was due to suicide. 
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‘ In other words, the doctor’s statement, “Death due to suicide—jumped out 
of third floor,” is not deducible from the very facts stated by him, and further 
such statement is not deducible from any fact in evidence. 

[7] We feel that courts should take common knowledge of the fact that the 
beneficiaries in insurance policies are frequently unaware of the legal effect of 
steps taken by them in making proofs of loss. It is shown in the case at bar 
that plaintiff, in the proceedings wherein Exhibit F was obtained, had no 
attorney; that she was at the agency of defendant, signing papers that were 
made out and which she was asked to sign. 

Under all of the facts and circumstances shown in evidence, we conclude 
that the evidence does not justify the conclusion that the turning over, if so, 
by the plaintiff of the certificate attested by Dr. Owens constitutes a binding 
admission that the insured committed suicide. In other words, the circum- 
stances in evidence so explain the situation, and the statement of Dr. Owens is 
clear as to showing that he was not the attending physician, and further that 
he was shown not to have been in a position to have observed any act of the 
deceased so as to draw any conclusion from his own knowledge. We conclude 
that his statement is not conclusive on plaintiff. 

We therefore find no error in the court refusing defendant’s instruction in 
the nature of a demurrer to the evidence. 

Defendant’s second and last assignment of error claims error as to the 
giving of plaintiff's instruction No. 2, which instruction is as follows: “The 
court instructs the jury that under the law you cannot indulge in mere specula- 
tion or conjecture that the deceased came to his death by suicide and in the 
absence of evidence that the deceased committed suicide the presumption is 
that the deceased did not commit suicide. And if you find and believe from 
all the evidence in the case, that the deceased did not commit suicide as defined 
in these instructions, and if you further find the other statements submitted in 
instruction number one, to be true, then your verdict should be for plaintiff.” 
The defendant’s objection goes to the presumption against suicide. ; 

|8] There has been much discussion as to presumptions of law and of fact, 
both in court opinions and text book writings. Some have gone so far as to 
deny even the classification, holding that no distinction exists. However, it 
is generally accepted that there is a distinction and such distinction is tersely 
stated: A presumption of fact may be, a presumption of law must be, regarded 
by the trier. 

[9-11] The presumption against suicide is one of law. We conclude that in 
a case wherein there are no facts from which an inference may be drawn, for 
or against, then the presumption against suicide must be regarded by the trial 
court. Under such an existing state of fact, we conclude that it was not error 
to instruct the juty as a matter of law that the presumption is that the insured 
did not commit suicide. 

In the case at bar, the question is presented from an entirely different 
standpoint from many cases that are cited in the brief. 

In the case at bar the defendant has not pleaded suicide as an affirmative 
defense. Herein the plaintiff alleges death as caused by accident. The defend- 
ant denies that the death, within the meaning of the contract, was an accident. 
___A somewhat similar situation as is presented in the case at bar was presented 
in Griffith vy. Continental Casualty Co., 299 Mo. -426, 253 S.W. 1043, cited by 
defendant. In the Griffith Case, the widow was suing. The defendant had not 
pleaded affirmative defense of suicide. Concerning such situation Judge Rag- 
land in the opinion says (299 Mo, 426, loc. cit. 445, 253 S.W. 1043, 1048): “It is 
clementary, therefore, that the burden was upon her to establish this fact by 
the greater weight of the evidence. Plaintiff undertook this burden and by her 
evidence showed that the body of the insured * * * dropped to the pavement 
below under circumstances so equivocal that it would have been extremely 
difficult for the trier of facts to have determined from them alone * * * whether 
his death was accidental, or whether it was the result of an act intentionally 
done by him for the purpose of ending his life. Notwithstanding, this proof, 
aided by the presumption arising from the love of life, was sufficient to make 
out for plaintiff a prima facie case, and thereupon the burden of going forward 
with the evidence devolved upon defendant.” 
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In the Griffith Case, the defendant offered evidence to show that insured 
intentionally precipitated himself from the window. Such proof took the pre- 
sumption out of the case. However, in the opinion the following is said (299 
Mo. 426, loc. cit. 445, 446, 253 S.W. 1043, 1048): “While the ‘presumption’ was 
gone, there remained, of course, the biological fact that all normal human beings 
love life, and shrink from death. The recognition of the existence of this fact 
is a part of common knowledge. There was nothing, however, in either of 
the instructions, that precluded the jury from weighing all the facts and circum- 
stances in evidence in the light of this further fact, the instinct of self-preserva- 
tion. It might have been proper for the court to have so instructed the jury, 
had it been requested to do so. But as that question is not in the case it would 
avail nothing to express an opinion with respect to it.” 

[12] Whether or not the giving of an instruction on presumption of law 
be prejudicial error depends on the evidence. If there is shown to be credible 
testimony that rebuts a presumption of law, then the giving of such an instruc- 
tion, of course, is prejudicial error. If on the other hand, there appears no 
evidence that rebuts the presumption, prejudicial error cannot arise. Bruns- 
wick v. Standard Ins. Co., 278 Mo. 154, 213 S.W. 45, 7 A.L.R. 1213. 

From a careful examination of the evidence before us in this case, we find 
no evidence of any movement or act, voluntary or involuntary, on the part of 
the deceased insured while he was on the third floor porch. When first seen, 
the insured was in the air being impelled by the law of gravitation. As to how 
deceased left the porch is not disclosed by any evidence; the presumption against 
suicide prevails. 

When all of the evidence and all of the instructions given are considered, 
we conclude that the defendant had a fair trial, and that the judgment was for 


the right party. 
Judgment affirmed. 
All concur. 


GOLDBERG v. HUDSON COUNTY NAT. BANK et al. No. 229. 
Court of Errors and Appeals of New Jersey. Jan. 26, 1938. 
197 Atlantic Reporter 20. 
1. CHANGE OF BENEFICIARY. 

Generally, a change of beneficiary in life policy must be made by method pre- 
scribed by policy, but where insured, in attempting to change beneficiary, has done all 
he could to comply with policy requirements and has substantially complied therewith, 
that is sufficient to effectuate change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Court of Chancery. 

Suit by Martha Goldberg against the Hudson County National Bank, Philip Gold- 
berg, otherwise known as Pincus Goldberg, and others to establish an interest in the 
proceedings of life policies paid into court, wherein other parties interpleaded and 
filed statements of claim. From the decree, Philip Goldberg, otherwise known as 
Pincus Goldberg, and others appeal. 

Affirmed. 

On appeal from a decree of the Court of Chancery advised by Vice Chancellor 
Fielder, who filed the following opinion : 

“January 28, 1931, Samuel N. Goldberg entered into an insurance trust agreement 
with Hudson County National Bank (hereinafter called bank) as trustee and on the 
same day executed his will naming the bank as executor. Under the terms of the 
agreement, he deposited with the bank three policies on his life in Metropolitan Insur- 
ance Company (hereinafter called Metropolitan) for a total face value of $50,000. 
two policies in Prudential Insurance Company for $1,000 each, and subsequently he 
deposited with the bank two more Equitable policies for $5,000 each. The bank was 
named as beneficiary in all policies with the right therein reserved to the insured to 
change his beneficiary. 

“Under the terms of the trust agreement Goldberg had the right to withdraw 
and add policies; to assign any policy and to change the named beneficiary: to sur- 
render any policy for cash; and to exercise those rights without consent of the bank 
or any beneficiary. The agreement reserved the right to him to revoke and terminate 
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it by instrument in writing delivered to the bank and upon payment of a revocation 
fee of $50. 

“Upon Goldberg’s death the agreement required the bank to hold the proceeds of 
the policies and to divide the fund into two trusts, one called the first trust fund 
consisting of $25,000, the income and corpus of which was to be paid to certain 
named relatives of Goldberg, and the other, consisting of the balance of the insurance 
moneys, called the residuary trust fund, out of which payment of specified sums were 
to be made to certain named relatives of Goldberg and the income of the remainder 
to be paid to Goldberg’s son Sidney and his wife and after their death the corpus to 
be paid to Sidney’s children. 

“Goldberg’s will executed simultaneously with the trust agreement provided for 
an annuity to complainant (the testator’s wife) of $3,120 with provision that if the 
income from the estate was insufficient to provide such annuity, sufficient principal 
should be applied for that purpose. The balance of testator’s estate was given to 
testator’s son Sidney and his family. 

“In the early part of 1935 Goldberg had in mind a different disposition of his 
estate and of the proceeds of his insurance policies and on January 26th of that year 
he requested the bank to send a copy of his will and the trust agreement to his attor- 
ney, Bertram Lichtenberg, and the bank complied. February 7, 1935, he requested 
the bank to send all his insurance policies to Lichtenberg and the bank did so. March 
21, 1935, Goldberg wrote the bank as follows: 

“*Please be advised that I wish to exercise the right to revoke and terminate the 
insurance trust agreement between us dated January 28, 1931. I enclose herewith 
check in the sum of $50 in payment of the withdrawal or revocation fee provided 
by the agreement. Mr. Lichtenberg or myself will notify you on what date the revo- 
cation is to be effective. 

“*Will you please send to me c/o Bertram Lichtenberg, 11 West 42nd Street, 
New York City, room 2346, the original agreement. If there are any other papers 
necessary for you to sign in connection with the change of beneficiaries of the insur- 
ance policies, or otherwise, I shall communicate with you. 

““T appreciate all your courtesies to me in the past and T trust that our relations 
in the future will be just as pleasant.’ 

“The same day the above letter was sent to the bank, Goldberg wrote the com- 
panies carrying the eight policies on his life that he wished to make change in his 
beneficiaries thereunder and requested them to send Lichtenberg the necessary forms 
for that purpose, but he subsequently withdrew the request, probably because he had 
retained other attorneys in place of Lichtenberg, and on July 11, 1935, he again wrote 
the insurance companies that he proposed to change his beneficiary and requested 
forms for the purpose and on the same day he executed a new will, revoking his will 
of January 28, 1931. 

“He received forms for change of beneficiary and using those forms he made the 
following changes in beneficiary from the bank, which changes were duly indorsed 
on the policies: August 1, 1935, two Equitable policies for $5,000 each, made payable 
to insured’s estate; August 2, 1935, two Prudential policies for $1,000 each, made 
payable to insured’s estate; August 8, 1935, Equitable policy for $500, made payable 
23/25 to certain named relatives of the insured and 2/25 to the insured’s estate. This 
left the three Metropolitan policies of the face value of $50,000 still standing in the 
name of the bank as beneficiary. 

“By his will executed July 11, 1935, Goldberg named his son Sidney N. Goldberg 
and Charles Levine his executors and, after a bequest of wearing apparel, jewelry, 
and household effects to said son, he gave the residue of his estate to his executors 
in trust to pay income and eventually principal to his son, his son’s wife, and chil- 
dren. The second clause of the will reads as follows: 

“‘T have made provisions outside of this will for the support, maintenance and 
comfort of my beloved wife Martha G. Goldberg, in such manner that her needs and 
comforts will be unaffected by the vicissitudes of the business wherein I am engaged 
or of enterprises wherein I or my estate may have financial interest. Solely because 
of such assurance, I make no provision for my said beloved wife in this my last will 
and testament.’ 

“When Goldberg executed his will and thereafter made the above-stated changes 
in beneficiaries in five of his insurance policies, he contemplated eliminating the bank 
as beneficiary trustee under his three Metropolitan policies and it is claimed on behalf 
of complainant that he intended to give her a beneficial interest under those three 
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policies and had taken sufficient steps to do so, but he died suddenly August 17, 1935, 
leaving the Metropolitan policies unchanged. This suit is brought by the widow 
claiming that this court should give effect to Goldberg’s intent by setting aside for 
her benefit so much of the proceeds of said policies as will provide for the payment 
to her of $200 monthly for life and by directing that any excess of proceeds be paid 
to the executors of Goldberg’s will. The Metropolitan paid into court $41,031.73 as 
the amount due on its policies (after deducting loans made against them) and all 
parties have interpleaded and filed statements of claim. The claimants are (a) com- 
plainant, (b) the defendants Sidney N. Goldberg and Charles Levine, executors of 
Goldhberg’s will, (c) the defendant bank as beneficiary named in the policies and as 
trustee under the insurance trust agreement, and (d) those defendants who are bene- 
ficiaries named in said trust agreement. 

{1,2] “The first question to be determined is whether an effective change in 
beneficiary was made in the three Metropolitan policies. 

“Those policies provide that the insured may designate a new beneficiary ‘by 
filing written notice thereof at the home office of the Company accompanied by the 
policy for suitable endorsement. Such change shall take effect upon the endorse- 
ment of the same on the policy by the Company and not before.’ The general rule 
is that to effectuate a change of beneficiary the method prescribed by the policy 
must be followed, Sullivan v. Maroney, 76 N.J.Eq. 104, 73 A. 842; Anderson v. 
Broad Street National Bank, 90 N.J.Eq. 78, 105 A. 599, but an exception is made 
where the insured in attempting to change his beneficiary has done all he could te 
comply with the policy requirements and has substantially complied therewith. Pru- 
dential Ins. Co. v. Swanson, 111 N.J.Eq. 477, 162 A. 597. 

“For at least five months prior to his death Goldberg had been considering what 
change to make in beneficial payment under the policies in question. In March, 
1935, he consulted his attorney Lichtenberg, concerning a new will and a distri- 
bution of his life insurance different from the provisions of his trust agreement and 
he then approved a plan under which the complainant would not receive directly any 
of the insurance money, but would receive an annuity of $3,120 under a new will. A 
few days later he made changes in that plan and in April, becoming dissatisfied 
with Lichtenberg’s advice, he discarded his ideas and consulted another firm of 
attorneys and with them discussed a plan to give complainant $200 a month out of 
the Metropolitan policies, yet when he executed a new will July 11, 1935, complain- 
ant claims he had made no provision for her although his will says he had. The 
day he executed his will he wrote the Metropolitan he wished to arrange with that 
company to retain out of the proceeds of the policies a sum based on his wife’s age 
which would assure her an income of $200 per month for twenty years certain or 
for her life, the remainder of the proceeds to be paid to his estate and he requestsd 
that forms to effectuate such changes be sent him in care of his new attorneys. 
Five days later the Metropolitan replied that its policies did not provide for a plan 
such as Goldberg’s letter outlined, pointing out defects therein and suggesting that 
he give the matter reconsideration and inform it further of his wishes. Thereupon 
his attorneys wrote the Metropolitan suggesting how its objections could be met. 
The Metropolitan replied requesting further particulars and suggesting another 
change and it was not until July 30, 1935, that the Metropolitan sent the attorneys 
the forms for change of beneficiary and for income settlement which the company 
had prepared in an endeavor to meet Goldberg’s desire, but in its covering letter 
it pointed out that if Goldberg’s death did not occur until a number of years in the 
future, the plan would provide complainant more than $200 per month. The cover- 
ing letter also directed that if found satisfactory, the income settlement and change 
of beneficiary forms be executed and returned to the company with the policies 
which (the letter stated) the company required for indorsement. The attorneys 
forwarded the forms to Levine, who was Goldberg’s accountant, and he held them 
until August 5th before delivering them to Goldberg and the following day Gold- 
herg returned them to Levine stating objections thereto. The change of beneficiary 
forms name complainant as beneficiary of 38,192/50,000ths of the proceeds of the 
policies and Goldberg’s estate as beneficiary of the balance and the income settle- 
ment form provides that the first-named sum shall be retained for complainant 
and shall be paid to her monthly in proportionate parts for twenty years, or for 
life, and if the amount payable under the policies should be less than the face of 
the policies, the monthly payments to complainant shall be reduced proportionately. 

“Goldberg’s letter of July 11, 1935, to Metropolitan cannot be taken as a 
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definite direction for change of beneficiary; it was no more than a statement that 
he was contemplating a change and wanted to learn whether and how he could 
accomplish what he then had in mind, and it is apparent that after having written 
the letter, he was in no haste to come to a final decision as to the manner of 
disposal of his insurance moneys. He was going and did go to Detroit the after- 
noon of August 13th and his indecision on the plan continued, for according to 
Levine and Sidney Goldberg the former telephoned Goldberg the morning of the 
13th and explained away Goldberg’s latest objections whereupon Goldberg said to 
return the forms to him and he would ‘take care of them.’ Levine’s office was in 
New York City and Goldberg was taking the train from that place. If Goldberg 
was satisfied with the plan and was then prepared to carry it through, it seems to 
me he would have delayed no longer and would have arranged to meet Levine in 
the city and sign the forms for change of beneficiary and for income settlement 
before going on his journey. The forms reached Goldberg’s office the day aiter 
he had left for Detroit and he died from a heart attack on his return trip without 
having seen the forms again. He may have intended to make some provision for 
complainant, but it does not appear that he had reached a definite conclusion as to 
how he would do it, whether by giving her a portion of the insurance moneys or 
possibly in some other way or, if he had decided to allow her a portion of the insur- 
ance proceeds, in what manner he would dispose of the remainder. 

His delay in making up his mind showed no anxiety on complainant's behalf, 
and notwithstanding that he called her in his will his ‘beloved wife,’ their relations 
were not cordial, for they had not resided together in many years; her home was in 
Massachusetts and his was in this state. There is testimony (though contradicted) 
tc show that Goldberg was not satisfied with the plan provided in the income settle- 
ment form even after it is said Levine had removed his latest objection. One witness 
said Levine was at Goldberg’s office a few days after the former had received the 
forms from Goldberg’s attorneys and that something was then said about signing 
insurance papers and Goldberg replied, ‘I got plenty of time for that. I will take 
care of it later.’ Another witness testified that the day Goldberg left for Detroit, 
Sidney Goldberg said to his father, ‘Tannenbaum wants you to sign some insuranc: 
papers before you leave,’ and Goldberg replied, ‘I got time for those things. 1 am 
talking to Irving now.’ A third witness testified that the same day Tannenbaum 
asked Goldberg if he had time to sign some insurance papers and Goldberg replied, 
‘I got plenty of time for that. I am not dying yet,’ and a fourth witness testified 
Goldberg told her the afternoon of the day he left for Detroit that he was in trouble 
with insurance papers; that they were after him to sign; and that they were trying 
to get him to sign insurance papers. 

“In Prudential Insurance Co. v. Reid, 107 N.J.Eq. 338, 152 A. 454, the insured 
had forwarded his policy with written request for change of beneficiary and hot! 
were duly received at the company’s home office, but the company had failed to 
indorse the beneficiary change on the policy up to the time the insured died, over 
three weeks after the company had received the executed change of beneficiary 
and the policy. It was here held that because the insured had done all he was 
required to do to entitle him to have his policy indorsed, equity would regard that 
done which should have been done. Here Goldberg not only failed to execute the 
necessary forms for change of beneficiary and income settlement and to forward 
his policies for indorsement, but the evidence is not conclusive that he had fully 
determined how the proceeds of his policies should be distributed. 1 cannot agree 
with complainant that the way in which he dealt with those policies, coupled with 
the statement he made in the second paragraph of his will, clearly demonstrates 
that his purpose was to provide for her out of the policies in the manner and ‘to the 
extent set out in the income settlement form, or that he would have executed that 
form but for his sudden death. et 

[3,4] “The next question for determination is whether the life insurance trust 
agreement with the bank was revoked. 

“February 7, 1935, Goldberg wrote the bank requesting that all his policies he 
sent to Lichtenberg. He stated he desired to have them looked over and checked 
and that they would be returned to the bank ‘for safe-keeping.’ In complying with 
his request, the bank said in its accompanying letter that it understood the policies 
would be returned to it. Then followed Goldberg’s letter of March 21, 1935, to the 
bank wherein he declared his exercise of his right to revoke and terminate the trust 
agreement. Although the letter stated that the bank would be notified of an effective 
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revocation date, it was noticed that the withdrawal of the policies a month previous 
for inspection was now unconditional and that the policies were then held by Gold- 
berg pursuant to his right under the trust agreement to withdraw any or all policies 
from the custody and possession of the bank. Coincident with his letter of revocation 
to the bank, Goldberg requestsd the insurance companies to send him forms for 
change of beneficiary, which act, with his subsequent change of beneficiary in five 
policies and the execution of a new will, also demonstrate his intention was never to 
place the policies again in the custody and possession of the bank under his trust 
agreement with it. 

“Upon receipt of the letter of March 21, 1935, the bank sent Voorhees, its 
‘new business getter’ to see Goldberg either for the purpose of inducing Goldberg 
to withdraw his revocation or to secure new business for the bank under a new form 
of trust agreement. The interview was unsatisfactory from the bank’s standpoint 
and Voorhees requested Goldberg to call on the president of the bank to discuss 
matters with him, which Goldberg said he would do but did not. Voorhees reported 
the result of his interview to the bank’s president, who thereupon wrote Goldberg 
under date of April 11, 1935, stating that Voorhees had made report to him and had 
said he (Voorhees) was informed that the reason ‘the trust relationship was severed 
with us, was because etc.’ and the bank president requested Goldberg to call on him. 
The statement in this letter that the bank understood ‘the trust relationship was 
severed’ must have been because Voorhees reported Goldberg had so stated to him, 
This conclusion is supported by the further statement in the president’s letter, ‘We 
would not solicit your business unless we are able to satisfy you that the establish- 
ment of a trust relation with us is to your distinct advantage,’ for if Goldberg had 
not informed Voorhees that the trust agreement was at an end and Voorhees had not 
so stated to the bank’s president, there would be no need to ‘solicit’? a business which 
the bank still had and the reference would have been to the continuation of the trust 
and not to the ‘establishment’ of a new one. 


“In any event, the statement by the bank president that he understood that trust 
to be at an end made it unnecessary for Goldberg to give the bank any further 
notice of an effective revocation date and, it seems to me, estops the bank from now 
asserting that the trust was not properly revoked. There followed some correspond- 
ence between the bank, Goldberg, and Lichtenberg in a fruitless endeavor by the 
bank to induce Goldberg to call at the bank to discuss his affairs. I conclude that 
there was an effective revocation and termination of the trust agreement by written 
notice to the bank followed by subsequent definite notification of revocation through 
Voorhees. I further conclude that since the policies which were the subject of the 
trust were withdrawn from the custody of the bank trustee with intention formed 
then or later never to return them, the purpose of the trust no longer existed, and 
that such withdrawal followed by Goldberg’s subsequent acts with reference to 
the policies was also a revocation and termination of the trust. Equitable Life 
Assur. Soc. v. Janssen, 14 N.J.Misc. 837, 187 A. 643. 


“Finally, there being a complete failure of the trust by reason of its revocation, 
the three Metropolitan policies for all legal purposes became payable to Goldberg’s 
estate and if the bank trustee, named as beneficiary therein, should receive the fund, 
it would be deemed to hold it as trustee of a resulting trust in favor of the estate 
and would be directed to pay the same over to the estate. Prudential Ins. Co. v. 
Bloomfield Trust Co., 104 N.J.Eq. 372, 145 A. 735; In re Goldowitz’ Estate, 145 
Mise. 300, 259 N.Y.S. 900. 

15] “Since the fund is now in court and the insurance company has no concern 
as to the manner of its disposition, circuity should be avoided and a decree should 
be entered directing payment of the fund direct to the executors under Goldberg’s 
will to be administered by them according to the terms of the will.” 

Maurice C. Brigadier, of Jersey City for appellants. 

Stuart A. Young, of Newark for respondent. 

Pitney, Hardin & Skinner, of Newark, for defendants Charles Levine et al. 

J. Albert Homan, of Trenton (Ewald J. J. Smith, of Trenton, of counsel), for 
Edward L. Whelan, guardian ad litem. 

Per Curiam. 

The decree appealed from will be affirmed for the reasons stated in the opinion 
of Vice Chancellor Fielder in the Court of Chancery. 
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For affirmance: Justices Parker, Lloyd, Case, Bodine, Donges, Heher and 
Perskie, and Judges Wells, Wolfskeil, and Rafferty—10. 


For reversal: None. 


LANDAU v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Municipal Court of City of New York, Borough of Manhattan, Ninth District. 
Jan. 24, 1938. 

Reargument Denied Feb. 7, 1938. 

1 New York Supplement (2d) 891. 

1. AMBIGUITY. 

_The policies upon which the public relies for security in death, sickness, or 
accident should be plainly written in understandable English, free from fine 
distinctions which few can understand until pointed out by lawyers and judges. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. AMBIGUITY. 
Generally, an ambiguity in policy should be resolved in favor of the insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. CONSTRUCTION. ; 
Where insurer is attempting to avail itself of exemption from statutory 
compulsion it should do so by clear and unmistakable language. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. APPLICATION. ree , 

An “insurance contract” and the “policy” itself are to be distinguished in 
that the contract consists of the policy and the application while the application 
even though attached to the policy is not a part of the policy. 

(For other cases, see Insurance, Dec. Dig. § 124.) 
5. EXCEPTION. k : Pees 
The ordinary office of an “exception” or “proviso” in a policy is to take 
special cases out of general class or to guard against misinterpretation. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
6. AMBIGUITY. 4 s ‘ : 
When appellate courts reach opposite conclusions on identical language in 
a policy, there arises such doubt as should be resolved in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7 INCONTESTABILITY. 

A life policy providing “this policy” except as to provisions relating to 
disability and double indemnity would be incontestable after it had been in 
force one year from date of issue, which proviso could refer to first page of 
policy, representations in application, or to general contract was not sufficiently 
definite to permit insurer five years after policy was issued to contest claim 
for disability benefits upon ground of misstatements made in application. 
Insurance Law, § 101, subd. 2. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


On Reargument. 
8. INCONTESTABILITY. 

Under statute giving insurer privilege to save from bar of incontestability 
total and permanent disability benefits, insurer must show that by appropriate 
language it has exercised the privilege. Insurance Law, § 101, subd. 2. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Action for disability benefits under a life policy by Emanuel Landau against 
the Equitable Life Assurance Society of the United States which defended on 
ground that policy was rescinded by misrepresentations in application which 
formed part of contract. 

Judgment for plaintiff for $785.83. 

Murray B. Kestin, of New York City, for plaintiff. 

Alexander & Green, of New York City (James D. Ewing, of New York Citi 
of counsel), for defendant. 

Genunc, Justice. 
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The issue here presented is whether the incontestability clause contained 
in a life and disability policy bars the defendant’s rescission of disability benefits 
contained in a life insurance policy, because of misrepresentations contained in 
the application which formed part of the insurance contract. 

The case has been submitted upon an agreed statement of facts, to which 
is annexed the policy and the application upon which the policy issued. 

It is conceded that on October 1, 1936, some five years after the issuance 
of the policy, plaintiff became totally and presumably permanently disabled, 
— oe meaning of the policy, and has remained so disabled to the date of 
the trial. 

By the stipulation, it is admitted that prior to the application plaintiff had 
been suffering from certain ailments, had received certain hospitalization and 
medical attendance, and had undergone certain operations, of which facts the 
defendant had no knowledge, and if it had known of these facts it would not 
have issued the policy. 

The prior history so admitted is inconsistent with the representation con- 
tained in the application, and unless the policy and its disability benefits be 
deemed incontestable, defendant’s rescission must be sustained. 

It therefore becomes necessary to consider the incontestability clause con- 
ae in the policy in the light of policy provisions imposed by the Insurance 
aw. 

Section 101 of the Insurance Law makes compulsory the inclusion of certain 
provisions in life or endowment insurance policies. Subdivision 2 of that section, 
which deals with incontestability, requires: 

“A provision that the policy shall be incontestable after it has been in force 
during the lifetime of the insured for a period of two years from its date of 
issue except for nonpayment of premiums and except for violation of the 
conditions of the policy relating to military or naval service in time of war 
and at the option of the company provisions relative to benefits in the event 
of total and permanent disability and provisions which grant additional insur- 
ance specifically against death by accident may also be excepted.” 

It is not questioned that the defendant by appropriate provisions could have 
exempted from the time limitation disability benefits as well as life insurance. 
However, the plaintiff urges that the language employed in the incontestability 
clause does not effect such exemption. 

As an exercise of the option which the statute affords, the defendant refers 
to the following policy provision: 

“Incontestability and Freedom of Travel, Residence and Occupation—This 
policy, except as to the provisions relating to Disability and Double Indemnity 
shall be (A) Incontestable after it has been in force during the lifetime of the 
Insured for a period of one year from its date of issue, provided premiums have 
been duly paid. * * * ” 

Neither counsel cites any New York cases wherein the controlling question 
was the construction of the language in an incontestability clause as applied 
to disability benefits. 

In the state authorities to which references are made apparently the language 
employed was deemed adequate to enable a contest of the disability benefits. 
In the main, these cases involve consideration as to whether the life and 
disability provisions of an insurance contract constitute a divisible or indivisible 
contract. However, Rhine v. New York Life Insurance Company, 273 N.Y. 1, 
6 N.E.2d 74, 108 A.L.R. 1197, has decided that the life and disability provisions 
in the policy were so interwoven as to constitute a single integral insurance 
contract. 

The Court of Appeals has indicated, however, its attitude toward ambiguous 
language in insurance policies. 

__ [1] In Mansbacher v. Prudential Insurance Company, 273 N.Y. 140, 143, 7 
N.E.2d 18, 20, 111 A.L.R. 618, in an opinion by Crane, C. J., it is stated: 

“We have said more than once that insurance policies upon which the public 
rely for security in death, sickness or accident, should be plainly written, in 
understandable English, free from fine distinctions which few can understand 
until pointed out by lawyers and judges.” 

In emphasizing the need for a definiteness and certainty in the incontestable 
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clauses of a policy, Cardozo, C. J., in Killian vy. Metropolitan Life Insurance Co., 
251 N.Y. 44, 49, 166 N.E. 798, 800, 64 A.L.R. 956, says: 

“The value of a clause declaring a policy incontestable lies to no slight 
degree in the definiteness of the protection accorded to the holder. The good 
that it promises is in part a state of mind. * * * Alike for insured and for 
beneficiaries, there is to be the peace of mind that is born of definiteness and 
certainty. 

Lacking guidance from New York authorities in the application of these 
general principles to the question involved, recourse must be had to the numerous 
federal authorities wherein the question under consideration has been discussed. 

|2, 3] To the general rule that ambiguity in a policy should be resolved in 
favor of the insured, these cases stress the further consideration that where 
the insurer is attempting to avail itself of an exemption from statutory com- 
pulsion, it should do so by clear and unmistakable language. 

Omitting phrases not material to the issue, section 101, subdivision 2, 
requires : 

“A provision that the policy shall be incontestable after it has been in 
force during the lifetime of the insured for a period of two years from its date 
of issue except * * * at the option of the company provisions relative to 
benefits in the event of total and permanent disability.” 

The language in the policy is neither an adherence to that of the statute 
nor an amplification thereof. The phrase employed “except as to the provisions 
relating to disability and double indemnity” may connote something quite 
different from the language used in the statute. 

On the first page of the policy which contains the company’s contractual 
obligation, a liability is assumed for benefits in the event of total and permanent 
disability. The omission of the words used by the statute, to wit, “benefits in 
the event of” may well create a doubt as to whether the excepting clause is 
referable to this contractual obligation or only to those provisions elsewhere 
grouped under the heading “Total and Permanent Disability.” 

{4] The right of rescission as disclosed by the stipulated facts is because 
of misstatements in the application. The distinction between an insurance con- 
tract and the policy itself is not to be overlooked. The contract consists of the 
policy and the application. The application, even though attached to the 
policy, is not a part of the policy. 

Section 101, subdivision 3, makes compulsory, as a provision in the policy, 
a statement that the policy contains the entire contract, “but if the company 
desires to make the application a part of the contract it may do so provided a 
copy of such application shall be indorsed upon or securely attached to the 
policy when issued, and in such case the policy shall contain a provision that 
the policy and the application therefor shall constitute the entire contract 
between the parties.” 

In the policy under consideration, it is made incontestable “except as to the 
provisions relating to disability and double indemnity.” 

While there are numerous provisions in the policy relating to disability and 
double indemnity, the defense and the right of rescission herein asserted are 
predicated on misrepresentations contained in the application signed at a date 
earlier than the policy, which though attached to the policy is not a part thereof, 
but taken together with the policy constitutes the entire contract between the 
insured and insurer. : 

Aside from the criticism that the defense is not based on a provision in the 
policy but on misstatements in the application, as urged by plaintiff’s counsel, 
it is to be observed that these application statements are not “relating” peculiarly 
to disability and double indemnity, but relate to life insurance as well. To the 
insured, who is entitled to have the language of the policy in plain English, this 
clause would in all likelihood be deemed referable to the provisions segregated 
under the appropriate caption, 

In Strohmann vy. Mutual Life Insurance Company of New York, 300 U.S 
435, 57 S.Ct. 607, 609, 81 L.Ed. 732, decided on March 29, 1937, the United States 
Supreme Court, by unanimous decision, held an incontestable clause similar to 
that in the present case to be inefficient to exempt disability claims from the 
time limit imposed. The clause there under consideration provided: 
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“Incontestability—Except for nonpayment of premiums and except for the 
restrictions and proyisions applying to the Double Indemnity and Disability 
Benefits as provided in Sections 1 and 3 respectively, this Policy shall be incon- 
testable after one year from its date of issue unless the Insured dies in such 
year, in which event it shall be incontestable after two years from its date of 
issue. 

McReynolds, J., of the Supreme Court, said: 

“No reason appears to doubt the power of the insurer to except from the 
ordinary Incontestability clause all policy provisions relating to Disability 
Benefits. Ch. 28, Laws N.Y.(1923); Steinberg v. New York Life Insurance Com- 
pany, 263 N.Y. 45, 188 N.E. 152 [90 A.L.R. 642]. But the petitioner maintains 
that the words used in the policy before us are inadequate definitely to disclose a 
purpose so to do. And we think the point is well taken.” 

It quoted its own expression in Mutual Life Insurance Company of New 
York v. Hurni Packing Co., 263 U.S. 167, 44 S.Ct. 90, 91, 68 L.Ed. 235, 31 A.L.R. 
102, as, 

“The language employed is that of the company and it is consistent with 
both reason and justice that any fair doubt as to the meaning of its own words 
should be resolved against it.” 

[5] A reasonable doubt here arises as to whether the clause employed 
included the contractual provisions on the first page of the policy, whether it 
included the representations in the application, or whether it was limited to those 
provisions grouped under the heading of “Total and Permanent Disability” and 
“Double Indemnity for death from accident.” 

“The ordinary office of an exception or proviso is to take special cases out 
of a general class or to guard against misinterpretation. Experience shows, how- 
ever, that they quite frequently are introduced from excessive caution.” Employ- 
ers’ Liability Assurance Corp. v. Morrow, 6 Cir., 143 F. 750, 756. 

In Thompson vy. New York Life Insurance Company, D.C., 9 F.Supp. 248, 250, 
251, incontestable clause was qualified “as to provisions and conditions relating 
to Disability and Double Indemnity Benefits.” The opinion in the case last 
cited commented on the conflicting decisions, some of which held that the incon- 
testability clause precluded a defense growing out of thése provisions, and held 
that the purpose of the clause was evidently to guard against such a possible 
construction of the policy. 

In New York Life Insurance Co. v. Kaufman, 78 F.2d 398, 402, the Ninth 
Circuit Court of Appeals had before it for a construction a clause which read as 
i Ale ws: 

“This Policy shall be incontestable after two years from its date of issue 
except for nonpayment of premium, and except as to provisions and conditions 
relating to Disability Benefits.” 

The difference between the clauses in the Kaufman and in the instant case 
are slight. Here, only “provisions” are mentioned. There, the clause excepts 
“provisions and conditions.” In the instant case, the qualifying exception 
follows the words “this policy.” The excepting clause is differently positioned 
in the Kaufman Case, but the difference in sentence structure is immaterial. 
The court there, at page 403, of 78 F.2d, points out that under the title “Total 
aud Permanent Disability” there was included an entire page of provisions; it 
stresses that the entire contract was not brought within the excepting clause, 
but only the provisions of the policy. It held that if the truthfulness of the 
statements in the application were to be kept open for contest, the entire’ 
contract and not merely the policy should have been referred to. 

Similar conclusions were reached in Ness v. Mutual Life Insurance Com- 
pany of New York, 4 Cir., 70 F.2d 59, in Mutual Life Ins. Co. of New York v. 
Margolis, 11 Cal.App.2d 382, 53 P.2d 1017, and in Mutual Life Ins. Co. of New 
York v. Markowitz, 9 Cir., 78 F.2d 396. 

_ There now present themselves for consideration two cases where the clause, 
identical = that in the instant policy, was construed. These are Kiriakides 
vy. Equitable Life Insurance Soc. of United States, 174 S.C. 140, 177 S.E. 40, and 


Equitable Life Assur. Soc, of United States v. Deem, 91 F.2d 569, 571, decided 
by the Fourth Circuit Court of Appeals, August 6, 1937, a copy of which decision 
has been submitted by defendant’s counsel. In the Kiriakides Case, the Ness 
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Case was followed, and the language employed in the insurance policy was held 
to place in repose, free from contest, misrepresentations in the application. 


In the Deem Case, supra, a contrary result was reached. The claim was 
held open to contest. The Ness Case, supra, was distinguished. 

The Deem Case is not persuasive inasmuch as it is stated in the opinion that 
there was: 

_ “No pertinent statute or decision in West Virginia, in which State the 
insured resided and the case was tried. It does not clearly appear from the 
record in what State the contract was made. The policy was executed and the 
proceeds made payable in New York but it is perhaps inferable that it was 
delivered and became effective in West Virginia as the application for the 
policy was dated at Parkersburg.” 

__ _ “It is doubtful that the court would have used such latitude in construction 
if it had before it a statute making incontestability of a- policy compulsory—a 
statute which granted only a privilege of exemption from its provisions by 
appropriate language in the policy itself. 

The Deem Case, speaking of the clause there employed, says: 

“It is, in abbreviated form, in the very words used in the statute.” (Mean- 
ing the New York statute.) 

It then, by interpretation, reads into the language “the part of the policy, 
which grants the disability benefits as an obligation of the company.” 

The language of the statute is sufficiently compact. Abbreviation at the 
expense of precision should not be encouraged. For purposes of clarity, addi- 
tions to the statutory language may be warranted. Certainly, there can be no 
justification for language, which by elision, casts an additional burden upon the 
policyholders and the court as well, to interpret the meaning intended. 

Apart from this, the reasoning in the Kiriakides Case is more in line with 
the rules of construction applied by the Supreme Court in the Stroehmann and 
Hurni Packing Co. Cases. 

The very differences of opinion on identical clauses which disclose them- 
selves in the two cases last referred to is an impelling reason for excluding the 
defense. 

The language of the Supreme Court in the Stroehmann Case, supra, 300 
U.S. 435, at page 439, 57 S.Ct. 607, 609, 81 L.Ed. 732, is apt: 

“The arguments of counsel have emphasized the uncertainty. The District 
Court and the Circuit Court of Appeals reached different conclusions and else- 
where there is diversity of opinion. * * * Without difficulty respondent could 
have expressed in plain words the exception for which it now contends. It 
has failed, we think, so to do. And applying the settled rule, the insured is 
entitled to the benefit of the resulting doubt.” 

|6] When appellate courts, whose views are entitled to consideration, reach 
opposite conclusions on identical language, there arises such doubt as should 
be resolved in favor of the insured. 

[7] This is particularly so when no great degree of skill was required to 
make the meaning unmistakable. If it was the intention that a claim for 
benefits growing out of disability should remain contestable, notwithstanding 
the expiration of the one year time limit, either for any breach of the pro- 
visions of the policy or for any misrepresentations in the application, it could 
be so stated in that very language or in substantially the same language. 

While this may be a case of first impression in so far as it concerns the 
construction of the clause discussed or similar clauses, the determination 1s 
impelled by principles set down by the Court of Appeals. The need for clear 
expression in plain English as admonished in Mansbacher vy. Prudential Lite 
Insurance Company, supra, and the need for the “peace of mind that is born of 
definiteness and of certainty” as referred to in Killian v. Metropolitan Life 
Insurance Company, supra, dictate that all doubts should be resolved in favor 
of the insured. 

Plaintiff is entitled to judgment in the sum of $785.83 (par. 6 of stipulation) 
with interest and costs. ° 

On Reargument. 

Motion is made to vacate said judgment and for a new trial on the ground 

that the said decision and judgment entered thereon are contrary to law, and 
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upon the further ground that the decision in this action as a submission of 
a controversy upon an agreed statement of facts under section 124 of the 
Municipal Court Code was improper and unauthorized as no affidavit by “one or 
more of the parties [showing] that the controversy is real and that the sub- 
mission is made in good faith for the purpose of determining the rights of the 
parties” was filed. Such an affidavit has been filed by the parties and that 
objection has been cured. 

Attention has been called to Deem y. Equitable Life Assur Soc., 302 U.S. 
XXVI, 58 S.Ct. 146, 82 L.Ed. , where a certiorari was denied, opinion in 
Circuit Court of Appeals, 4 Cir., 91 F.2d 569, and to Smith v. Equitable Life 
Assur. Soc., 169 Tenn. 477, 478, 89 S.W.2d 165, and Greber v. Equitable Life 
Assur. Soc., 43 Ariz. 1, 28 P.2d 817, where identical incontestability clauses were 
presented. 

The examination of the record in the Deem Case discloses that it arose 
on a demurrer to a defense. From the statement of the defense it appears 
that when the policy was delivered Deem was afflicted with the very ailment 
upon which he based his claim in suit; that at the time when he made his 
application for a policy to the Equitable he was then receiving disability 
payments from another insurance company; four days before he filed the 
application he made a further claim for disability payment to an insurance 
company; five days after he signed the application and while it was pending 
he received such a disability payment. The defense alleges he fraudulently 
withheld and denied all of this in his written application. 

The petition for the writ states the only question to be presented is “whether 
the disability feature of the policy in suit is contestable for fraud on the part 
of the assured in obtaining the policy.” Respondent’s brief in opposing the 
writ agrees that this was the sole question involved. The decision of the 
Circuit Court of Appeals was considered and discussed in the opinion already 
fied. It was there pointed out that no state statute or attempted compliance 
therewith was involved. Hence, denial of the writ does not destroy the 
distinction stressed in the original opinion. 

Next to be considered is Greber v. Equitable Life Assur. Soc. At page 12 
of the opinion in 43 Ariz. 28 P.2d 187, section 1847 of the Arizona Revised 
Code is set forth at length. At page 13 of 43 Ariz., 28 P.2d 817, it is pointed 
out that the Code creates incontestability only as to life insurance and has no 
application to disability insurance. The insured there urged that because the 
disability benefits were contained in a life insurance policy, such benefits came 
within the incontestability provision of section 1847. This contention was 
overruled. Apparently, the construction of the clause was not raised. 

In Smith v. Equitable Life Assur. Soc., 169 Tenn. 477, 478, 89 S.W.2d 165, 
it was also indicated that there was no statutory incontestability provision 
applicable to disability insurance. Section 6179 of the Tennessee Code is quoted, 
and it is held that this dealt with life insurance alone. The opinion then con- 
tinues at pages 481, 482 of 169 Tenn., 89 S.W.2d 165, 167, as follows: “It follows, 
therefore, that unless the right to contest the validity of the contracts of insur- 
ance evidenced by these policies, that is, the generally recognized right by bill 
in equity to rescind and annul the contract of insurance for misrepresentation 
and fraud in procurement, has been expressly limited by pertinent provisions 
in the policies, the chancellor was in error in sustaining the demurrer in this 
cause.” 

The Tennessee case recognizes that a distinction exists where there is a 
statutory bar to contestability. It distinguishes Thompson v. New York Life 
Insurance Company, D. C. Okl., 9 F.Supp. 248, 250, among other grounds because 
cf the Oklahoma statute. Speaking of the Thompson Case, the Tennessee 
opinion at page 485 of 169 Tenn., 89 S.W.2d 165, 168, says: “And in addition 
to this phase of that case obviously influencing the mind of the court in deciding 
the conceded doubt in favor of the insured, the court calls attention to the 
State statute which includes double indemnity in life insurance and therefore 
precludes application of an exception to the noncontestability clause thereto; 
and double indemnity being coupled with disability in the excepting clause under 
consideration, the court found a probable want of intention to except either.” 

The New York statute does contain a time bar to contestability. Insurance 
Law, § 101, par. 2. By amendment in 1923, Laws 1923, c. 28, an option or 
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privilege is given to the insurer to save from the bar total and permanent 
disability benefits. ; 

[8] In none of the cases cited by the defendant was a similar statutory 
provision involved. The distinction is one of substance. In one type of cases 
the insured seeks to bar a defense of fraud, recognizable in law and in equity, 
by invoking a provision of the policy which, so he contends, creates the bar. 
In cases such as the instant case, the statute has created the bar and the insurer 
must demonstrate that by appropriate language it has exercised the option or 
privilege which destroys the bar. : 

The cases now cited do not warrant any change in the conclusion previously 
reached. 

Motion to reargue denied. 


DUPEE v. TRAVELERS INS. CO. OF HARTFORD, CONN. 
Supreme Court, Appellate Divison, Second Department. Feb. 11, 1938. 
2 New York Supplement, (2d) 62. 
1. CONSTRUCTION. 

The language in insurance policies should be given the meaning which the 
average policyholder as well as the insurer would attach to it. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. CONSTRUCTION. 
Life policies are construed liberally and most favorably to beneficiaries. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. WOUND. 

That face and head of supervisor of scenic railway in amusement park were 
very red and that his face was somewhat swollen after suffering fatal sunstroke 
while riding home in an automobile in the afternoon was not evidence of a visible 
“contusion” or “wound” on exterior of body within additional indemnity contract 
of life policy, and hence there could be no recovery under that contract, even 
if death resulted from accidental means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Hagarty, J., dissenting. 

Appeal from Appellate Term, Second Department. 

Action by Matilda Leonard Dupee against the Travelers Insurance Company 
of Hartford, Conn., to recover on an additional indemnity contract contained in 
a life policy. From an order of the Appellate Term of the Supreme Court, 
Second Department, made on the 6th day of July, 1937, affirming a judgment of 
the City Court, Kings County, entered in the office of the clerk of said City 
Court on the 24th day of November, 1936, on a verdict for plaintiff, defendant 
appeals by permission of the Supreme Court. Appellate Division, Second Judicial 
Department. 

Order of the Appellate Term reversed on the law, judgment of the City Court 
vacated, and complaint dismissed. 

Argued before Hagarty, Johnston, Adel, Taylor, and Close, JJ. 

William A. Roe, of New York City (Louis P. Galli and William J. Moran. 
both of New York City, on the brief), for appellant. : 

Alfred L. Weiss, of New York City (Sydney U. Cohn, of New York City, 
on the brief), for respondent. : 

ApEL, Justice. 


The defendant issued a policy of insurance on the life of Justin R. Dupee 
wherein it agreed to pay $2,500 to the designated beneficiary, the plaintiff herein, 
upon the insured’s death. That sum was paid and is of no concern on this appeal. 
The policy contained an “Additional Indemnity Contract” wherein the defendant 
agreed to pay to the beneficiary an additional $2,500 in the event the death was 
proved to have resulted from bodily injuries effected through external, violent, 
and accidental means, of which there is a visible contusion or wound on the 
exterior of the body. 

There is evidence that the insured died from sunstroke, with an acute heart 
condition as a secondary cause of death: but from the uncontradicted testimony 
the jury could properly have found that the sole cause of death was sunstroke; 
and for the purposes of this appeal I believe such a finding should be adopted. 
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The text of the additional indemnity contract, so far as relevant, reads as 
follows: 

“The Travelers Insurance Company agrees to pay to the Beneficiary named 
in the above numbered Life Contract the amount of Additional Indemnity above 
stated in addition to the amount of insurance payable in the event of the death 
of the Insured under the said Life Contract immediately upon receipt of due 
proof that the death of the said Insured has resulted from bodily injuries effected 
directly and independently of all other causes through external, violent and acci- 
dental means within ninety days from the date of the accident which shall have 
caused such injuries and of which, except in the case of drowning or internal 
injuries revealed by an autopsy, there is a visible contusion or wound on the 
exterior of the body, and provided such death does not result from 

“(a) Disease of any kind, directly or indirectly.” 

The insured was employed as a supervisor of a scenic railway in Coney Island, 
and as part of his duties he was frequently on the structure, and necessarily 
exposed to the sun’s rays. He had been engaged in this occupation for eight 
years. In 1934, he began his employment when the railway opened in March. 
On July 2d, which was a hot and humid day, he was on his way home in an auto- 
mobile at about 4:30 in the afternoon. He fainted in the automobile and was 
taken to a hospital, where he was treated for sunstroke, and died the next day. 

As to whether or not there was a visible contusion or wound on the exterior 
of the body, the testimony is that the insured’s face and head were very red, 
redder than usual, and his face was somewhat swollen. The doctor who treated 
the insured testified that sunstroke or sunburn is a first degree burn; and further, 
“Inasmuch as a burn is considered a wound, and sunburn is considered a burn, 
it must be considered a wound.” 

cross-examination the doctor testified: 
©. You just testified that he had a sunburn, first degree? <A. Yes. 
. That is the mildest kind of a burn, is it not? A. Yes. 
. It is just a redness that all of us experience when we are out in the open 
and the sun rays beat down upon us in the summer time? A. Yes. 

“Q. You didn’t see any visible cut or wound, did you? A. ‘No. 

“Q. And the skin was not broken? A. No.” 

Another physician, testifying as an expert, gave an opinion that sunburn is 
—- a first degree burn, and a first degree burn is medically considered a 
wound, 

The defendant insurer rejected the claim for additional indemnity, taking the 
position that there was no proof that the death was caused in a manner contemplated 
by the contract; but the jury has found otherwise, and plaintiff has been awarded 
judgment for $2,500, plus interest. 

[1] There does not appear to be in any jurisdiction a decision which holds 
that the effects of sunstroke constitute proof of “a visible contusion or wound on 
the exterior of the body.” On the medical testimony in this action it could be 
found that doctors would consider sunburn a “wound,” but the courts have stated 
repeatedly that the language in insurance policies is not to be construed like words 
of art, but is to be given such meaning as the average policyholder, as well as 
the insurer, would attach to it. Paist v. AStna Life Ins. Co., 3 Cir.,°60 F.2d 
476, 477: Johnson v. Travelers Insurance Co., 269 N.Y. 401, 407, 408, 199 N.E. 
~ ‘i Abrams v. Great American Ins. Co., New York, 269 N.Y. 90, 92, 199 N.E. 

Paist v. AStna Life Ins. Co., D. C., 54 F.2d 393, is a case involving death by 
sunstroke, and a policy quite similar to the one at bar was under consideration. 
The opinion of the District Judge states at page 395 of 54 F.2d: “To hold that 
a flushed, sunburned face is a wound or contusion would be straining language 
far beyond any reasonable meaning which could be assigned to it. It might be 
just possible to bring it under the definition of wound given by the Century 
Dictionary as the meaning of the word in medical jurisprudence and cited by the 
plaintiff, but in insurance policies courts have again and again refused to adopt 
technical definitions and have adhered to the ordinary and popular meanings of 
words used. There is no reason why this rule should not work both ways. 
Certainly, in ordinary parlance ‘contusion’ is almost exactly synonymous with 
‘bruise,’ and to say that a flushed countenance is a wound would go beyond the 
limit of allowable interpretation.” This view was upheld by the Circuit Court 
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of Appeals, 60 F.2d 476, at page 477, supra, where the opinion reads: “We find 
no error in such view. We are here dealing with a written contract in which he 
parties agreed that the accident against which the insured was indemnified was 
one ‘evidenced by a visible contusion or wound on the exterior of the body.’ These 
words ‘contusion,’ ‘wound,’ ‘visible on the exterior of the body,’ are of well- known 
commonly understood meaning. ‘Contusion,’ which has as its Latin origin, ‘con’ 
and ‘tundere,’ to strike, means a bruise or wound caused by a blow, but where, 
as here, no physical blow is struck, where there is no bruising, where the skin 
is not blow-bruised or blow-broken, certainly, in common speech and common 
understanding, the death of the plaintiff’s husband from sunstroke cannot be 
said to be ‘evidenced by visible contusion or wound on the exterior of the body.’ ’ 

Bender v. Ridgely Protective Ass'n, 235 App.Div. 896, 257 N.Y.S. 1004, 
affirmed, 262 N.Y. 685, 188 N.E. 120, is also a case involving death by sunstroke. 
The policy provided for payment if the death resulted from accidental causes and 
“leaving visible marks of wounds, fractures or dislocations upon the body of the 
insured.” The evidence was that the deceased was “pale, cold and clammy and 
hathed in profuse perspiration.” The memorandum of the Appellate Division 
states: “Judgment and order reversed on the law, with costs, and complaint 
dismissed, with costs. The policy has been erroneously construed. It clearly 
covers death and disability cases of one character only, viz., those wherein the 
injuries are solely those caused both accidentally and through causes not violent, 
external and involuntary, but those leaving visible marks of wounds, fractures 
or dislocations upon the body of the insured. No such injuries were proved.” 

[2, 3] The most reasonable and unstrained construction of the policy in suit, 
therefore, would seem to be that it does not contemplate that a very red face 
and head, with the face somewhat swollen, is evidence of a visible contusion or 
wound on the exterior of the body. I think this conclusion must be accepted, 
notwithstanding that the courts are disposed to construe policies of insurance 
liberally and most favorably to beneficiaries, and that there are decisions that 
have permitted recoveries in cases where no mark visible to the eye was left on 
the hody. These cases, however, do not involve sunstroke, nor was there a 
specification in the contracts that there be “a visible contusion or wound on the 
exterior of the body”; and the nature and extent of the holdings have been 
explained in Rosenthal v. American Bonding Co., 207 N.Y. 162, 100 N.E. 716, 46 
L.R.A.,N.S. 561. 

In the policy in suit there are two causes of accidental death for which the 
insurer agreed to pay without proof of a visible contusion or wound on the 
exterior of the body namely, drowning and internal injuries revealed by autopsy. 
It is not claimed that there is in the case evidence of either of these causes of 
death; nor is there in the case any evidence of a visible contusion or wound on 
the exterior of the body. For the purposes of this appeal we have assumed, 
without deciding, that the death of the insured resulted from accidental means. 

The order of the Appellate Term should be reversed on the law, the judgment 
of the City Court vacated, and the complaint dismissed, with costs in all courts. 

Order of Appellate Term affirming a judgment of the City Court of the city 
of New York, county of Kings, reversed on the law, judgment of the City Court 
vacated, and complaint dismissed, with costs in all courts. 

Johnston, Taylor, and Close, JJ., concur. 

Hagarty, J., dissents and votes to affirm. 


McGUIRE v. TRAVELERS INS. CO. 
City Court of New York, Bronx County. Feb. 10, 1938. 
2 New York Supplement (2d) 83. 
SUICIDE. 
Evidence in action on life insurance policy, limiting recovery to premiums paid 
if insured committed suicide, he/d insufficient to show that insured’s death was 
result of suicide, rather than fall from window of building. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


__ Action by Martha McGuire against The Travelers Insurance Company on 4 
life insurance policy. 

Judgment for plaintiff. can d ha y a 

Maxwell M. Booxbaum, of New York City, for plaintiff. 

John G. Donovan, of New York City, for defendant. 
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DONNELLY, Justice. 

The policy involved herein is not for the payment of a so-called double indem- 
nity when the death of the insured is the result of injuries caused by external, 
violent, accidental means. The action is upon a policy of insurance in the sum of 
$2,000 issued upon the life of James P. McGuire, payable upon his death to the 
beneficiary, his widow, who is plaintiff. The estate of the insured could not have 
been enriched by his suicide. 

The policy contains the provision: “If the insured shall commit suicide while 
sane or insane within two years from the date of this contract, the limit of recovery 
hereunder shall be the premiums paid.” 

Payment is resisted by defendant upon the ground that the death of the insured 
was the result of suicide. 

\t the time of his death on June 16, 1937, the insured was 29 years of age. He 
was 5 feet 7% inches in height and he weighed 150 pounds. He had been a fireman 
in the employ of the fire department of the city of New York. He was married to 
the beneficiary June 18, 1933. At the time of his death, his wife shortly was to 
become a mother. The child was born 2 weeks after his death. 

For about 2 weeks before his death, the insured was a patient afflicted with 
sarcoma, at the Home for Incurables, located in this county. At the institution 
just named, he was the sole occupant of a room on the fourth floor of one of the 
home's buildings. The room is 56 feet 2 inches above the cement driveway. This 
room has two windows looking out on the space below, which is the driveway; 
each window was screened on the outside: the windows are 35% inches above the 
floor of the room; the bed in the room was 6 or 7 feet from the windows. ‘There 
was a tree outside, the center of which was 16 feet 5 inches from the building. Part 
of the branches of the tree are under the window through which the insured fell. 
From the Photo, Defendant’s Exhibit 1, these branches appear to be close to the 
building. 

\ few minutes after midnight on June 16, 1937, the body of the insured was 
found on the cement driveway at a point indicated by one of the defendant’s wit- 
nesses as 20 feet out from the base of the building, and by another witness called by 
the defendant, at a point 15 feet out from said base. Near the body of the insured 
were found some branches broken from the tree. After the discovery of the body, 
the screen on the window, on the right-hand side of the room as one enters it, was 
seen swinging outward. This is the window nearest the tree. 

Two points are urged by the defendant in support of its contention that the 
death of the insured was due to suicide: (1) Insured knew he had an incurable 
disease and had not long to live: (2) the distance of his body from the base of 
the building eliminates the possibility that he fell. 

In Weil v. Globe Indemnity Co., 179 App.Div. 166, 167, 166 N.Y.S. 225, 226, 
which was an action upon an accident insurance policy, it was held: “The plaintiff’s 
case was duly established prima facie, supported by the well-established presump- 
tion that where the cause of death was either accident or suicide, and there is 
no evidence explaining the cause, the law presumes that the death was accidental.” 
Martorella v. Prudential Ins. Co., 268 N.Y. 586, 198 N.E. 417, involved a claim 
for ordinary life insurance only. In that case, a verdict in favor of plaintiff was 
unanimously affirmed; there the trial court charged that the burden of proof on 
the issue of suicide was upon the defendant and left it to the jury to determine 
whether the defendant had established by a fair preponderance of evidence that 
the death of the insured was the result of suicide. The weight of the evidence 
is that the insured was unaware of the malignant character of his ailment and 
of the imminence of his death. Even though he had been cognizant of an incur- 
able disease, his awareness of itself would not be conclusive of a suicidal purpose. 
On the night of his death he was comfortable, even cheerful, remarked to his 
Visitors that as soon as they left it was his intention to tune in on the “Amateur 
Hour,” a skit which seemed to amuse him, and, on the same night, he was vocally 
eager to get home to greet the haby his wife was expecting. 

There was no eyewitness to the manner in which the insured got from his 
room to the point where his body was found. On the night he died, it was quite 
warm. Before his death, each of the two windows in his room was _ probably 
open. It is definitely established that, before his death, the window in his room, 
from which the screen was seen swinging outwardly after his body was found, was 
open. No witness was called who testified definitely to the condition of the 
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window screens before the body of the insured was found. In this respect, the 
instant case is identical with the situation regarding the window screen in 
Shtevelan v. Metropolitan Life Ins. Co., 162 Misc. 835, 295 N.Y.S. 735; unanimously 
affirmed by Appellate Term. 


In the instant case, as in the case just cited, to say that the screen was secured, 
and that the insured deliberately unfastened it so as to give him an opening through 
which he jumped to his death, is mere conjecture. It is just as reasonable to infer 
that the death of the insured was due to accidental means as it is to surmise that 
he committed suicide. About 4:20 o'clock in the morning of June 11, 1937, the 
insured fell out of his bed after having taken luminal, complained of shortness 
of breath, drank a great deal of water, and voided frequently. So far as the 
record shows, the last one to see the insured alive was the orderly. Some time 
between 10 and 11 o'clock on the night of the death of the insured, the orderly 
found him in his bathroom, assisted him back to his bed, and told him it was 
dangerous for him to get out of bed without assistance as he might hurt himself 
if he fell in his weakened condition. In the absence of any evidence to show 
a motive for self-destruction or, of expressions indicating a suicidal tendency, 
or of circumstances that only the insured could have created the opportunity for 
a deliberate jump, it does not strain credulity to believe that insured left his bed 
to catch his breath by the window, leaned upon the sill or: sat upon the sill or 
arm of the wicker chair by the window, became dizzy, and fell against the screen 
which swung open, causing him to fall to the ground below. 

There may be circumstances which impel the inference of suicide. Two 
cases are cited by defendant to illustrate this: Unger v. New York Life Ins. Co,, 
210 App.Div. 80, 205 N.Y.S. 527; Lindblom v. Metropolitan -Life Ins. Co., 210 
App.Div. 177, 205 N.Y.S. 505. In the Unger Case, a witness testified he saw the 
insured jump head first through an opening in an elevator shaft. Before he 
jumped, the deceased had gone to his knees to look, as he said, for a diamond 
ring he had lost. There was testimony by another witness that the one who said 
he saw the jump declared that the deceased either slipped or fell or lost his balance. 
It was shown that the estate of the deceased was insolvent; just before his death, 
he telephoned and said to the one he called that if the latter did not come to 
his office right away it would be too late. In the Lindblom Case, it was held 
that the evidence as a whole pointed to suicide with certainty. Shortly hefore his 
death and when he was financially embarrassed, the insured took out additional 
life insurance in a large amount. Six weeks before his death, he drove his car 
into a river in circumstances from which it would be difficult to reach any. other 
conclusion than that his purpose was suicide; his death was caused by drinking 
a quantity of almost pure carbolic acid. 

I am unable to agree with defendant’s counsel that a reading of the opinion 
in McVeigh v. New York Life Ins. Co., 230 App.Div. 136, 243 N.Y.S. 389, 
indicates that the court reversed the judgment in plaintiff’s favor solely because 
the body of the insured was found about 30 feet out from the base of the build- 
ing, an apartment house 68 feet high, and also because the parapet wall on the 
roof rose 38 inches from the floor of the roof. In the case just cited, as at bar, 
the fall or jump was unwitnessed. The insured had gone to the roof ostensibly 
to change a clothes line. No circumstances were disclosed from which it may be 
inferred that he actually did anything in reference to a clothes line. His hat 
and coat were found on the roof, as were heel prints on top of the projection 
in the parapet wall which was 4 feet 9% inches above the roof, covered with 
a concrete slab. Moreover, and this may well be preponderant when there is no 
direct testimony of accident or design, there was evidence in the McVeigh Case 
indicative of a suicidal tendency by the insured. When these circumstances are 
considered, the most that can be said of the position of the body is that it was 
an additional fact sufficient to rebut the presumption of accidental death. At bar, 
the position of the body of the insured may be accounted for by the supposition 
that as he fell his body struck the tree and was deflected. From the proximity of 
the tree and its branches with reference to the window, it is difficult to perceive 
how his body could avoid coming in contact with the tree. The broken branches 
near the body are mute witnesses of the contact. A physician called by defendant 
testified it would be possible that a falling object which struck the tree would 
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be deflected by it. If this testimnoy must be ignored as mere conjecture, the 
fact remains there was no evidence to show a jump with suicidal intent on the 
part of the insured. 

Judgment for plaintiff in the sum of $2,000, with interest thereon from the 
loth day of June, 1937; exception to the defendant. Ten days’ stay and thirty days 
to make and serve case. 


WELLS v. GUARDIAN LIFE INS. CO. OF NEW YORK. No. 19. 
Supreme Court of North Carolina. March 2, 1938. 
195 Southeastern Reporter 394. 
1. ANNUITY. 

Where group life policy provided for annuity in case of total and permanent 
disability of insured, insured was totally and permanently disabled and annuities 
were accordingly paid, and at time of insured’s death a policy loan was outstanding, 
beneficiary was entitled to net death benefits due under policy after deducting the 
loan. 


(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Superior Court, Rockingham County; F. D. Phillips, Judge. 

Action by Mrs. J. S. Wells, individually, and Mrs. J. S. Wells, executrix of 
J. S. Wells, deceased, against the Guardian Life Insurance Company of New York, 
to recover alleged balances due on the face amount of a life policy and under 
the disability provisions of the policy. Judgment for plaintiff, and defendant appeals. 
Modified and affirmed. 
Smith, Wharton & Hudgins and E. P. Dameron, all of Greensboro, for appel- 
lant. 


Claude S. Scurry and Glidewell & Glidewell, all of Reidsville, for appellee. 
ScHENCK, Justice. 
_ This is an action to recover an alleged balance due on the face amount ofa 
life insurance policy and an alleged balance due under the disability provisions of 
said policy, heard upon an agreed statement of facts. 


On or about August 20, 1918, the Germania Life Insurance Company of 


the City of New York issued and delivered to J. S. Wells a policy of life insur- 
ance in the sum of $2,500 which provided for the payment of an annual premium 
of $125.13 of which $4.62 was allocated to the disability benefit coverage and 
protection contained in said policy, in which policy the daughter of the insured, 
Mary Ann Wells, was named as beneficiary. On October 2, 1935, the beneficiary 
named in said policy was changed to Myrtle Warren Wells, wife of the insured 
(being the identical person as Mrs. J. S. Wells, plaintiff herein). Subsequent to 
the issuance of said policy all liability thereunder was duly and properly assumed 
hy the defendant, the Guardian Life Insurance Company of New York. — 

Among other provisions the said policy of insurance contained the following: 

“24. Total and Permanent Disability Benefits. Whenever the Company shall 
receive due proof during the continuance of this policy and before default in 
payment of premium that the Insured has become wholly and incurably disabled 
by hodily injury or disease, not due to any cause or condition existing at the time 
of delivery hereof or to military or naval service in time of war, so that he is 
and will be presumably thereby permanently and continuously prevented from 
engaging in any occupation whatsoever for remuneration or profit and that such 
disability has existed continuously for not less than sixty days prior to furnishing 
such proof—the permanent loss of the sight of both eyes, the loss of both feet 
ahove the ankles, the loss of both hands above the wrists, or a similar loss of 
one hand and one foot, to be regarded as constituting total and permanent disability 
without prejudice to other causes of disability—then the Company will grant 
disability benefits as follows: 

“(A) If the disability occurred before the insured attained age 60; 1. Waiver 
of Premiums. Commencing with the policy year next following the receipt of such 
proof the Company will at the beginning of each policy year waive payment of 
Dremium for such year during such disability, and the provisions and benefits of 
the policy shall be continued in force, except as hereinafter provided, as if such 
Premiums were being naid in cash. 2. Disability Annuity. Six months after ‘he 
receipt of such proof, if the disability then exists, the Company will begin to pay 
to the Insured (with the written consent of the assignee, if any) a disability annuity 
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of one-tenth of the face amount of this policy and will make such annuity pay- 
ments annually on the anniversary of the first payment during such disability prior 
to maturity of the policy. Premiums waived and annuity payments made hereunder 
will not be an indebtedness on the policy and will not be deducted from any 
payment or payments to be made when the policy becomes a claim by death or 
matures as an endowment or in any settlement under the policy. * * * ” 

On the Ist day of April, 1929, the insured became totally and permanently 
disabled as contemplated by the policy provisions and filed with the defendant due 
and proper proofs of such disability, and the defendant duly acknowledged the said 
disability of the insured, admitted the disability claim, waived the annual premium 
due on August 29, 1929, waived all subsequent premiums due between the said 
date and the date of the death of the insured on October 30, 1936, and made the 
annual disability payments of $250 each provided in said policy of insurance on 
December 1, 1929, and on the Ist day of each and every December thereafter down 
to and including December 1, 1935. 

The insured, Julius S. Wells, died on October 30, 1936, and at the time of 
his said death there was outstanding against said policy a policy loan in the sum 
of $1,091.10, which was subject to an unearned loan interest credit at the rate of 
5 per cent. for nine months and twenty-four days, said credit amounting to $44.55 
and leaving $1,453.45 as the net balance due upon the face amount of said policy 
at the time of the death of said insured. The said policy of insurance was in full 
force and effect at the date of the death of the said insured. 


Subsequent to the death of the insured due demand was made upon the 
defendant by the beneficiary, Mrs. J. S. ‘Wells (named as Myrtle Warren Wells 
in the change of beneficiary indorsement on said policy of insurance), for payment 
of the net death proceeds under said policy, and demand was likewise made upon 
the defendant by the said Mrs. J. S. Wells, executrix of the estate of J. S. Wells 
for proportionate disability payment alleged to have accrued and to have become 
due to the estate of the said J. S. Wells on account of the existing disability of 
J. S. Wells during the period from December 1, 1935, until October 30, 1936. 
The defendant insurance company admitted liability unto the said Mrs. J. S 
Wells, beneficiary, for the net amount of $1,453.45 due as net death benefits under 
the said policy, but denied the claim for alleged proportionate disability benefits, 
and asserted that under the terms of said policy and by general provisions of law 
said alleged proportionate disability benefits were not owing, valid, payable, or 
collectible. The defendant insurance company offered to pay in full settlement 
of all liability under said policy the said net death benefits, which offer was 
declined by the plaintiff. Thereupon this suit was instituted for the recovery of 
the balance due on the face amount of the policy, less loan secured thereon, and 
for the proportionate part of the annuity from December 1, 1935, to October 30, 
1936. At the time of the filing of its answer the defendant tendered into the 
registry of the court the amount ($1,453.45) alleged to be due by the defendant 
unto the plaintiff in her individual capacity under the terms of said policy. 

The plaintiff contends: “That plaintiff, in her capacity as executrix of the 
estate of J. S. Wells, is likewise entitled to recover the proportionate part of the 
annual disability payment alleged to be allocable to the period from December 
Ist, 1935, to October 30, 1936, the amount of said payment claimed by the plaintiff 
in her said capacity being that fractional part of $250.00 which is equal to that 
fractional part of the year from December Ist, 1935, to December Ist, 1936, 
which is represented by the period from December 1st, 1935, to October 30, 1936.” 

The defendant contends: “That the disability payments provided by said policy 
of insurance are not apportionable, and that since the insured, Julius S. Wells, died 
prior to December Ist, 1936, the next annual payment date of disability benefits, 
no further disability benefit payments are due or payable to anyone whomsoever 
in connection with the said policy of insurance.” ; 

His honor was of the opinion that the plaintiff, individually, was entitled to 
recover the alleged balance due on the face of the policy, and that the plaintiff, 
as executrix, was entitled to recover the alleged balance due under the disability 
provisions of the policy, and awarded judgment accordingly. 

{1, 2] With the first provision of the judgment that the plaintiff, individually, 
recover the alleged balance due on the face of the policy (about which there was 
no controversy), we concur, but with the second provision of the judgment that 
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the plaintiff, as executrix, recover the alleged balance due under the disability 
provisions of the policy, we cannot concur. 


The terms of the policy under the facts of this case created “a disability 
annuity of one-tenth of the face amount of the policy” payable to the insured by 
the insurer, and provided for the making of “such annuity payments annually 
on the anniversary of the first payment during such disability prior to the maturity 
of the policy.” The first annuity payment was made on December Ist, 1929, and 
the last annuity payment was made on December 1, 1935. The next annuity pay- 
ment would have been due on December 1, 1936, had the insured lived to that 
date, but on October 30, 1936, the insured died, thereby terminating his disability 
and maturing the policy, hence there was no “anniversary of the first payment 
during such disability prior to the maturity of the policy” after December 1, 1935. 

[3, 4] But plaintiff’s contention is that she, as executrix of the estate of J. S. 
Wells, is entitled to the proportionate part of the annuity from December 1, 1935, 
to October 30, 1936. This contention is contrary to the rule of common law, 
which rule is stated as follows: “The general rule both of law and equity is that, 
where an annuity, whether created inter vivos or by will, is payable on fixed days 
during the life of the annuitant, who dies before the day, the personal representative 
is not entitled to a proportionate part of the annuity. This principle of the 
nonapportionability of an annuity, properly and technically so called, rests upon 
the doctrine of the entirety of contracts, and proceeds upon the interpretation of 
the contract by which the grantor binds himself to pay a certain sum on fixed 
days during the life of the annuitant, and when the latter dies, such day not having 
arrived, the former is discharged from his obligation. It results in the general 
rule that if the annuitant dies before or even on the day of payment, his repre- 
sentatives can claim no portion of the annuity for the current year.” 2 American 
Jurisprudence, Annuities, par. 27, p. 830. To the same effect is 3 C.J.S., Annuities, 
par. 6, p. 1383. At common law there were two, and only two, well-recognized 
exceptions engrafted on the general rule that annuities were not apportionable, 
namely, where the annuity was given by a parent to an infant child and by a 
husband to a wife living separate and apart from him. However, the harshness 
of the rule has been modified in many jurisdictions by statute, and in some by 
judicial decisions. . ; 

[5] The common law “which has not been otherwise provided for in whole 
or in part, not abrogated, repealed, or become obsolete,” is “declared to be in full 
force within this State.” C.S. § 970. It is not for us by judicial decisions to 
change or alter the common law. If this is to be done it must be by legislative 
enactment. It is the function of the courts to interpret the law, and that of the 
Legislature, within constitutional limits, to make or alter the law. 


[6] The plaintiff contends that the common law has been altered by the 
enactment of C.S. § 2346, which reads: “In all cases where rents, rent charges, 
annuities, pensions, dividends, or any other payments of any description, are made 
pavable at fixed periods to successive owners under any instrument, or by any 
will, and where the right of any owner to receive payment is terminable by a death 
or other uncertain event, and where such right so terminates during a period in 
which a payment is growing due, the payment becoming due next after such ter- 
minating event, shall be apportioned among the successive owners according to 
the parts of such periods elapsing before and after the terminating event.” This 
statute has no application to the facts of this case, since in the instrument creating 
the annuity there is no provision that the annuity shall be payable at fixed periods 
to successive owners. The contract is to make such annuity payments to the insured 
annually prior to the maturity of the policy. There is no provision for successive 
owners. The death of the insured matured the policy and no further annuity pay- 
ments became due. 

Since the common law is in force in this state, and since under the common 
law annuities are not apportionable, with certain exceptions not affecting this case, 
and since the common law has not been changed or altered by legislative enact- 
ment. we are constrained to hold that his honor erred in awarding judgment to 
the effect that the plaintiff, as executrix, recover of the defendant $229.15 with 
interest thereon, as the proportionate part of the annuity accruing from December 
1, 1935, to October 30, 1936. 


The portion of the judgment adjudging that the plaintiff, individually, recover 
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of the defendant $1,453.45, with interest, due on the face amount of the policy 
is affirmed, except the provision of the recovery of interest is eliminated q 
The case is remanded for judgment in accord with this opinion. 
Modified and affirmed. 
HOPE v. NEW YORK LIFE INS. CO. No. 14607. 
Supreme Court of South Carolina. Jan. 26, 1938. 
195 Southeastern Reporter 110. 
1. ASSAULT. 

An insured under a policy denying double indemnity for injuries or death 
resulting from committing an assault or felony does not forfeit double indemnity 
if he is injured or killed in an encounter, even if he is the aggressor therein, 
it insured could not reasonably anticipate that he would receive bodily injury or 
be killed, and ordinarily whether insured could anticipate injury is for jury. 

(For other cases, see Insurance, Dec. Dig. §§ 515, 668[13].) 

2. ASSAULT. 

Whether an insured under a policy denying double indemnity for injuries or 
death resulting from committing an assault or felony could reasonably anticipate 
bodily injury or death from engaging in an encounter with another, so as to 
justify forfeiture of double indemnity, is a question of law for court where only 
one reasonable inference can be drawn from the testimony. 

(For other cases, see Insurance, Dec. Dig. § 668]13].) 

3. DOUBLE INDEMNITY. 

The death of an insured resulting from an encounter in which insured was 
the aggressor notwithstanding insured knew that his opponent had a knife and 
insured could anticipate that when he attacked his opponent would resort to 
his knife as he did in a previous encounter, and insured could expect to receive 
serious bodily injury or to be killed, did not result from “external, violent and 
accidental means” within double indemnity provision of life policy, but resulted 
from the commission of an “assault” from which cause the coverage of double 
indemnity was expressly excluded. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Common Pleas Circuit Court of York County; A. L. Gaston, 

Tudge. 
5 ‘aasien by Mrs. Edna C. Hope against the New York Life Insurance Com- 
pany on the double indemnity provision of a life policy excluding coverage 
where death resulted from committing an assault or felony. From a judgment 
for the plaintiff, the defendant appeals. 

Reversed and remanded for entry of judgment for defendant. ; 

Thomas, Lumpkin & Cain, of Columbia, and Hart & Moss, of York, for 
appellant. 

Finley & Spratt and R. B. Hildebrand, all of York, for respondent. 

BonHaM, Justice. 

The New York Life Insurance Company issued its policy whereby it insured 
the life of Robert Meek Hope in favor of his wife, Edna C. Hope, in the sum 
of $1,000, with a provision of double indemnity if the death of the insured 
resulted “directly and independently of all other causes from bodily injury 
effected solely through external, violent and accident means. * * * Double 
indemnity shall not be payable if the insured’s death resulted * * * from commit- 
ting an assault or felony.” 

December 23, 1935, the insured became engaged in an altercation with 
Tom Joy, in which he suffered a knife wound at the hands of Joy, from which 
he died. 

The insurance company paid the face of the policy, $1,000, but refused to pay 
the double indemnity, $1,000, and this action was brought. It was tried by 
Judge Gaston, with a jury, and resulted in a verdict in favor of plaintiff. 

The defense, in brief, was that the insured did not come to his death from 
external, violent, and accidental means, but from and while he was committing 
an assault and felony, and that death from such cause was expressly excluded 
from the terms of the double indemnity benefit, and was a risk not assumed by 
the defendant. 
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There was much testimony relating to the fatal occurrence; its origin, 
renewal, and the final affray. A brief summary of the encounter may be thus 
stated: 

It was two days before Christmas; a number of men were met in the evening 
at the filling: station and store of Mr. Campbell at Tirzah; R. Meek Hope 
bought a Roman candle which he fired toward a group outside the store; a ball 
from it is alleged to have struck Tom Joy in the face, and an altercation arose 
between the two of them in which each of them drew his knife; others inter- 
yened, and each party shut up his knife and put it in his pocket. Tom Oates 
said: “You boys stop your foolishness, put up your knives and fight it out fair.” 
Hope had advanced to the door of the store; he threw off his overcoat and said, 
“We'll settle this thing now.” He advanced upon Joy and struck him a_ blow 
with his fist which felled him to the ground, as one witness said, “Like a beef.” 
in the ensuing melee, Joy cut Hope in the side. From the pneumonia which 
ensued, Hope died. 

At the close of the testimony for the plaintiff, the defendant moved for a 
nonsuit on the grounds that plaintiff had failed to offer testimony sufficient 
to show that the death of the insured resulted from bodily injuries effected 
wholly through external, violent, and accidental means; and that the testimony 
offered by plaintiff conclusively showed that the death of the insured resulted 
from external means which were the result of an assault or felony committed 
by the insured. 

The motion for nonsuit was denied. 

At the conclusion of all the testimony, the defendant moved for the direction 
of a verdict on the grounds, that: The only reasonable inference to be drawn 
from the evidence is that the death of the insured resulted from the commission 
cf an assault or felony; from which cause the coverage of double indemnity 
was expressly excluded from the policy. 

The motion was overruled. 

After the rendering of the verdict in favor of the plaintiff, defendant made 
a motion for a new trial on the grounds covered by the motions for nonsuit and 
directed verdict; because of error of the court in ruling and holding that an 
assault committed by striking with the fists was not such an assault within the 
contemplation of the parties as would relieve the insurer from the payment of 
double indemnity, where the insured’s death resulted after and as a direct 
consequence of such assault; because the jury did not follow the instructions of 
the court to the effect that if they found from the testimony that the death of 
the insured resulted from committing an assault or felony, their verdict must 
be for the defendant, it being uncontradicted that the death of the insured did 
result from committing an assault; because the verdict of the jury was contrary 
to the principles of law charged to them to the effect that if they found that 
the assured was the aggressor and provoked the difficulty which resulted in 
his death, the company would not be liable, and, under the uncontradicted 
testimony, the insured was the aggressor and did provoke the difficulty which 
resulted in his death, 

This motion was refused. The defendant appeals upon exceptions which 
embody the grounds of the several motions made and refused. 

Appellant’s counsel elect to argue their appeal under five heads, which we 
reduce to three propositions, viz.: 

1. Was it error to refuse the motion for nonsuit? 

2. Was it error to refuse the motion for directed verdict? 

3. Was it error to refuse the motion for new trial? 

The questions whether there was error in refusing the motions for nonsuit 
and for directed verdict may be discussed together. 

In the case of Linnen v. Commercial Casualty Co., 152 S.C. 450, 150 S.E. 127, 
128, Mr. Chief Justice Stabler, for the court, said: “Under the pleadings, the plain- 
tiff made out a prima facie case by proof of the policy of insurance and that the 
insured died from being stabbed with a knife; the presumption of law being 
that the wound was accidentally inflicted, and was not the result of an illegal 
act of any one, The burden was then shifted to the defendant to show, as 
pleaded by it, that the death of the insured was brought about by injuries 
intentionally inflicted upon him. * * * In cases like this, before a verdict for the 
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defendant can be properly directed, the evidence must not only support the 
inference that the person charged with the killing intended the consequence of 
his act, but must also exclude any other inference. * * * In such cases it seldom 
happens that, under the testimony adduced, it is proper for the court to say, 
as a matter of law, that the defendant has sustained the burden cast upon it— 
in nearly every instance the jury is the proper tribunal to draw inferences 
from the testimony.” 

In the case of Bounds v. W. O. W., 101 S.C. 325, 85 S.E. 770, 772, Ann.Cas. 
1917C, 589, Mr. Justice Gage announced the same principle. Both the Linnen 
and this Bounds Case were insurance cases with special indemnity features. 
Mr. Justice Gage said: “Finally, we have not discussed the many cases from 
other jurisdictions cited by counsel. Some of the courts go a long way towards 
assuming to decide for themselves whether a particular act is a violation of 
law. They fully sustain the contention of the defendant. Others of them take 
the view which we have come to, that where the facts are at all in reasonable 
dispute, a jury must decide whether in a particular case the policy holder 
‘died in consequence of the violation of the laws of the state.’’ 

Respondent’s counsel cite in their — the case of Gilman v. New York 
Life Insurance Co., 190 Ark, 379, 79 S.W.2d 78, 79, decided by the Supreme 
Court of Arkansas, construing the same provision of a policy as is contained 
in the one here under review. The case is reported in 97 A.L.R. 755. The 
provision of indemnity in that policy and in this one is :“That such double 
indemnity shall not be payable if the insured’s death resulted from * * * com- 
mitting an assault or felony.” 

Gilman went into the store to collect a debt from Walker; he took hold of 
Walker’s shirt, who jerked away from him, drew a pistol and shot him. The 
court said: “It is the settled law in this state that proof of death of an insured 
from injuries received by him raises a presumption of accidental death, within 
the meaning of an insurance clause insuring against injury by external, violent, 
and accidental means, and this presumption will continue until overcome by 
affirmative proof to the contrary on the part of the insurer.” 

In the case of Occidental Life Insurance Company v. Holcombe, a Texas 
case, reported in 5 Cir., 10 F.2d 125, 127, in holding that there was no liability 
under the contract, the court said: 

“It may be conceded that under certain circumstances an unlawful killing of 

the insured by another is to be considered accidental. The rule as laid down 
by the weight of authority, and of which the decisions quoted below are illus- 
trative, may be stated as follows: 
“Where the insured is innocent of aggression or wrongdoing, and is killed 
uy an encounter with another, his death is considered accidental, within the 
meaning of the usual accident policy. Interstate Business Men’s Accident 
Ass'n v. Lester, 257 F. 225, 168 C.C.A. 309. And even where the insured is the 
acgressor, if he could not reasonably anticipate bodily injury resulting in death 
to himself at the hands of another, the beneficiary may recover. Employers’ 
Indemnity Co. v. Grant (C.C.A.) 271 F, 136, 20 A.L.R. 1118. But where the insured 
is the aggressor, and knew, or should have anticipated, that the other might kil! 
him in the encounter, the death is not to be considered accidental, Taliaferro \ 
Travelers’ Protective Ass'n, 80 F. 368, 25 C.C.A. 494.” (Italics added.) 

In the Holcombe Case, above, the court held that the death was not acci- 
dental because the facts showed beyond all doubt that Green and Holcombe 
engaged in an encounter with pistols under circumstances which admitted of 
but one conclusion, that one or both would receive serious injury. Holcombe 
was killed and Green was seriously wounded, and later died. , 

[1, 2] The view preferred and adopted in this state is that one insured, 
even if he be the aggressor in an encounter in which he is injured or killed, 
does not forfeit his insurance if he could not reasonably anticipate that he 
would receive bodily injury or be killed; and that ordinarily makes a question 
tor the jury. However, if only one reasonable inference can be drawn from 
the testimony, then it becomes a question of law to be passed upon by the 
court. See Turner v. American Motorist Ins. Co., 176 S.C. 260, 180 S.E. 55, 
and cases therein cited; Thackston v. Shelton, 178 S.C. 240, 182 S.E. 436; 
Nalley v. Metropolitan Life Ins. Co., 178 S.C. 183, 182 S.E. 301; Cubbage v. Roos, 
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181 S.C. 188, 186 S.E. 794; Hunsucker v. State Highway Department, 182 S.C. 
441, 189 S.E. 652; Williamson v. Southern Ry. Co., 183 S.C. 312, 191 S.E. 79. 

|3] The testimony discloses that in the first altercation between the 
deceased and Joy, each of them drew his knife. In the second encounter, 
unprovoked by Joy, and the one in which Hope received the wound resulting 
in his death, Hope was the aggressor. With his fist, he felled Joy while Joy 
was standing with his hands in his pockets. Hope undoubtedly knew that Joy 
had a knife, and there was every reason for him to anticipate that when he 
attacked Joy, as he did, Joy would again resort to his knife and he would in 
return receive serious bodily injury or be killed. It would therefore appear 
that the only reasonable inference to be drawn from the evidence is that the 
death of the insured resulted from the commission of an assault, from which 
cause the coverage of double indemnity was expressly excluded from the policy. 

It follows that the trial judge was in error in not directing a verdict for 
appellant. 

Having reached this conclusion, it becomes unnecessary to pass upon the 
other question. 

Reversed, and remanded for the purpose of entering judgment for defendant 
below. 

Stabler, C. J., and Baker and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 





PRESSLY v. PILOT LIFE INS. CO. No. 14619. 
Supreme Court of South Carolina. Feb. 15, 1938. 
195 Southeastern Reporter 332. 
1. EXTENDED INSURANCE. 

\ life policy provision for reduction in the amount of extended term insurance 
in the event insured was indebted to the insurer at the time of lapse of policy, meant 
as applied to extended term insurance a reduction in the amount of money payable to 
the insured or his beneficiary and not a reduction in the period of time for which 
the policy would be extended for its full face value less any indevtedness thereon. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. EXTENDED INSURANCE. 

Where life policy provided for extended insurance for full amount of policy in 
case of lapse for such term as cash surrender value would purchase, provision that 
where policyholder borrowed on policy, the extended insurance would be reduced 
proportionately in amount rather than in its term was void as against public policy 
because it discriminated between borrowing and nonborrowing policyholders. 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

3. REDUCTION IN AMOUNT. 

Where life policy provided for extended term insurance for full amount of policy 
in case of lapse for such term as cash surrender value would purchase, provision that 
where policyholder borrowed on policy, the extended insurance would be reduced 
proportionately in amount rather than in its term, was void under statute pro- 
hibiting discrimination in amount of benefits between insurants of same “class,” 
quoted word referring to insurants of same age, state of health, character of employ- 
ment, and general insurability, and not permitting distinction to he made between 
borrowing and nonborrowing policyholders. Code 1932, § 1921. 

(For other cases, see Insurance, Dec. Dig. § 138]2].) 

Appeal from Common Pleas Circuit Court of Abbeville County; J. Henry 
Johnson, Judge. 

Action by Mrs. Mary Miller Pressly against the Pilot Life Insurance Company 
on a life insurance policy. From an adverse order, the defendant appeals. 

\ firmed. 

The order of Judge Johnson follows: 

This is an action brought by Mrs. Mary Miller Pressly against Pilot Life Insur- 
ance Company upon a policy of insurance issued by the defendant upon the life of 
her husband, Dr. John E. Pressly, of Abbeville, S. C., on October 19, 1926. By 
consent of all parties, this matter was fully argued before me at the November term 
of common pleas court at Greenwood, S. C., following which I reserved my decision 
until this date. There is no dispute as to the facts, the parties having entered into a 
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stipulation, agreeing upon the facts and submitting the question of law to the court 
for its decision. 

The policy involved is an ordinary life policy in the sum of $3,000 and became 
effective on October 19, 1926. Thereafter, on or about the 7th day of April, 1931, 
the insured, Dr. John E. Pressly, borrowed from the defendant upon the security of 
the policy the sum of $223.00; on January 19, 1932, interest of $3.34 on the loan 
became due and at the same time there became due a quarterly premium of $23.22. 
The insured did not pay the interest on the policy loan nor did he pay the quarterly 
premium due on January 19, 1932, and the policy lapsed upon the expiration of the 
grace period on February 19, 1932. Dr. Pressly died on June 8, 1932, and thereupon 
the company tendered to the beneficiary the sum of $248, which it contended was in 
full settlement of any liability under the policy. After this tender was refused, the 
plaintiff brought this suit upon the theory that the policy was in full force and effect 
at the time of the death of the insured and that the amount due the beneficiary was 
the sum of $3,000, less the amount of the outstanding loan of $223, and interest 
thereon. The principal issue involved in this case revolves around an interpretation 
of certain provisions of the policy, called “Nonforfeiture Privileges,” which are as 
follows : 

“After three years’ premiums shall have been paid in full, if default shall be 
made in the payment of any subsequent premium, this Policy will be entitled to 
the following privileges: 

“Cash Surrender Value:—The Insured on legal surrender of this Policy to the 
Company at its Home Office within thirty-one days after the due date of such pre- 
mium may receive the Cash Surrender Value (The value for each $1,000.00 of insur- 
ance is given in the table below); provided, that the Company reserves the right 
to defer such payment of Cash Surrender Value, in whole or in part, with interest 
at six per cent per annum, for a period not exceeding six months from the date that 
written request therefor is filed with the Company at its Home Office, in case the 
Company should judge such course to be necessary for the protection of the other 
policyholders ; or 

“Paid-Up Endowment Insurance :—In lieu of such Cash Surrender Value pro- 
vided there is no prior indebtedness hereon, the insured may elect, by written request 
filed at the Home Office, within the same period, and accompanied by this Policy for 
proper endorsement, to have this Policy continued from said date as Paid-up Non- 
Participating Endowment Insurance for a reduced amount, according to the number 
of years’ premiums paid. (The amount for each $1,000.00 of insurance is given in 
Column ITI of the table below) ; or 

“Automatic Extended Insurance :—If no election of Paid-up Endowment Insur- 
ance or Cash Value is made by the Insured within the period designated, the Insur- 
ance hereunder shall automatically be continued, from the date of default as Non- 
participating Term Insurance, for a period indicated in Column III of the Table 
below, corresponding to the number of years’ premiums paid. This Policy, so con- 
tinued, may be surrendered at any time for its full reserve value at the time of sur- 
render, 

“Basis of Reserves and Values :—Reserves will be maintained on this Policy, 
based on the American Experience Table of Mortality, Modified Preliminary 
Term, with interest at the rate of three and one-half per cent per annum. The 
cuaranteed values in the accompanying table are based on the reserves, less a 
surrender charge of not more than two and one-half per cent. of the face 
amount of this policy. Payment of part of a year’s premium, not less than a 
regular quarterly instalment, shall ratably increase the values. 


“Table above mentioned for each $1,000.00 of insurance 
“Condition Upon There Being No Indebtedness Hereon 


Column I 
After all Cash Surrender Column IT Column III 
premiums value Paid-up End. Extended Term Insurance 
are paid for Loan Value* Insurance (Automatic) 
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(Note: The balance of the table up to 20 years is omitted because it has 
ro bearing on this case.) 

*“The Maximum loan value is obtained by deducting interest in advance, 
from the values here given to the end of the current policy year. 

“If this Policy is continued in force beyond twenty years, the above table 
will be extended on request. 

“Indebtedness Reduces the Value of the Above Options :—Any indebtedness 
tu the Company existing at the time of default in premium payment shall be 
deducted from the full Cash Surrender Value, and the amount of Extended 
Term Insurance or Paid-up Endowment Insurance, granted in such case, shall 
be reduced in the proportion such indebtedness bears to the full Cash Surrender 
Value.” 

It is conceded by both parties that the net value of the policy at the time of 
lapse, after deducting the total indebtedness against the policy, including 
principal and interest thereon was $20.41. It is also conceded that the insured 
made no election under the terms of the policy. The defendant company takes 
the position that because there was an indebtedness against the policy that the 
extended insurance was reduced in the same proportion as the indebtedness 
bears to the cash surrender value and that, applying the corresponding method 
of calculation, the extended insurance amounted to $248, for which amount the 
defendant claims the policy was extended from the time of lapse until April 19, 
1938. There is no question as to the correctness of this figure, if the defend- 
aut’s contention as to the construction of the policy provision is upheld. The 
piaintiff contends, however, that the provision of the policy entitled “Indebted- 
ness Reduces the Value of the Above Options” provides for the automatic 
extension of term insurance for the full amount of the policy, less the indebted- 
ness, the period for which the same was extended being reduced in the same 
proportion as was the indebtedness to the cash surrender value. It is agreed 
by both parties that if the plaintiff’s contention is correct, that the equity of 
$20.41 in the policy would have kept the full face of the policy, less the indebted- 
ness, in force until July 19, 1932, or beyond the date of the insured’s death: 
In other words, the plaintiff argues that the terms “amount of extended term 
hisurance” refers to time and not to dollars, while the defendant takes the 
opposite view. The plaintiff further contends that the words “amount of 
extended term insurance” would properly mean the amount of time for which 
the insurance was extended, as this is what term insurance naturally means; 
but the defendant claims that the clause simply means that the extended 
insurance would be reduced in terms of dollars in the same proportion as was 
the indebtedness to the cash surrender value. 

[1] Without discussing this particular point at length, I think it is sufficient 
to state that I feel bound by the decision of our court in Dwyer v. Metropolitan 
Life Insurance Company, 132 S.C. 10, 129 S.E. 84, and later cases, that the 
policy provision providing for a reduction in the “amount of extended term 
insurance,” in the event the insured be indebted to the company at the time of 
the lapse, means, as applied to “extended term insurance,” a reduction in the 
amount of money to become payable to the insured or his beneficiary and not a 
reduction in the period of time for which the policy will be extended for its 
full face value, less any indebtedness thereon. 1, therefore, agree with the 
position that the defendant has taken as ,to the first question presented. 


|2] The plaintiff further contends that if her position be overruled, the policy 
shows on its face that the provision thereof, quoted hereinabove, reducing the amount 





1506 The Insurance Law Journal, Vol. 90 [ June, 1938 


of money payable to the insured who has borrowed on his policy, or to the beneficiary 
of a borrowing policyholder, is contrary to public policy and void because it is an 
unfair discrimination against an insured who has borrowed on his policy, as com- 
pared with a policyholder who has not borrowed; that the debt that such an insured 
owes to his company is first deducted from the cash value of the policy, and, when 
that is done, the insured should stand in the same position as an insured who has not 
borrowed ; and, further, that in such case the company certainly could have no com- 
plaint because the loan, with interest, has been fully repaid and the insured has had 
only such protection as the net cash value in his policy would buy in terms of 
extended insurance. If the company be allowed, by such provision, not only to collect 
its debt and interest, but also to reduce the amount of insurance to be paid, then it 
has exacted from the borrower more than the lawful debt and interest, or, in any 
event, he has not been afforded the same kind of protection for his money as was 
afforded to a nonborrowing policyholder. 

As stated above, it is admitted that, after the company had been repaid the full 
amount of its loan, together with interest thereon, the net cash equity of the insured 
in his policy was $20.41. There is no question but that, if the insured in this case 
had not been also a borrower on his policy, an equity of $20.41 would have kept the 
policy in full force for a period of time extending about six weeks beyond the date 
of his death. If, in that case the policy was in full force, it seems to me that the 
insured, or his beneficiary, should not have been penalized because he was a borrower, 
and that after payment of his loan, and interest, from the gross value of his policy, 
he should have the same protection, to the extent of the net value of his policy, as 
a nonborrowing policyholder. Why should there be any distinction between benefits 
automatically provided for borrowing and nonborrowing policyholders, except as 
determined by their equity in the policy? It seems to me, therefore, that the plain- 
tiff’s contention on this question is sound. 

[3] I am also of opinion that the provision of the policy, hereinabove referred 
to, is a violation of section 1921 of the Code of 1932, which section in its first sentence 
prohibits “any distinction * * * between insurants (the insured) of the same class 
and equal expectation of life in the amount of * * * dividends or other benefits pay- 
able thereon, or in any other of the terms and conditions of the contracts it makes.” 
It may be argued that an insured who borrows from the company is in a different 
“class” from an insured who does not borrow on the security of his policy, but in my 
judgment the word “class,” as used in the statute, and as it refers to insurants, has 
reference to the nature and character of the risk—it refers to applicants for insurance 
of the same age, state of health, character of employment, and general insurability. 
At any rate, I feel sure that the statute prohibits a penalizing of a borrowing — 
holder by depriving his beneficiary of practically all the insurance simply because 
he has borrowed on his policy. Tn any event, when the insured who has borrowed 
from the company has repaid his loan, with interest, as he must first do when a 
settlement is to be effected, he has fully discharged every obligation due by him to 
the company and he is certainly at that time, and immediately before final settle- 
ment is made with him or with his beneficiary, of the same “class” as any other 
insured who has not borrowed from the company, and entitled to the same benefits. 

It may be reasonably assumed that in taking out this policy Dr. Pressly did so 
for the protection of his wife and family. The time at which this protection would 
be most greatly needed would be in time of financial stringency, when a person may 
be, and often is, in bad health and unable to work and earn a living for his wife and 
family, and is consequently unable to pay the premiums on his insurance. If the 
contention of the defendant company is to be allowed to prevail, the result would 
be that at the very time the policyholder is forced to borrow on his policy in order 
to meet premium payments, this protection, then so badly needed, is taken away 
and the value of the policy so drastically reduced as practically to afford no pro- 
tection whatever. IT feel that the discrimination in such circumstances against a 
borrowing policyholder as against one who has not borrowed is clear and that the 
policy provision in question is void both as against public policy and as being in 
violation of section 1921 of the Code of 1932. 

A case very much in point in which this principle was applied is that of Emig 
v. Mutual Benefit Life Insurance Company, 127 Ky. 588, 106 S.W. 230, 232, 
L.R.A., N.S., 828 In discussing this guestion of discrimination, the court had this 
to say: 

“It is true the contract gave it the right to make the character of settlement it 
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did, but it remains to be seen whether or not the provisions of the contract under 
which the company elected to settle with Emig are valid and enforceable or void as 
against public policy. In brief, the question is, will provisions of a policy be upheld 
that give an insurance company the right to settle on a different plan with a borrow- 
ing policy holder from that adopted with the policy holder who is not a borrower, 
thereby enabling it to exact more than its debt and legal interest? Under the con- 
tract, if Emig had not been a borrowing member, after he had paid two full annual 
premiums the entire net reserve by the American experience mortality and interest 
at 4 per cent. yearly would be applied by the company as a single premium at the 
company’s rates to the purchase of nonparticipating insurance for the full amount 
insured by the policy, or, upon his written application for the reserve would have 
been applied to the purchase of a nonparticipating paid-up policy, or, at his election 
the company would pay as the cash surrender value of the policy its entire net 
reserve by the American experience mortality with interest at 4% per cent. yearly, 
less a surrender charge equal to 1 per cent. of the sum insured by the policy. But, 
if a policy holder happened to be at the same time a borrower from the company, 
and had defaulted in the payment of a premium, then the company under the con- 
tract had the right to deduct the indebtedness out of the cash surrender value and 
pay the balance in cash, or allow a value in the form of extended or paid-up insur- 
ance, the amount of such value to be applied to the purchase of such insurance 
being correspondingly reduced in the ratio of the indebtedness to the full cash 
value. It will thus be seen that the borrowing and the nonborrowing members 
are not treated alike; that the nonborrower has advantages and privileges that are 
not allowed the borrowing member.” 

Following the decision in Emig v. Mutual Benefit Life Insurance Company, 
supra, the Alabama Supreme Court held in the case of New York Insurance Com- 
pany v. Scheuer, 1916, 198 Ala. 47, 73 So. 409, that the insurer would not be per- 
mitted, in computing the surrender value applicable to extended insurance, to dis- 
criminate against policyholders who have borrowed on their policies by a provision 
that in case of default in payment of premiums where there was an indebtedness 
to the insurer there should be only such extended insurance as three-fourths of 
the reserve over the indebtedness would purchase. 

The question here decided against the validity of the provision, was not before 
our court in the Dwyer Case referred to above, or in the other cases decided by 
our court, and, consequently, as to this question, these cases are not controlling. 

In reaching the conclusions herein expressed, I feel that no injustice or undue 
hardship has been worked upon the insurance company. It simply means that the 
borrowing policyholder, under the terms of his policy, has had the same protection, 
to the extent of the net value of his policy, as a nonborrowing policyholder had, 
and the company has been fully paid for the protection it has given. 

Upon full consideration, it is therefore ordered that the plaintiff have judgment 
against the defendant in the sum of $3,000, less the amount of the loan of $226.34, 
with interest thereon computed from January 19, 1932, to June 8, 1932, the date of 
the death of the insured. 

Mays & Featherstone, of Greenwood, for appellant. 

Grier, Park, McDonald & Todd and W. D. Tinsley, all of Greenwood, for 
respondent. 

STABLER, Chief Justice. 

This is an action on an insurance policy issued by the defendant company on 
the life of one Dr. John Pressly. As questions only of law were involved, there 
being no dispute as to the facts, the case was tried before Judge Johnson without 
a jury. The issues had to do with the interpretation of certain provisions of the 
policy called “nonforfeiture privileges,” and made, as argued here, substantially 
the following questions: (1) Does the reduction provided for by the policy, 
where there is an outstanding loan, apply to the extended term of the policy or to 
the amount? (2) If to the amount, is such provision void under section 1921 of 
the Code of 1932 and as against public policy? 

_ At the hearing below, the contention of the plaintiff was that the provision 
in question “referred to time as applied to extended insurance.” Judge Johnson, 
however, held contrary to that view, and the respondent now asks this court to 
say that he erred in so holding, and that the judgment of the circuit court be 
Sustained upon the additional ground stated in respondent’s contention. The 
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second question was answered in the affirmative, and the defendant by its appeal 
challenges the correctness of such answer. 

We think the circuit judge,’ under the decisions cited by him, correctly 
disposed of the first question. As to the second, his conclusions thereabout 
are sound and are supported by the great weight of authority. See Ringstad y. 
Metropolitan Life Insurance Company, 182 Wash. 550, 47 P.2d 1045, 106 
A.L.R. 1532, and annotation beginning at page 1537. The decision in the 
Ringstad Case is clearly in point. The provisions of the policy of insurance 
before the Washington court were, in effect, the same as those in the policy 
here. Also, it is agreed that the Washington statute held by the court to be 
applicable and governing was practically the same as our own statute. While 
there are some cases in which a different conclusion is reached, the following 
from the annotation referred to correctly states the trend of the decisions: 
“Provisions in life insurance policies which discriminate between borrowing and 
nonborrowing insurants, as regards options allowed, have, in most cases where 
the question has arisen, been held to be invalid, either in that they violate a 
statute prohibiting discrimination between insurants of the same class, or 
because such discrimination is deemed opposed to public policy.” 

Judge Johnson’s order, which we approve and adopt, will be reported. 

The judgment of the circuit court is affirmed. 

Bonham, Baker, and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 


MERRITT v. SCRUGGS et al. 
Supreme Court of Tennessee. Feb. 12, 1938. 
112 Southwestern Reporter (2d) 825. 
1. DEATH OF BENEFICIARY. ; ; ; ; ; : 

A provision in endowment life policy that interest of beneficiary dying before 
insured should vest in the insured “unless otherwise provided herein” was applicable 
whether or not right to change beneficiary was reserved to insured. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

2. CHANGE OF BENEFICIARY. : os 

Where right to change beneficiary of life policy is reserved to insured, bene- 
ficiary has mere expectancy, depending upon will and act of insured. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. DEATH OF BRNEFICIARY. _ 

The death of beneficiary of life policy before death of insured authorizes 
insurer to recognize insured as sole owner of policy. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

4. BENEFICIARY. od ’ 

The words “any beneficiary,” in provision in endowment life policy that interest 
of any beneficiary dying before insured should vest in insured “unless otherwise 
provided herein,” were intended to include all beneficiaries, whether or not the 
right to name a new beneficiary was reserved to insured. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

5. VESTED INTEREST. 
The rights of irrevocable beneficiary of life policy are subject to terms and 
conditions of policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

6. RESERVATION. 

Where endowment life policy provided that interest of beneficiary dying before 
insured should vest in insured, whether or not right to name new beneficiary was 
reserved to insured, and irrevocable beneficiary predeceased insured, proceeds of 
policy would go on intestate insured’s death to insured’s husband and illegitimate 
daughter and not to intestate beneficiary’s heir. Code 1932, § 8389. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

Appeal from Chancery Court, Williamson County; Wirt Courtney, Chancellor. 

Suit by David Merritt against L. B. Scruggs, individually and as administrator 
of the estate of Emma Joe Merritt Scruggs, deceased, and the Metropolitan Life 
Insurance Company, for part of proceeds of life policy. The Metropolitan Life 
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Insurance Company filed its answer as a cross-bill, naming Hortense Majors as 
the defendant. Hortense Majors filed a cross-bill. From the decree L. B. Scruggs, 
individually and as administrator of the estate of Emma Joe Merritt Scruggs 
deceased, and Hortense Majors appeal. 

Reversed. 

W. J. Smith, of Franklin, for complainant. 

E. W. Eggleston, of Franklin, for L. B. Scruggs, 

Crownover & Crownover, of Nashville, for Hortense Majors. 

Higgins & Moore, of Nashville, for Metropolitan Life Ins. Co. 

DeHaven, Justice. 

The Metropolitan Life Insurance Company, on February 28, 1927, issued a 
25-vear endowment policy to Emma J. Merritt insuring her life in the amount 
of $1,000. The policy was made payable as follows: 

“to the Insured if living on the 28th day of February, 1952, or to William D. 
Merritt Hushand Beneficiary, upon receipt of due proof of the prior death of the 
Insured. The right on the part of the Insured to change the Beneficiary, in the 
manner hereinafter provided, is not reserved.” 

William D. Merritt, the named beneficiary, died intestate January 16, 1934, 
predeceasing the insured. No children were born to the union. Merritt had a 
son by a former marriage, the complainant, David Merritt, who was his sole heir 
at law. Shortly after the death of her husband, Mrs. Merritt married the defend- 
ant L. B. Scruggs. No children were born of this union. Mrs. Scruggs died 
intestate on October 12, 1926, leaving her hushand, L. B. Scruggs, and her illegiti- 
mate daughter, Hortense Majors, her sole heir at law, surviving her. 

David Merritt filed his original bill herein against L. B. Scruggs, individually 
and as administrator of the estate of Emma Joe Merritt Scruggs, deceased, and 
the Metropolitan Life Insurance Company, insisting that the insured did not 
reserve the right to change beneficiaries in the policy issued by it, so that imme- 
diately upon the execution and delivery of the policy to the insured, William D. 
Merritt, the named beneficiary, took a vested interest therein, and upon his death, 
his vested rights passed by operation of law, under the statute of distribution, to 
his widow, Emma Joe Merritt, and to complainant, his only child and sole heir 
at law, each taking a one-half interest in the proceeds of the policy. 


The Metropolitan Life Insurance Company filed its answer to the original bill 


and admitted that it owed $897.03 on account of the policy. Filing its answer as 
a cross-bill, it named Hortense Majors as a defendant, and was permitted to pay 
the proceeds of the policy into court. 

L. B. Scruggs answered and insisted that under the provisions of the policy 
upon the death of William D. Merritt, the beneficiary, his interest in the proceeds 
of the policy vested in the insured, and continued in her until her death, whereupon 
the same passed under the statute of distribution to him, her surviving husband. 
Code 1932, § 8389. 

Hortense Majors filed an answer and cross-bill, and insisted that as sole heir 
at law of the insured, she was entitled to at least half of the proceeds of the policy. 

The facts of the cause were stipulated by counsel for all the parties. 

The chancellor found and decreed that the complainant, David Merritt, is 
entitled to one half of the proceeds of the policy, and the remaining half passes 
equally to Hortense Majors and L. B. Scruggs, as the surviving heir and husband, 
respectively, of the insured, and adjudged the entire costs of the cause against 
L. B. Scruggs, administrator, to be paid out of funds of the estate. 

Both Hortense Majors and L. B. Scruggs, individually and as administrator, 
have appealed to this court and assigned errors. 

It is insisted by appellants that the chancellor was in error in holding that 
William D. Merritt, the named beneficiary in the policy of insurance, took such a 
vested interest in the proceeds of the policy as that, upon his death prior to the 
death of the insured, his interest passed to his heirs at law, or distributees. 

The policy is an endowment policy, payable “to the Insured if living on the 
28th day of February, 1952, or to William D. Merritt Husband Beneficiary, upon 
receipt of due proof of the prior death of the Insured.” 

Under the policy, William D. Merritt took a vested interest, as beneficiary, the 
right to change beneficiary not being reserved, subject to be defeated by the insured 
surviving the term, unless his interest, upon his death, vested in the insured under 
the concluding sentence of paragraph 6 of the policy. 
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Section 6 of the policy, headed “Change of Beneficiary,” is as follows: 

“6. Change of Beneficiary:—When the right to change the beneficiary jis 
reserved, and if there be no written assignment of this Policy on file with the 
Company, the Insured may (while this Policy is in force) designate a new bene- 
ficiary, with or without reserving the right of change thereafter, by filing written 
notice thereof at the Home Office of the Company accompanied by this Policy for 
suitable endorsement. Such change shall take effect upon endorsement of the same 
on this Policy by the Company. If any beneficiary shall die before the Insured, 
the interest of such beneficiary shall vest in the Insured, unless otherwise provided 
herein.” (Italics ours.) 

[1] It is the insistence of the appellee that the concluding sentence of the 
above section of the policy, being found under the heading “Change of Beneficiary,” 
has application only in the event the right to change beneficiary was reserved. On 
the other hand, appellants insist that when William D. Merritt, the beneficiary, 
died before the insured, his interest vested in the insured, regardless of the fact 
that the right to change beneficiary was not reserved. 

Under section 6, above, when the right to change the beneficiary was reserved 
in the first instance, the insured may designate a new beneficiary “with or without 
reserving the right to change thereafter.” If a change be made without reserving 
the right to change thereafter, could it be successfully maintained that the conclud- 
ing sentence of section 6 had no application if the new beneficiary died before the 
insured? We think not. The situation created by naming a new beneficiary 
without reserving the right to change thereafter would be the same as where, 
in the first instance, such right was not reserved. If the concluding provision 
of the section has application in the one instance, it should have in the other. It 
seems to us the argument that the last sentence of the section is based upon the 
first words in the section, “When the right to change the beneficiary is reserved,” 
falls down in the face of the fact that the change of beneficiary authorized may 
be made with or without the right to change thereafter. 

[2, 3] Furthermore, the provision found in the last sentence of section 6 would 
be utterly useless and so much surplusage, if intended to apply only when the right 
to change the beneficiary was reserved. When the right to change beneficiary 
is reserved, the beneficiary has a mere expectancy, depending upon the will and 
act of the insured. Life Association v. Winn, 96 Tenn. 224, 33 S.W. 1045. The 
death of the beneficiary before the death of the insured put an end to the expectancy, 
and it would be wholly unnecessary to provide that the mere expectancy should 
return to the insured. In such case, the death of the beneficiary before the death 
of the insured would authorize the company to recognize the insured as sole owner 
of the policy. See discussion by Heiskell, J., in Metropolitan Life Ins. Co. v. May, 
10 Tenn.App. 221, at page 224. 

[4] The provision is that, “If any beneficiary should die before the Insured,” 
etc. Undoubtedly the words “any beneficiary” were intended to include all bene- 
ficiaries, whether the right to name a new beneficiary was reserved or not. In our 
view, this is the reasonable construction to be placed on section 6 of the policy. 

[5, 6] The right that William D. Merritt took as the named beneficiary was 
one subject to the terms and conditions of the policy. Joyce on Insurance, 2d 
Ed., vol. 2, 88 730a, 731; Knoche v. Mutual Life Ins. Co. of N. Y., 317 Pa. 370, 
176 A. 230. Hence, he took subject to the condition that if he should die before 
the insured, his interest should go to the insured. 

For the reasons stated, the decree of the chancellor must be reversed. L. B. 
Scruggs and Hortense Majors are each entitled to one-half of the proceeds of 
the policy of insurance. Appellee David Merritt will pay all the costs of the cause. 


NATIONAL LIFE CO. v. McKELVEY et al. No. 2135—7037. 
Commission of Appeals of Texas, Section A. Feb. 16, 1938. 
113 Southwestern Reporter (2d) 160. 
1. GRACE PERIOD. 

A foreign insurance company licensed to do business in Texas on assess- 
nient plan was subject to statute requiring life policies issued or delivered in 
Texas to provide one month’s grace for payment of premium. Rev.St.1925, art. 
4732. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 
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3. GRACE PERIOD. | 2 ) 

An assessment required by life policies to be paid “in the month of July” 
was not due until the last day of July,-and the one-month grace period allowed 
by statute for payment of assessment began to run at the expiration of the 
month of July, so that insured dying on August 14, 1932, died before lapse of 
policy for nonpayment of July assessment. Rev.St.1925, art. 4732. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

1: ADVANCE PAYMENT. 

A foreign insurance company licensed to do business in Texas on assessment 
plan was subject to statute requiring life policies issued or delivered in Texas 
to. provide that all premiums were payable in advance. Rev.St.1925, art. 4732. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

5. TIME OF PAYMENT. ; 

A statute requiring life policies to provide that all premiums were payable 
in advance did not make assessments, which policy provided should be paid 
“in the months of January, April, July and October,” due during the first days 
of such months, in absence of evidence that the quarterly periods began during 
the first days of such months. Rev.St.1925, art. 4732. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action on life policy by J. H. McKelvey, Jr., and others against the National 
Life Company. The Court of Civil Appeals, 88 S.W.2d 1061, affirmed a judgment 
for the plaintiffs, and the defendant brings error. 

Affirmed. 


E. C. Corry, of Des Moines, Iowa, and Thompson & Barwise and Seth 
Barwise, all of Fort Worth, for plaintiff in error. 

M. Hendricks Brown, Marvin H. Brown, Jr., and Marvin B. Shannon, all 
ot Fort Worth, for defendants in error. 


HicKMAN, Commissioner. 


In the trial court defendants in error, J. H. McKelvey, Jr., and others, as 
beneficiaries under a life insurance policy issued by National Life Association, 
predecessor of plaintiff in error, recovered judgment for $22,000, the face value 
of the policy, plus penalties and attorney's fees, totaling $640, and the judgment, 
was affirmed by the Court of Civil Appeals, 88 S.W.2d 1061. 


The policy was issued September 20, 1912, by National Life Association, 
incorporated under the laws of the State of Iowa as an assessment life insur- 
auce company and having a permit to do business in this state. The Asso- 
ciation continued the business of issuing policies of life insurance on the 
assessment plan in this state until some time during the month of February, 
1929, when its corporate name was legally changed to the National Life Company 
of Des Moines, Iowa, after which time it issued no more policies on the assess- 
ment plan, but issued them only on a legal reserve basis. The new corporation 
continued on an assessment basis the business of the old association written 
prior to the change in corporate name, conducting its affairs in reference to the 
policies written on the assessment plan in the same manner that it would have 
done had no change been made in its charter and name. The business of the 
old company was kept separate from the new business done upon the legal 
reserve plan. The insured, John H. McKelvey, now deceased, paid his assess- 
ments quarterly under a provision of the policy reading as follows: 

“The stipulated payments and quarterly calls required under this contract 
and which the Insured hereby agrees to pay to the Association in order to 
continue and keep said contract in force, are as follows: (a4) For the Reserve 
Fund the sum of fifty cents for each year of the Insured’s age, as stated herein, 
for each one thousand dollars of insurance carried, any unpaid portion of which 
is a lien on amount due under this policy until paid. (b) For the Benefit Fund 
the Insured agrees to pay quarterly, in the months of January, April, July and 
October of each year, an amount sufficient to meet the necessary losses, which 
shall be levied by the Board of Directors of the, Association in accordance with 
this policy contract. (c) For the General Fund, the Insured agrees to pay 
quarterly in the months of January, April, July and October of each year, an 
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amount to be determined by the Board of Directors not to exceed one-tenth of 
one per cent of the amount of this policy. 

“ek 

“If any payment or quarterly call which shall be due and owing from the 
insured to the association under this policy, is not paid during the month for 
which the same is made and within which it is due and payable, then and in 
every such case the same shall, without any action whatsoever on the part of 
the Association, at once, terminate any and all liability of the association to 
the insured or to the beneficiary under the policy.” 

The deceased paid all the quarterly assessments up to and including the 
April, 1932, assessment, which was paid on April 12, 1932. He did not pay 
the July, 1932, assessment, and died on August 14, 1932. 

[1] Only two questions need be discussed. It is provided in article 4732, 
k.C.S., that no policy of life insurance shall be issued or delivered in this state 
unless the same shall contain certain provisions therein set out. Among 
these provisions is one to the effect that a period of grace of at least one 
month for the payment of all premiums after the first shall be allowed. The 
contention of the plaintiff in error is that the Association, having been licensed 
to do business in this state on the assessment plan and having issued the policy 
in suit at a time when it was doing business only on that plan, is not subject to 
the provisions of article 4732. 

In the cases of National Life Ass'n v. Hagelstein, Tex.Civ.App., 156 S.W. 
353, error refused, and National Life Association v. Parsons, Tex.Civ.App., 170 
S.W. 1038, error dismissed, the same company presented the same contention 
with reference to the same form of policy, and in each of these cases the 
contention was overruled and it was held that this company was subject to the 
provisions of the chapter in which that article appears. That should foreclose 
the question. But it is contended that these decisions were overruled by this 
court in the case of Logan v. Texas Mutual Life Ins. Association, 121 Tex. 603, 
51 S.W.2d 288, 53 S.W.2d 299. The opinion of this court in the Logan Case 
did not mention or refer to the prior decisions in the former two cases, although 
they were relied upon by the attorneys as authority therein. This court did 
not overrule the Hagelstein and Parsons Cases by the Logan decision. We 
therefore hold that the question under consideration was foreclosed against 
plaintiff in error by the action of this court in refusing a writ of error in the 
Hagelstein Case. 

It is claimed that the insured died after the expiration of the period of 
grace. As above pointed out, his death occurred on August 14, 1932. The grace 
period began at the time the letter of the contract ended. If these quarterly 
payments were due on the Ist days of January, April, July, and October, then 
the contention of plaintiff in error would be well taken; but the obligation, as 
pointed out above, was to pay “in the months of January, April, July and 
October.” Other language in the policy quoted above employs the expression, 
“during the month for which the same is made and within which it is due and 
payable.” 

2, 3] It is stated in 48 C.J. 592, that, “where a debt is payable within a 
specified term, payment is not due until the last day of the term.” This, it 
would seem, must necessarily be the rule. The insured obligated himself to 
pay in July. He was not in default until the expiration of that month. It 
cannot be said that he obligated himself to pay on July Ist. A payment on July 
31st would be a literal compliance with the letter of the contract, and the period 
of grace attached thereafter. The insured having died within less than 30 days 
after the due date of the assessment, the statutory provision for a period of 
grace operates to prevent a forfeiture of his policy. 

[4-6] Another provision which article 4732 requires that policies contain is 
one to the effect that all premiums shall be payable in advance. That require- 
ment applies to the policy in suit the same as does the one with reference to a 
period of grace. If the record contained any evidence that the quarterly periods 
hegan on the first days of January, April, July, and October, then the statute 
would operate to make the first: days of those months the respective due dates 
of the quarterly premium payments; but there is no evidence or data in the 
record from which that fact is made to appear. The tria) judge had nothing to 
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aid him in determining when the quarterly periods began. The policy was 
issued on September 20th, and it is not disclosed what period of time was covered 
‘by the initial cash payment. With nothing before him but the language of 
the policy above quoted, the trial judge did not err in concluding that the due 
dates of the premium payments were the last days of the named months 
respectively. The facts were probably. not fully developed with reference to 
this point, but we are not authorized to reverse an errorless judgment in order 
to afford an opportunity for fuller development. 

Our holdings on the questions discussed render it unnecessary to write on 
any other questions presented. 

The judgment of the Court of Civil Appeals is affirmed. 

Opinion adopted by the Supreme Court. 

SOVEREIGN CAMP, W. O. W. v. MORAIDA. No. 1718—6993. 
Commission of Appeals of Texas, Section B. Feb. 16, 1938. 
113 Southwestern Reporter (2d) 177. 
1. KNOWLEDGE OF AGENT. 

The knowledge of the financial secretary of a local camp of a fraternal bene- 
ficiary association with respect to the ill health of a member at the time of accept- 
ance of delinquent assessments, acquired while secretary was engaged in the 
discharge of his official duties as collector for the camp, was not imputed to the 
association, so as to preclude the association from denying liability under provisions 
of its constitution and by-laws. Vernon’s Ann.Civ.St. arts. 4821, 4846. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

2. AGENCY. 

The Legislature was authorized to empower fraternal benefit societies to require 
by their constitution and laws that no subordinate body or its officers should have 
power to waive any provisions of the laws and constitution of the society, and 
effect of statute could not be thwarted by judicial decree through estoppel. Ver- 
non’s Ann.Civ.St. arts. 4821, 4846. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

3. WAIVER. 

Under constitution and laws of fraternal beneficiary association prohibiting 
any local secretary from waiving provisions of the constitution and by-laws and 
providing that payment by member of a delinquent assessment while not in good 
health should void the policy, association, one of whose local financial secretaries 
accepted delinquent assessments while member was in ill health, without knowledge 
of association, was not estopped to deny liability. Vernon’s Ann.Civ.St. arts. 4821, 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Action by Angela G. de Moraida against the Sovereign Camp, Woodmen of 
the ‘World, on a beneficiary certificate. Judgment for plaintiff was affirmed by 
the Court of Civil Appeals, 85 S.W.2d 364, and defendant brings error. 

Reversed and rendered. 

: > Keys, of Corpus Christi, for plaintiff in error. 

. Pritchett, of Corpus Christi, for defendant in error. 


BRADY MUT. LIFE INS. ASS’N v. PFIESTER. No. 10168. 
Court of Civil Appeals of Texas. San Antonio, Nov. 17, 1937. 
Rehearing Granted Jan. 26, 1938. 
Rehearing Overruled Feb. 16, 1938. 
113 Southwestern Reporter (2d) 268. 
MISREPRESENTATION. 

A mutual aid association was not estopped from setting up falsity of answers 
in application for life certificate as ground for avoiding liability because applicant 
had made truthful answers to questions in application to soliciting agent, hut agent 
had written in false answers, where applicant warranted answers as written hy 
agent to be true, and applicant could have read application after it was filled out 
if she had wished. Vernon’s Ann.Civ.St. arts. 4875a—1 to 4875a—31. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 
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Appeal from Sutton County Court; Alvis Johnson, Judge. 

Suit by Rostein Pfiester against the Brady Mutual Life Insurance Association 
on a life certificate issued by the defendant. Judgment for the plaintiff, and the 
defendant appeals. 

Reversed, and judgment rendered for the defendant. 

Howell Cobb and Sam McCollum, both of Brady, for appellant. 

D. B. Hardeman and R. G. Hughes, both of San Angelo, for appellee. 

Murray, Justice. 

Appellee, Rostein Pfiester, instituted this suit in the county court of Sutton 
county against the Brady Mutual Life Insurance Association, seeking to recover 
the sum of $1,000, being the amount of a certain insurance policy issued by said 
insurance company upon the life of appellee’s wife, Mrs. Lois Marie Pfiester. 

To secure the issuance of this insurance policy Lois Marie Pfiester signed 
a written application in which it was stated, among other things, that she had 
never suffered from kidney trouble; that she had never undergone an operation; 
that she was not, at the time of the application, suffering from any ailment or 
mental defect not mentioned in said application; in response to the question as 
to who was her family physician a blank was left, and in response to the question 
as to who was the last doctor who attended her a “No” was written. 

The application also contained the following: “If the insurance applied for 
herein in this application be issued, the insurance shall be issued absolutely and 
solely upon the facts as they appear upon the face of this application. The 
assured hereby binds himself, his assigns and heirs, absolutely for all the conditions 
expressed in the face of this application as shown by the printed and written 
questions and answers thereof; and expressly agrees that all said conditions as 
appear upon the face of said application shall be binding upon the assured whether 
the answers be written by the agent of the company or the assured himself. 
It is further expressly agreed that every condition contained in this application 
and the policy thereon issued shall bind the assured fully and completely and the 
assured expressly waives all questions of fraud or deceit in procuring his signature 
to this application. That the answers, especially those pertaining to the assured’s 
health and age, as said answers appear on the face of this application as to the 
assured’s health and age are true: and the falsity of same as appears on the face 
of this application will vitiate and annul the policy issued hereon.” 


The appellant insurance company, after the receipt of the application, issued 
its policy, on the 28th day of August, 1935, which is the basis of this suit. The 
policy contained, among other things, the following: 


“The application of insured and in the event of reinstatement as hereinafter 
provided for, all applications for reinstatements, this certificate, the constitution 
and by-laws now in force or that may hereafter be adopted and all reasonable 
rules and regulations of the Executive Committee of the Board of Directors of 
this Association shall be and constitute the entire contract. 

“This certificate shall not be modified or added to by any agent of the asso- 
ciation and no agent may extend the time of payment of any assessment, or in 
the event of a lapse reinstate this certificate. No representation made by any agent 
of this association and not contained in this certificate shall be valid or bind the 
association in any way. 

“That in the event of the death of the member to whom this certificate is 
issued, while his membership and his certificate is in full force and effect, this 
association shall be bound and obligated to pay upon receipt of due proof of the 
death of the insured herein, to Rostein Pfiester as beneficiary (whether one or 
more) if living, and entitled under the law and terms of this certificate to be 
beneficiary herein, otherwise to the estate of the member named herein at Brady, 
Texas, not to exceed, however, the aggregate sum of One Thousand Dollars.” 

The policy further provided that it should not be binding upon the association, 
unless and until the same had been accepted and signed by the member to whom 
it was issued. Mrs. Lois Marie Pfiester signed an acceptance of the policy in 
the following words: “I have read this certificate and I understand and accept 
same and I warrant and declare that all the facts set forth in my original application 
as well as in my last application for reinstatement, if any, are written and appear 
as made by me whether in my own handwriting or not are true, and I have read 
the same and agree that if any facts set forth in said application are untrue this 
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certificate shall not go into effect, but shall be void, and I shall be entitled to no 
refund of any kind, and I further understand that unless I am alive and in good 
health on the date of delivery of this policy, this certificate shall not go into effect 
but shall be void and I shall be entitled to no refund of any kind.” 


The answers contained in the application were not true, in that Mrs. Pfiester 
had suffered with kidney trouble and had theretofore had her left kidney removed, 
in October, 1932. The application did not give the name of the doctor who had 
last treated her and who had performed an operation upon her. 


Appellee replies to appellant’s contention that it should not be held under the 
policy because of the false answers contained in the application, by showing that 
Mrs. Pfiester made correct answers to Henry Hardin, the agent of appellant, but 
that the agent did not write down the answers as they were given. 


The case was submitted to a jury on special issues, who made the following 
findings: That Lois Marie Pfiester answered in person the questions propounded 
by Henry Hardin, the agent of the insurance company; that the agent did not 
truly record the answers; that true answers were given to the agent; that Lois 
Marie Pfiester told the agent, at the time she signed the application, she had had 
a kidney removed by an operation performed in the year 1932; that the agent told 
Lois Marie Pfiester any operation which she may have had more than a year 
prior to the application was immaterial, and that such an operation would not 
prevent her from obtaining insurance from the company; that Mrs. Pfiester would 
not have purchased the insurance policy sued on herein but for the statement of 
the agent, Henry Hardin. 


Accordingly, judgment was rendered in favor of appellee, and the Brady 
Mutual Life Insurance Association has appealed. 


Appellant’s proposition is that, where false statements and_ representations, 
which are warranted to be true, are written into the application for insurance by 
the agent, and the applicant knows, or has means of knowing, that such statements 
are contained in the application, and that they are not true, the insurance company 
is not precluded from avoiding the policy where it has been conditioned upon such 
false representations. 

The evidence in this case shows that Mrs. Pfiester told the agent of her opera- 
tion. but that the agent told her that, inasmuch as the operation had occurred 
more than a year before the making of the application, it was immaterial and she 
was an insurable risk. Mrs. Lois Marie Pfiester took the application, after the 
answers had been written by the agent, Henry Hardin, and had it in her possession 
for some ten or fifteen minutes before signing it. It does not appear that she was 
prevented from reading the application, but, on the contrary, was given an 
opportunity to read the same. 


Appellant herein is a local mutual aid association, organized and existing under 
the provisions of article 4875a—l to 4875a—31. Article 4875a—30 provides that 
local mutual aid associations are exempt from the operation of the general insurance 
statute found in chapter 3, of title 78 R.C.S. 1925, Vernon’s Ann.Civ.St. arts. 
4820-4859f. Therefore, cases involving ordinary insurance companies are of little 
aid in passing upon the proposition here presented. 

It is clear in this case that the applicant made truthful answers to the questions 
set forth in the application, but untrue, or misleading, answers were written into 
the application by the soliciting agent of the local mutual aid association. It is 
further clear that the applicant either read over the application after the answers 
were written therein, or had ample opportunity to do so. No attempt was made 
to prevent her from reading the application. By the terms of the application, the 
policy and the written acceptance, the insured, Mrs. Lois Marie Pfiester, warranted 
the answers as written by the agent in the application to be true, and agreed that, 
if they were not true, as they appeared in the face of the application, the local 
aid association should not be bound by the insurance policy. Under such facts 
the aid association was not estopped from setting up the false answers contained 
in the application, even though such answers were written by the soliciting agent 
of the association. Texas State Mutual Fire Ins. Co. v. Richbourg, Tex.Com.App., 
257 S.W. 1089; Texas Mutual Life Ins. Association v. Henderson, Tex.Civ.App., 
33. S.W.2d 869; Hemphill County Home Protective -Association v. Richardson, 
Tex.Civ.App., 264 S.W. 294; Sovereign Camp, W. O. W., v. Lilliard, Tex.Civ.App., 
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174 S:W. 619; Sovereign Camp, W. O. W., v. Rodriguez, Tex.Civ.App., 249 
S.W. 266. 

Accordingly, the opinion heretofore rendered in this cause will be withdrawn, 
the judgment heretofore entered set aside, appellant’s motion for a rehearing 
granted, the judgment of the trial court reversed, and judgment here rendered 
that appellee recover nothing by reason of this suit. 

Reversed and rendered. 

CAMPBELL v. ATLAS LIFE INS. CO. No. 1748. 
Court of Civil Appeals of Texas. Eastland. Feb. 4, 1938. 
113 Southwestern Reporter (2d) 619. 
1. PAYMENT OF PREMIUMS. 

Evidence respecting payment of premiums on life policies held by husband 
and wife, by checks signed by the wife, authorized denial of recovery by husband 
on wife’s policy on ground that policy was not in force at time of her death. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court, Harris County; Allen B. Hannay, Judge. 

Action by Rufus Marion Campbell against the Atlas Life Insurance Company 
on a policy of life insurance. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Jno. O. Douglas, of Houston, for appellant. 

Fowler & Conn, of Houston, for appellee. 

Grissom, Justice. 

Appellant, Campbell, sued appellee, Atlas Life Insurance Company, for $2,500 
and attorneys’ fees upon a policy for said amount issued by appellee to Mrs. 
Florence M. Campbell, appellant’s deceased wife, in which appellant was named 
as beneficiary. The trial was to the court. It rendered judgment denying recovery 
on the policy. The parties will be referred to as they appeared in the trial court. 

Plaintiff alleged that his wife, the insured, died June 29, 1935, and that up 
to said time “all premiums accrued and due on said policy of insurance had been and 
were duly paid.” The defendant alleged that premiums were paid to July 30, 1931; 
that thereafter none of the premiums due were paid; that at the date of insured’s 
death the policy had lapsed and was not in ferce avd effect. Defendant tur- 
ther alleged a loan to insured on the policy, the net value of the policy thereafter, 
and that “at the time of default” she was entitled to “extended insurance” for a 
certain period of time, which period of time had expired prior to her death. 

There was introduced in evidence, among other things; (a) A check dated 
July 15, 1931, for $20.59, with notation on lower left-hand corner “No 2551,” and 
pencil notation “Aug., Sept. Oct.” on upper left-hand corner thereof: (b) a check 
dated July 26, 1931, for $22, with notation “Premium on Policy No 2551”; (c) a 
check dated August 27, 1931, for $22, with notation “to cover quarterly premium on 
Policy No 2551”; (d) a check dated June 12, 1931, for $75.67, with notation ‘Pre- 
miums for policy No 2551.” Said checks were each signed “Mrs. Florence M. 
Campbell,” and payable to appellee. 

The court found that none of said quoted notations were written on said checks 
when received by the insurance company. Without detailing the testimony we do not 
hesitate to say that the court's findings with reference thereto find ample support 
in the evidence. 

There was also introduced in evidence a similar check for $20.59, dated May 6, 
1931, with notation, “Premium on Mrs. Florence M. Campbell’s quarterly policy No 
2551.” There seems to be no controversy with reference to it. 

[1] There is evidence to the effect that if all of said checks mentioned, aggre- 
gating $160.85, had been applied to payment of premiums on Mrs. Campbell’s policy, 
said payments, together with the “extended insurance,” to which she was entitled, 
would have kept said policy effective until her death. They were not so applied. 
The two checks for $20.59 each were applied in payment of premiums due on Mrs. 
Campbhell’s policy. The insurer had issued a policy on the life of the plaintiff, being 
No. 2773. His quarterly premium was $22. The quarterly premium on Mrs. Camp- 
bell’s policy, No. 2551, was $20.59. The two checks for $22 each were applied in 
payment of premiums due on Mr. Campbell’s policy. The check for $75.67 was 
applied in payment of past-due interest due on loans made on each of said policies. 
It was dated June 12, 1931. On May 9, 1931, the insurer had written plaintiff that 
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the interest due on the policy loans was as fellows: “Interest on #2551 is $36.51 and 
on #2773, $39.16,” aggregating $75.67. There is in evidence a letter, evidently 
written by Mrs. Campbell, apparently directing the application of these payments to 
the respective policy premiums and interest on loans in the manner in which they 
were applied by the insurer. We do not think the trial court could have reasonably 
found the facts with reference to these matters otherwise than it did. It follows 
that we overrule the assignments that the court erred in so finding. The result is, 
as stated by the court in its conclusion of law, that the policy was not in force and 
effect at the time of the death of the insured and that plaintiff is not entitled to 
recover. 

[2] Plaintiff also assigns as error the finding of the court that appellee gave 
notice to Mrs. Campbell “that the policy sued on would expire and become void one 
month thereafter.” The policy contained the following provision: “Failure to repay 
any loan or interest thereon shall not void this policy until the total indebtedness 
to the Company hereon shall equal the loan value hereof, but if at any time, such 
indebtedness, together with accrued interest thereon, shall equal the then loan 
value of the policy, the policy shall become void one month after notice shall have 
been mailed to the last known address of the insured and the assignee of record, if 
any.” (Italics ours.) 

We think this finding is not material. If the period of extended insurance had 
expired and premiums due were not paid the policy lapsed prior to the death of the 
insured by reason of her failure to pay the premiums. The evidence supports the 
conclusion that such were the facts. It therefore becomes immaterial whether the 
insurer had another reason whereby it might have, by giving notice, avoided 
liability under the policy. Southland Life Ins. Co. v. Hopkins, Tex.Com.App., 244 
S.W. 989. 

The judgment of the district court is affirmed. 


BANKERS’ LIFE & LOAN ASS'N v. CHASE. No. 4850. 
Court of Civil Appeals of Texas. Amarillo. Jan. 31, 1938. 
Rehearing Denied Feb. 28, 1938. 
113 Southwestern Reporter (2d) 47. 
1. LAPSE. 

Where insurer denied liability on life policy on ground that policy had lapsed 
ior nonpayment of monthly premiums and produced certificate and application for 
reinstatement signed by insured and admitting that policy had lapsed which, if 
true, sustained defense, burden was upon beneficiary to prove facts which explained 
or nullified the certificate and application. 

(For other cases, see Insurance, Dec. Dig. § 646]4].) 

2. LAPSE. 

In action on life policy which insurer sought to avoid on ground that policy 
had lapsed for nonpayment of monthly premium, where beneficiary failed to show 
that certificate and application for reinstatement which stated policy had lapsed 
and was signed by insured and admittedly mailed to insurer by beneficiary was 
executed through fraud or mistake, or to explain it in any other manner, beneficiary 
failed to prove facts essential to recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

\ppeal from Lubbock County Court; J. J. Dillard, Judge. 

\ction uron a life policy bv Della Chase against the Bankers’ Life & Loan 
\ssociation, Judgment for the plaintiff for $511, and defendant appeals. 

Keversed and remanded. 

Bradley & Wilson, of Lubbock, and J. Frank Wilson, of Dallas, for appellant. 

Vickers & Campbell, of Lubbock, for appellee. 

Stokes, Justice. 

\ppellee filed this suit in the county court upon a policy of insurance in the 
sum of $500, issued by the Mutual Life & Loan Association of America upon the 
life of her father, T. B. Williamson, in which she was the beneficiary, liability 
under which had been assumed by appellant. The insured died on June 16, 1936, 
\ppellee alleged that appellant had been duly notified of the death of T. B. Wil- 
liamson, but that payment of the amount due under the policy had been refused, 
and she prayed for judgment for the full amount provided by the policy, with 
interest and costs of suit. 
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Appellant answered by the general issue, admitted the assumption of the 
obligations of the Mutual Life & Loan Association under the policy, and alleged 
that under the terms of the by-laws of the association failure to pay the monthly 
premiums on the policy within fifteen days after the mailing of notice to the 
insured automatically suspended the member and rendered the policy or certificate 
of insurance null and void, unless the same should be reinstated. It further alleged 
that the insured permitted the policy to lapse for nonpayment of the premium due 
April 10, 1936; that the policy thereupon immediately became null and void, and 
was never reinstated. It was further alleged that on or about May 7, 1936, the 
insured, T. B. Williamson, made application for reinstatement of the policy, admit- 
ting that it had lapsed for nonpayment of the premium due April 10, 1936, and 
tendered $3.50, the amount of the monthly premium, but that the application was 
rejected by it on account of the extreme age of the insured, and the premium so 
tendered was returned and retained by the insured and appellee. 

The answer further alleged in the alternative that, if it should be held to be 
liable on the policy, the by-laws of appellant, which were a part of the contract, 
provided that on all policies issued to persons over fifty years of age, if death 
occurred within ninety days from the date of issue of the policy or reinstatement 
of a lapsed policy, the maximum amount for which it would be liable should be 
10 per cent. of the amount otherwise payable, and that the insured was eighty-six 
years of age and, therefore, fell within that class. 

In a supplemental petition appellee denied the allegations of the answer and 
alleged that all premiums were paid on the policy and that same had not lapsed; 
that appellant declared a forfeiture of the policy, but the facts did not justify its 
claim in that respect, and she tendered the amount of the premium which had been 
returned to her and her father by appellant when it asserted the policy had lapsed. 

The case was tried before the court without a jury and judgment rendered ir 
favor of appellee for the sum of $511, with 6 per cent. interest and costs of suit, 
to which appellant duly excepted, gave notice of appeal, and presents the case in 
this court upon six assignments of error. 

The first and second assignments of error assail the judgment of the court 
below and assert that the judgment is contrary to and not supported by the evi- 
dence, in that the evidence conclusively shows that the policy had lapsed for non- 
payment of the premium due April 10, 1936; that the policy automatically lapsed on 
that date; had not been reinstated, and was not in force at the date of the death of 
the insured on June 16, 1936. 

One of the provisions of the policy reads as follows: “If, at the expiration of 
fifteen days after mailing notices of assessments or premiums, at Dallas, Texas, to 
the last known address as shown on the books of the Association to members of 
the Association, said member has not remitted, and remittance has not been receive: 
at the home office of the Association, Dallas, Texas, at the expiration of said fifteen 
days, the aforesaid member shall be ipso facto suspended.” 


On May 7, 1936, the insured signed, and his daughter, the appellee herein, 
mailed to appellant at its office at Dallas what is termed “Health Certificate and 
Application for reinstatement,” as follows: 

“Having allowed my policy No, FR-C-5-1109 in the Bankers Life and Loan 
Association, of Dallas, Texas, to lapse for nonpayment of premium due April 10, 
1926, in the amount of $3.50 I hereby make application for re-instatement and 
revival of said Policy, subject to all of its provisions, riders and amendments 
attached thereto, if any, and as a further basis for re-instatement of said policy, I 
hereby tender payment of premiums, as required, and reaffirm the truthfulness of 
all statements, and answers to questions set forth in my original application. It is 
also hereby agreed that any settlement tendered in connection with the re-instate- 
ment of this Policy may be deposited by the Company, in order to facilitate action 
on this Application for re-instatement. If this application is not approved, I hereby 
agree to accept the return of any settlement tendered or sums paid in connection 
with this paplication, without interest, which shall discharge the Company from all 
liability; and T further warrant my answers to the following questions to be true 
in every respect: 

“Are you now in excellent health and free from all diseases, chronic ailments 
or injuries? Answer Yes. 
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“Signature of Applicant: 
“Terrell B. Williamson 
“Present age: 86 

“Witness: Odessa Owens. 

“Dated at Lubbock, Texas, this 7 day of May, 1936.” 

Appellee testified that appellant claimed her father’s policy had lapsed and that 
she sent the application for reinstatement, together with an application for rein- 
statement of a similar policy on the life of her mother, and a remittance of $7 to 
pay for both reinstatements. She said that in reply she received from appellant a 
letter, dated May 25, 1936, advising her that, due to the age of her father, T. B. 
Williamson, his policy could not be reinstated. She said that a cashier’s check for 
$3.55 was inclosed, which was the amount tendered for reinstatement of the policy 
here involved, and that in the letter she was advised that her mother’s policy was 
reinstated. She admitted receiving the $3.55 returned with the letter i that 
she kept it, and that it was not tendered or paid to appellant prior to her father’s 
death, nor since his death. 

Appellee further testified that all premiums due on the policy were paid up to 
the time of her father’s death, and that she duly notified appellant of his death, but 
that liability on the policy was denied because appellant claimed the policy had 
lapsed and was not in force at the time of the death of the insured. She further 
testified that she paid the premiums for April and May, 1936, and that such pay4 
ments were made before the 25th of those months, and that the company received 
such payments as far as she knew. She said that she and her father continued to 
receive notices of the premiums due after April 10, 1936, and that notices for the 
May premium and June premium were received before the 10th days of those 
months, and likewise for the payment that would have been due July 10, 1936, but 
for the death of her father prior to that time. 

W. A. Kincanon, the secretary of appellant, testified that the amount of 
premiums due on the policy each month was $3.50, and that the record of the 
company shows all premiums paid to and including the month of March, 1936, but 
that no premiums were paid after that date, and that the premium due for the 
month of April, 1936, was not paid, and the policy had lapsed for nonpayment of 
that premium. He admitted the genuineness of a card introduced in evidence pur- 
porting to have been issued and mailed by appellant to the insured of the monthly 
premium due on the policy July 10, 1936, and that the mailing of such notice would 
indicate that the insured was a member of the association and that his policy of 
insurance was not canceled. He said that if the notice was mailed to the insured, 
it was through mistake. 

[1, 2] There can be no question that the policy had lapsed and was not in force 
on June 16, 1936, the date of the death of the insured, if the statements contained 
in the health certificate and application for reinstatement of May 7, 1936, are true. 
It was in writing, signed by the insured, and mailed to appellant by appellee, who 
was the beneficiary in the policy. There was no pleading of accident, fraud, on 
mistake in reference to the certificate and application, nor any explanation of it 
nor reason given by appellee why it was executed by her father and mailed by her 
to the insurance company. Its terms are positive, unequivocal, and, we think, con- 
clusive, in the absence of some reasonable explanation that would avoid its force. 
As we interpret the record, there was no reasonable explanation given. It is true 
appellee testified that all premiums due on the policy were paid up to th time of 
her father’s death, and that she knew they were made between the 10th and 15th 
of each month, and that she paid the premiums for April and May, 1936, before 
the 25th days of those months. Her testimony is silent, however, as to the manner 
in which the payments were made, whether by check, bank exchange, or post office 
money order, and there is no receipt or statement from the company or any tangible 
evidence of any kind other than the mere statement of appellee showing the pre- 
miums had been paid. Furthermore, there is no evidence in the record which tends 
In any respect to corroborate her statement that the premiums had been paid other 
than the notice of July 2, 1936, which was sent by appellant to the insured after his 
death. As admitted by the witness Kincanon, the sending of the notice would 
indicate the member was in good standing and the policy still in force on that 
date, but the witness’ suggestion that the card was sent through mistake is probably, 
ot equal force to the general statement of appellee that the premiums had been 
paid. Under the terms of the policy, payment of the premiums was not consum- 
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mated unless and until they were received by the company at its office at Dallas, 
and the record contains no evidence that the premiums were so received by it. 
Having admitted that the health certificate and application for reinstatement was 
sigued by the insured and that appellee mailed it to the insurance company, and in 
view of its positive terms to the effect that the policy had lapsed for failure to pay 
the premium due April 10, 1936, the burden rested upon appellee to prove facts 
which explained or nullified the certificate and application. This, according to the, 
record before us, she failed to do, and we therefore sustain appellant’s first and 
second assignments of error. Burk v. Turner, 79 Tex. 276, 15 S.W. 256; Moss-Tate 
Inv. Co. v. Owens, Tex.Civ.App., 22 S.W.2d 1096. 

[3] Appellant contends there is no evidence in the record to support the judg- 
ment of the court, and, therefore, if its first and second assignments of error are 
sustained, this court should render judgment in its favor. The general statements 
of appellee to the effect that the premiums had been paid, while in the nature of 
conclusions, constitute some evidence. These statements were corroborated by the 
circumstance that the notice of the July premium was mailed to the insured by 
appellant, which admittedly indicated the policy had not lapsed at that time. There 
was, therefore, some evidence to support the findings and judgment of the trial 
court, although, in our opinion, it was not sufficient as a basis for the judgment 
that was rendered. Under such circumstances this court is not warranted in ren- 
dering judgment. Pounds v. Minter, Tex.Com.App., 13 S.W.2d 351; City of 
Ahilene vy. Moore, Tex.Civ.App., 12 S.W.2d 604; Houston Printing Co. v. Jones, 
Tex.Civ.App., 282 S.W. 854; Rieger v. Smith et al., Tex.Civ.App., 2 S.W.2d 883: 
Shaw vy. Centerfield Oil Co. et al., Tex.Civ.App., 10 S.W.2d 144. 

The remaining assignments of error refer to provisions of the policy and the 
by-laws of the company with reference to the amount that would be due under the 
policy in the event it had lapsed but had been reinstated. The record shows that, 
if the policy had lapsed for nonpayment of the premium, appellant had declined to 
reinstate it, and the view we take of the case as above expressed makes it unneces- 
sary to comment on the remaining assignments of error. 

For the errors pointed out, the judgment of the court below is reversed, and the 
cause remanded. 


BANKERS’ LIFE & LOAN ASS'’N v. BOND. No. 4846. 
Court of Civil Appeals of Texas. Amarillo. Jan. 31, 1938. 
113 Southwestern Reporter (2d) 1001. 
1. AMENDMENT. , oe 
In action on life policy wherein mutual assessment life insurance association 
disclaimed liability on ground that insured died within 90 days after issuance of 
policy, trial. court erred in finding that amended by-law limiting recovery to 
premiums paid if insured dies within 90 days after issuance of policy had not 
been approved by Board of Insurance Commissioners where amendment was 
duly filed of record with board and statute imposed duty upon board of approv- 
ing by-laws and amendments thereto before filing them and there was no 
evidence that board violated such statutory duty. Vernon’s Ann.Civ.St. art. 


4859f, § 10. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
2. PRESUMPTION. a 

In absence of testimony to the contrary, presumption is that Board of Insur- 
ance Commissioners approved amended by-law mutual assessment life insurance 
association limiting recovery to premiums paid if insured dies within 90 days 
after issuance of policy, before amendment was filed by board, and, if amend- 
ment was not so approved, burden was upon beneficiary claiming under policy 
to establish such fact. Vernon’s Ann.Civ.St. art. 4859f, § 10. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. APPROVAL. 

Under life policy issued by mutual assessment life insurance association, 
association was not liable for death of insured who died within 45 days after 
issuance of policy notwithstanding amended by-law limiting recovery to 
premiums paid if insured dies within 90 days after issuance of policy allegedly 
was not approved by Board of Insurance Commissioners, where original by-laws 
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provided for only limited recovery on policy if insured died within 45 days after 
issuance of policy. Vernon’s Ann.Civ.St. art. 4859f, § 10. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
4. CONSTRUCTION. 

A finding that insured and beneficiary of mutual assessment life policy had 
no knowledge of by-laws limiting recovery to premiums paid if insured dies 
within 90 days after issuance of policy was unwarranted where policy provided 
that it, together with application and constitution and by-laws and all amend- 
ments and proof of death, constituted one contract, and that insured agreed 
by acceptance of policy to all conditions stated therein. Vernon’s Ann.Civ.St. 
art. 4859f. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

5. WHAT LAW GOVERNS. aia. wl 

A state-wide mutual assessment life insurance association is governed by 
particular statute relating to such associations and not by general insurance laws. 
Vernon’s Ann.Civ.St. art. 4859f, § 19. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

6. CONTRACT. J; he. : _— 

A mutual assessment life policy provision that policy with application for 
membership and constitution and by-laws and amendments should constitute 
entire contract between parties, the application for policy, and statute relating 
to mutual assessment associations showed that constitution and by-laws and all 
amendments thereto were a part of insurance contract and binding on beneficiary 
and insured. Vernon’s Ann.Civ.St. art. 4859f, § 19. 

(For other cases, see Insurance, Dec. Dig. § 152[1].) 

7. AMENDMENT. 

A provision in by-laws of mutual assessment insurance association that, if 
insured died within 90 days from issuance of policy, association’s liability should 
be limited to amount of premiums with interest, was not unreasonable or con- 
trary to law where amendment was passed by members of association after due 
notice of meeting in accordance with then existing constitution and by-laws, a 
quorum of members was present by person or by proxy, and resolution was 


read and adopted unanimously in an open meeting. Vernon’s Ann.Civ.St. art. 
4859f. 

(For other cases, see Insurance, Dec. Dig. § 152[2].) 

Appeal from District Court, Lubbock County, Ninety-Ninth District; E. L. 
Pitts, Judge. 

Suit by Minnie O. Bond against the Bankers’ Life & Loan Association to 
recover on a life policy. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Bradley & Wilson, of Lubbock, and J. Frank Wilson, of Dallas, for appel- 
lant. 

McWhorter & Howard, of Lubbock, for appellee. 

FoL.ey, Justice. 

The appellee, Minnie O. Bond, filed this suit in the Ninety-Ninth district 

court of Lubbock county, Tex., against the appellant, Bankers’ Life & Loan 
Association of Dallas County, Tex., seeking to recover upon an insurance policy 
‘issued on July 20, 1936, upon the life of William T. Bond, husband of the appel- 
lee, in the sum of $1,000. The insured died August 13, 1936, about 23 days after 
the policy was issued. The appellant answered by general demurrer, a general 
denial, and further pleaded that it was a state-wide mutual assessment life 
surance association organized under article 4859f of Vernon’s Annotated Texas 
Civil Statutes. It further alleged that its operations were controlled by said 
article and the constitution and by-laws of said association. 
_ In article 20 of the amended by-laws of the Association we find the follow- 
ing language: “The policy being issued without medical examination, it is pro- 
vided and agreed that if death occurs, from any cause, within ninety days from 
date of issue * * * the liability of the Association shall be limited to the amount 
of premiums paid after date of issue * * * plus interest on said amount at the 
rate of 6% per annum.” 
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Since the insured died within the 90-day period after the issuance of the 
policy, the appellant pleaded the above clause as a complete defense to appel- 
lee’s cause of action, and tendered to plaintiff and into court the return of the 
premiums in the sum of $12.45, with interest as specified. 

The cause was submitted to the court without the intervention of a jury, 
and judgment was rendered for the appellee against the appellant in the sum of 
$1,020, with interest at 6 per cent for costs of suit. 

The trial court filed his findings of fact and conclusions of law to the 
effect that the amendment quoted above had been passed by the appellant com- 
pany subject to the approval of the Board of Insurance Commissioners of Texas, 
and that no such approval was ever had by the Insurance Commission. He 
further found that no constitution or by-laws were attached to the policy “as 
provided for in the application,” and that both the appellee and the insured were 
without any notice of any stipulation in the constitution and by-laws limiting 
recovery to less than the face value of the policy sued upon. His conclusions 
of law were to the effect that the above amendment restricting the amount of 
payments less than the face value of the policy never became effective and 
binding upon the beneficiary or the assured and that the appellant was liable 
to the appellee for the full face amount of the policy with interest thereon from 
October 13, 1936. The appellant filed its exceptions to the trial court’s findings 
and conclusions and excepted to the judgment as rendered by the trial court 
and presents all of such as error to this court. 

Upon the trial of the case the appellant introduced in evidence certified 
copies of its original charter and an amendment thereto, its constitution and 
by-laws and amendments thereto. The amendment quoted above shows to have 
been passed on January 10, 1936, more than a year before the policy herein 
involved was issued. A certificate from the Board of Insurance Commissioners 
shows that such constitution and by-laws, and amendments thereto, were on 
file and part of the records of the Insurance Commission. 

We think the record before us clearly discloses that the appellant is a state- 
wide mutual assessment life insurance association and was operating under article 
4859f of Vernon’s Annotated Texas Civil Statutes. The record ‘further shows that 
the appellant had no capital stock, no surplus, paid no dividends, and had no funds 
except those derived from assessments of its members. 

[1, 2] We think the court erred in his finding that the amending limiting 
recovery for 90 days after the policy was issued had not been approved by the 
Board of Insurance Commissioners. This amendment was duly filed of record 
with the Board of Insurance Commissioners. Section 10 of article 4859f pro- 
vides as follows: 

“By-Laws. Each corporation shall submit to the Board of Insurance Com- 
missioners a copy of its by-laws. Such by-laws shall contain all things required 
by this Act and shall not contain any provision in conflict with this Act. The 
by-laws shall provide for the periodical meetings of the membership and for 
special meetings, at which meetings all members shall be permitted to vote. 
The Board of Insurance Commissioners shall examine such by-laws, and if the 
same comply with the provisions of this Act shall signify their approval of 
same. If they shall not be in accordance with the provisions hereof, then the 
corporation shall make said by-laws conform thereto. Upon approval of the 
by-laws a copy duly certified to by the President or General Manager and the, 
Secretary of the corporation shall be filed with the Board of Insurance Com- 
missioners, and a copy duly certified by such Board shall be received in evidence 
in all courts of this State. All policies issued by a corporation under this Act 
shall provide that said policy is subject to the by-laws of the corporation and 
all future amendments thereto. All amendments shall be filed with the Board 
of Insurance Commissioners in a like manner as the original by-laws.” 

It is evident that this statute places upon the Board of Insurance Com- 
missioners the duty of approving the by-laws and amendments thereto before 
filing the same. There is no evidence in the record that the board violated 
such statutory duty. We think the presumption is, especially in the absence 
of testimony to the contrary, that such board approved the amendment before 
the same was filed by the board. If such amendment was not so approved, we 
think the burden was upon the appellee to establish such fact. In 14 C.J. 374, 
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par. 481, we find this language: “The presumption of law is that a corporation 
exercises its powers according to law. Its by-laws are therefore presumptively 
valid, and the burden of overthrowing them is upon the party who asserts their 
invalidity.” Such being the law, it is our opinion that the appellee has failed 
to prove that the amendment was not approved by the board, as required by 
law. Allen v. Grand Lodge, K. P., State of Tennessee, etc., 20 Tenn.App. 43, 
95 S.W.2d 65. 

3] Lf the trial court was correct in his finding that this amendment was not 
approved by the board, we are of the opinion that such finding would not war- 
rant a judgment in favor of the appellee. It is uncontroverted that the original 
by-laws had a stipulation to the same effect as the amendment, except the 
original by-laws provided that no recovery could be had upon the policy if the 
insured died within 45 days instead of 90 days, after the issuance of the policy. 
It is also uncontroverted that the insured died within 45 days after the policy 
was issued. The appellee does not assert that the original by-laws were subject 
to the same alleged vice. 

[4-6] We also think the court erred in his finding that the beneficiary and 
the insured had no notice of any stipulation in the by-laws limiting recovery 
to less than the face value of the policy. The policy contained the following 
provisions : 

“This policy together with the application for membership, copy of which is 
attached hereto and made a part hereof, and * * * the Constitution and 
By-laws and all amendments thereto, and the proof of death, shall be and 
constitute the entire contract between the Association and the insured. * * * 

“The insured member herein named agrees by the acceptance of this policy 
* * * to all the terms and conditions stated herein, and the application therefor, 
the Constitution and By-laws now in force, or as may hereafter be amended, 
copy of which may be had upon request. * * * 

“I have read this policy and I understand each and every condition and 
provision contained therein, and I, of my own accord, accept same and agree 
to be bound thereby.” 

The application for the policy signed by the insured contained the following: 

“Do you also understand and agree that the contract between you and the 
Association is entirely in writing, and that it is limited to this application * * * 
the policy of insurance, and the Constitution and By-laws as they now exist or 
may hereafter be amended or changed.” Ans. “Yes.” 

“I have read and examined a copy of the policy and if a policy is issued to 
me, I hereby agree to accept same on the terms and conditions therein con- 
tained.” 

We think, with the above provisions in the contract of insurance the court 
was not warranted in finding that the insured and the beneficiary had no 
knowledge of the stipulations in the by-laws limiting recovery to an amount 
less than the face value of the policy. We think the amendment in question 
was in force at the time the application was made and the policy issued. If 
such amendment was invalid for the reason alleged, then the original provision 
limiting recovery for 45 days after the issuance of the policy was certainly 
in force. In either event the appellee should be denied a recovery. The insured 
entered into the contract charged with the knowledge of the existence of such 
provisions. The fact that the by-laws were not attached to the policy of 
insurance, we think, was immaterial in this case. Even though the trial court 
indicated in his finding that the application for the insurance provided that the 
constitution and by-laws should be attached to the policy, we fail to find any 
such stipulation after careful examination of the application. On the other 
hand, the policy itself provided that the insured might, upon request, obtain 
a copy of the constitution and by-laws then in force, or as might thereafter 
be amended. Such being a stipulation in the policy itself we think it is appar- 
ent that the contracting parties understood that the constitution and by-laws, 
though a part of the contract by agreement, did not necessarily have to be 
attached to the policy. The article of the statute under which the appellant 
Was organized and operating provided that such article should control the 
operations of the corporation. In section 19 of this article we find the following: 
“Except as herein expressly provided, no insurance law of this State shall 
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apply to any corporation operating under this Act, and no law hereafter 
enacted shall apply to them unless they be expressly designated therein.” 

From this provision it is apparent that the appellant should be governed by 
this particular statute and not by the general insurance laws of this state. 
Since the statute under consideration provides that all policies issued by such a 
corporation are subject to the by-laws of the corporation and all future amend- 
ments thereto, we think the language of the policy and application therefor, 
together with the language of the statute, make it conclusive that the constitu- 
ion and by-laws and all amendments of the same were a part of the insurance 
contract and binding on the beneficiary and the insured. Modern Woodmen of 
America vy. Shattuck, Tex.Civ.App., 266 S.W. 621; Tennison v. Home Benefit 
Ass’n of Hill County et al., Tex.Civ.App., 272 S.W. 280; Bailey v. Sovereign 
Camp, W. O. W., 116 Tex. 160, 286 S.W. 456, 288 S.W. 115, 47 A.L.R. 876; 
Wirtz v. Sovereign Camp, W. O. W.., 114 Tex. 471, 268 S.W. 438; Hemphill 
County Home Protective Ass’n et al. v. Richardson, Tex.Civ.App., 264 S.W. 
294; Logan v. Texas Mut. Life Ins. Ass’n, 121 Tex. 603, S.W.2d 288, 53 S.W.2d 
299: National Mut. Ben. Ass’n v. Aaron, Tex.Com.App., 67 S.W.2d 855. 

[7] We think the provision in the by-laws limiting the recovery of a 
policyholder was neither unreasonable nor contrary to law. The amendment 
in question was passed by the members of the association after due notice of 
such a meeting is shown to have been given. The amendment was passed 
in accordance with the then existing constitution and by-laws. A quorum 
ot the members was present, either in person or by proxy. The resolution was 
read and adopted unanimously in an open meeting. Although such resolution 
may have operated as a hardship upon the appellee in the instant case, such 
resolution limiting recovery was passed by the members of the association long 
before the policy herein was issued. It therefore became a part of the contract 
and the appellee cannot escape the effect of it. American Nat. Ins. Co. vy. 
Walker, Tex.Civ.App., 256 S.W. 950; Texas Prudential Ins. Co. v. Wiley, Tex. 
Civ.App., 80 S.W.2d 1024; Southwestern Casualty Co. v. Leach, Tex.Civ.App., 98 
S.W.2d 1016; Richmond v. Provident Ins. Co., Tex.Civ.App., 91 S.W.2d 1180; 
National Mut. Ben. Ass’n v. Aaron, supra. 

The judgment as entered by the trial court for the appellee against the 
appellant in the sum of $1,020, with interest as therein specified, is hereby 
reversed, and in lieu thereof judgment will be rendered that appellee recover of 
appellant the $12.45 as tendered into court by the appellant, and that appellant 
recover of the appellee all costs of the court below and of this court. 
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MOYER v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 7345. 
Circuit Court of Appeals, Sixth Circuit. Feb. 11, 1938. 
94 Federal Reporter (2d) 457. 
1. BLOOD POISONING. 

Where insured received accidental injuries resulting in blood poisoning, and 
the blood poisoning, aided or accelerated by diabetes, caused his death, the death 
is covered by a policy insuring against loss of life resulting directly and independ- 
ently of all other causes from bodily injuries sustained through purely accidental 
means and providing that, if accidental bodily injuries covered by the policy shall 
result in septic infection or blood poisoning, the disability or loss consequent thereon 
shall be deemed due to accident and the indemnity shall be paid in full as provided 
in the policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

2. CONSTRUCTION. 

\n insurance policy is to be construed, like other contracts, according to the 
plain ordinary meaning of its words. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INFECTION. 

A provision of an accident insurance policy, that, if accidental bodily injuries 
covered by the policy shall result in septic infection or blood poisoning, the dis- 
ability or loss consequent thereon shall be deemed due to accident and the indemnity 
therefor paid in full as provided in the policy, must be read with the other pro- 
visions of the policy as a part of a whole. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

4. BLOOD POISONING. 

Under a policy insuring against loss of life resulting directly and independently 
of all other causes from bodily injuries sustained through purely accidental means 
but providing that, if accidental bodily injuries covered by the policy shall result 
in septic infection or blood poisoning, the disability or loss consequent thereon 
shall be deemed due to accident and the indemnity therefor shall be paid in full as 
provided in the policy, it is not necessary, in order to recover a loss consequent on 
blood poisoning, that the loss result directly and independently of all other causes 
from bodily injuries sustained through purely accidental means. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from the District Court of the United States for the Northern District 
of Ohio, Eastern Division; Samuel H. West, Judge. 

Action on an accident insurance policy by Nina M. Moyer against the Mutual 
Benefit Health & Accident Association. From a judgment for defendant, plaintiff 
appeals. 

Reversed and remanded. 

Frank Leonetti, of Cleveland, Ohio (John A. Cline, of Cleveland, Ohio, on the 
brief), for appellant. 

Ashley M. Van Duzer, of Cleveland, Ohio (McKeehan, Merrick, Arter & Stew- 
art and Harry P. Weinberg, all of Cleveland, Ohio, on the brief), for appellee. 

Before Moorman and Hicks, Circuit Judges, and Raymond, District Judge. 


MoorMAN, Circuit Judge. 

The appellee issued an accident insurance policy to Dr. G. E. Moyer insuring 
him in the sum of $5,000 against loss of life resulting directly and independently of 
all other causes from bodily injuries sustained through purely accidental means. 
Part F of the policy provided that if accidental bodily injuries covered by the 
policy should result in septic infection or blood poisoning, the disability or loss 
consequent thereon should be deemed due to accident and the indemnity therefor 
paid in full as provided in the policy. While the policy was in effect Dr. Moyer 
ra ee accidental injuries, as a result of which blood poisoning set in and he died. 
At the time of his death he was a diabetic. Appellant, as beneficiary under the 
policy, brought suit on it to recover the indemnity thereunder for the loss of Moyer’s 
life. The appellee defended the action on the ground that death did not result 
directly and independently of all other causes from bodily injuries sustained 
through purely accidental means, but from blood poisoning complicated by diabetes. 
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On the hearing of the case the trial court, being of opinion that the evidence showed 
that diabetes contributed to the death, and that the policy did not cover death so 
resulting, directed the jury to find a verdict for the appellee. ‘he finding was made 
and judgment rendered thereon. 

[1-4] Lhe diabetic condition of the deceased undoubtedly rendered him highly 
susceptible to septic infection. The view of the court that the phrase, “resulting 
directly and independently of all other causes from bodily injuries sustained 
through accidental means,” excluded from the coverage of the policy death conse- 
quent on septic infection, aided or accelerated by diabetes, was in our opinion a 
misconception of the meaning of the policy. ‘he policy is a unitary contract and 
is to be construed, like other contracts, according to the plain, ordinary meaning oi 
its words, Part F is one of its provisions and must likewise be given the plain 
meaning of its words. That provision says that if accidental bodily injuries covered 
by this policy—meaning, of course, in the light of part A, bodily injuries “sustained 
through purely accidental means’—result in septic infection or blood poisoning, 
the disability or loss consequent thereon shall be deemed due to accident, and indem- 
nity therefor in full, as provided by the policy, will be paid. Appellant introduced 
substantial evidence to show that the bodily injuries to Moyer were sustained 
through purely accidental means, and that as the result thereof septic infection set 
in causing the loss of his life. The appellee contends that loss “consequent on’ 
septic infection is not covered by the policy because the clause dealing with it is 
not written into the insuring words as set out in part A. ‘That contention assumes 
the propriety of a separate consideration of the different paragraphs of the policy. 
It ignores the existence of part F as a part of the contract as a whole, to be read 
with the whole. It is also said for the appellee that the purpose of inserting part 
F into the policy was to prevent it from asserting as a defense to an action for 
death resulting from blood poisoning that the death did not result from bodily 
injuries caused by accidental means. The answer is that the provision does not so 
state but says if the accidental bodily injuries result in blood poisoning, the loss 
consequent thereon shall be deemed due to accident, and the indemnity therefor in 
full, as provided in the policy, will be paid. This provision of the policy, as 
stated, must be read with the other provisions—as a part of a whole. So reading 
it, it is not, in our opinion, necessary, in order to recover a loss consequent on 
blood poisoning, that the loss result directly and independently of all other causes 
from bodily injuries sustained through purely accidental means. The provision 
expands the coverage of the policy to loss consequent on blood poisoning resulting 
from bodily injuries caused through accidental means. It nowhere excludes from 
the coverage diseases rendering the insured more susceptible to blood poisoning 
or contributing to the blood poisoning. There was substantial evidence, as stated, 
to show that the bodily injuries to Moyer were sustained through purely accidental 
means, and that as a result of such injuries blood poisoning set in, in consequence 
of which the loss occurred. With such evidence it was error to direct the jury to 
return a verdict for appellee. 

The judgment is reversed and the cause remanded for a new trial. 

Note.—This opinion was written by Circuit Judge Moorman, but his death 
preceded its announcement. 


MURASKY v. COMMERCIAL TRAVELERS MUT. ACC. ASS’N OF 
AMERICA. No. 169. 


Circuit Court of Appeals, Second Circuit. Feb. 7, 1938. 
94 Federal Reporter (2d) 578. 

1. DISEASE OR INJURY. mi 

In an action on an accident insurance policy for the death from cerebral 
hemorrhage of one who had been suffering from polyneuritis for several months, 
evidence held insufficient to make questions for the jury as to whether he fell 
on the stairs of his home and whether this fall was solely and exclusively due 
to accidental means. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. ACCIDENTAL MEANS. 


An inference or mere scintilla is not enough to warrant the submission to 
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the jury of the issue whether a fall was due solely to an accidental cause within 
an accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. DISEASE. 

Where pre-existing disease causes or contributes in causing death, there 
can be no recovery under an accident insurance policy, and under such circum- 
stances there is no issue for the jury. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from the District Court of the United States for the Northern 
District of New York. 

Suit by Norma Murasky against the Commercial Travelers Mutual Accident 
Association of America, on an insurance contract. fudgment for defendant, 
and plaintiff appeals. 

Affirmed. 

Mackenzie, Smith & Michell, of Syracuse, N. Y. (Willis H. Michell and 
Charles E. Spencer, both of Syracuse, N. Y., of counsel), for appellant. 

Fuller, Brown, Hubbard & Felt, of Utica, N. Y. (Moses G. Hubbard, Jr., of 
Utica, N. Y., of counsel), for respondent. 

Before Manton, Augustus N. Hand, and Chase, Circuit Judges. 

Manton. Circuit Judge. 

[1] This suit is on a policy of insurance payable to the appellant for the 
loss of life of her husband, Leo Murasky. The policy insured the decedent 
for loss of life “caused solely and exclusively by external, violent and accidental 
means.” The insured died March 15, 1936. and it is claimed that his death 
was caused by an accidental fall on March 12, 1936. Appellant’s complaint was 
dismissed at the trial and she assigns error, contending that the evidence 
presented a jury question from which it could find that the fall was accidental 
and the sole cause of insured’s death. He died of a cerebral hemorrhaage. He 
had been suffering from polyneuritis for several months before his death 
which made him unstable on his feet and was liable to cause a fall or collapse 
at any time. Insured’s wife testified that he had been confined to his home 
for three months prior to his death, except that he occasionally took a motor 
ride. Two days prior to the fall, he went to his office and resumed his labors 
there for three hours and then was taken home, where he rested for the 
balance of the day. For six weeks prior thereto he had had no feeling in 
his legs and he went around the house with the aid of a cane; he could just 
shuffle around; he could not walk. 

On March 12th he started down the stairs leading from the kitchen to a 
garage in the basement of his house. The stairs had a sharp turn into the 
basement. There was a railing on the stairway. After he proceeded down the 
stairs, his wife heard a noise, which sounded like a fall of lumber, a terrible 
bump; she called to him and he answered in a clear voice, “I am all right.” 
There was a silence and she ran down the stairs and found him leaning against 
the partition. Her son also went down the stairs and he said insured was 
“lying at the foot of the stairs with his head up against the wall and his feet 
were lying on the landing—the lower landing.” He was taken to his room 
and put to bed, and his wife continued to prepare dinner in the kitchen. After 
some time they heard the decedent go into the bathroom. He did not return 
and they followed and found that he had been vomiting and was lying on the 
floor in an unconscious condition. He was returned to bed and later sent 
to a hospital, where he died March 15, 1936. 

Appellant stated that when she found the deceased lying on the stairwav 
“he looked as if he had fallen backward, and was leaning against this partion.” 
The physician who treated the deceased testified that the disease from which 
he suffered made him unstable and prone to fall and that this condition would 
have continued until the time of his death and made it hazardous for him to 
go up and down stairs without the aid of a cane. Another physician who exam- 
ined deceased testified that he was suffering from multiple neuritis. He also 
stated that this disease would cause the insured to be unstable on his feet and 
impair his ability to walk, and that his legs might easily give out and he would 
be liable to fall. He said: “No man with the amount of involvement he had 
in December would have recovered anywhere near the full use of his legs in 
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two months and a half * * * so that any man trying to go down a stairway 
like that * * * would do it with a certain amount of hazard to himself.” He 
did not think the disease would cause deceased’s legs to collapse but would tend 
to make him unstable and fall easily because he dragged his feet and stubbed 
his toes as he went along. A third physician gave like testimony. His son 
testified that as he walked he shuffled his feet and needed support. Other 
lay witnesses gave testimony as to his walking ability with but little con- 
tradiction of the above. With no eye witness as to the cause of his fall, the 
court below was asked to permit the jury to speculate and reach a conclusion 
that he did in fact fall and that his fall was solely and exclusively due to 
accidental means. An autopsy showed there was no evidence of trauma which 
would be some indication of an accidental fall. No evidence of bruises or 
other injuries which a fall might cause appeared on his body. 

{2, 3] An inference or mere scintilla was not enough to warrant the 
court below in the submission of the issue to the jury as to whether he had 
a fall due solely to an accidental cause. Gunning v. Cooley, 281 U.S. 90, 50 
S.C.F. 231, 74 L.Ed. 720; National Ass’n of Ry. Postal Clerks v. Scott, 2 Cir., 155 
F. 92; Phillips v. Travelers Ins. Co., 288 Mo. 175, 231 S.W. 947. The rule 
has long been established that where pre-existing disease causes or contributes 
in causing death, there can be no recovery and under such circumstances there 
is no issue for the jury. Korff v. Travelers Ins. Co., 7 Cir., 83 F.2d 45: New 
York Life Ins. Co. v. Doerksen, 10 Cir., 75 F.2d 96; Order of United Com- 
mercial Travelers v. Nicholson, 2 Cir., 9 F.2d 7; McMartin v. Fidelity & Cas- 
ualty Co., 264 N.Y. 220, 190 N.E. 414; Smith v. Massachusetts Bonding & Ins. 
Co., 207 App.Div. 682, 202 N.Y.S. 857, affirmed 241 N.Y. 558, 150 N.E. 554. 


Judgment affirmed. 


FEDERAL LIFE & CASUALTY CO. v. ROBINSON. 6 Div. 65. 
Court of Appeals of Alabama. June 29, 1937. 
Rehearing Denied Oct. 5, 1937. 
178 Southern Reporter 549. 
1. CONTRACT. 

The purpose of statute providing that no insurer shall make any contract of 
insurance other than is plainly expressed in policy is to help out inattentions and 
misapprehensions on part of persons insured, who are careless or ignorant relative 
to numerous ‘conditions usually attached to policies, and to put such persons in 
possession of entire evidence of their contracts (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

2. RELEASE. 

If insured executed and received release relieving insurer of further liability 
for disability due to hernia, insured thereby had in his possession entire contract, 
and release became attached to original policy within statutory requirement that no 
insurer shall make any contract of insurance other than is plainly expressed in 
policy issued thereon( Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 144]1].) 

3. HERNIA. 

In action on disability policy for disability caused by hernia, a release relieving 
insurer of further liability for disability caused by hernia was admissible, and, if 
proven, constituted complete defense to action either as part of contract or as 
an estoppel to claim indemnity under policy after having contracted not to do so 
(Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 


Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action on a policy of accident insurance by J. H. Robinson against the Federal 
Life & Casualty Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Certiorari denied by Supreme Court in Federal Life & Casualty Co. v. Rob- 
inson (6 Div. 221) 178 So. 551. : 

Lange, Simpson & Brantley and W. P. Rutledge, all of Birmingham, for 
appellant. 

‘Wm. A. Jacobs, of Birmingham, for appellee. 
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SAMFoRD, Judge 5 

The policy in this case was issued by the Federal Casualty Company of 
Michigan on the 27th day of October, 1923, and by a reinsurance contract, or 
other legal transfer, became the obligation of the defendant prior to the loss now 
claimed. 

Plaintiff claimed indemnity under said policy for an injury caused by the jerk 
of a crane used in the business in which he was employed, and as a result of said 
jerk plaintiff suffered a hernia on his right side. ; 

The pleading and evidence for the plaintiff made out his case except as will 
hereinafter appear. 

The policy issued in 1923 was continuous in its terms, conditioned upon the 
payment of premiums from year to year, and the right of the defendant to cancel 
same at any time it saw fit, by giving written notice delivered to the insured or 
mailed to his last address as shown by the records of the company, together with 
a check for unearned returned premiums. 

In 1927 the plaintiff suffered injury and hernia on his left side, whereupon, 
under the terms of the policy, the company adjusted the loss, satisfactory to the 
insured, and paid the amount of said loss to the insured, taking his receipts 
therefor: all of which are in evidence. 

On the trial in this case, the defendant offered to prove, by a witness, then 
and there present and being examined, that the witness, acting for the company, 
delivered to the plaintiff a copy of a release executed by the plaintiff on the 14th 
day of May, 1927; at the time of the adjustment and settlement of the claim made 
by plaintiff for his first injury and in conjunction with such testimony, the defend- 
ant offered in evidence the release, a copy of which is as follows: 

“Release 

“Whereas the Federal Casualty Company of Detroit, Michigan, on account 
of my physical history, will not issue to me or continue in force Policy No. 449625 
unless I execute this instrument and agree that the same shall constitute a part 
of the contract of insurance: 

“In consideration of the said insurance company agreeing to issue or continue 
in force said policy in my favor, subject to its provisions, and to assume all other 
liability imposed thereunder, I do hereby release and discharge said insurance 
company from all future liability to me, or to any other person who shall have 
or claim any interest in said policy on account of any disability or loss due wholly 
+> part to /lernia, Post-operative Hernia or Adhesions during the life of said 
policy. 

“And I do further agree to consider this instrument a part of the contract 
of insurance and to attach a copy hereof to said policy. 

“Executed in duplicate at Birmingham, Ala. this 14 day of May, 1927. 

“(s) J. Henry Robinson, 
“Policyholder. 
“In presence of 

“(s) M. C. Sylvan 

“Approved, attached to and forming a part of Policy No. 449625. 

“Federal Casualty Company, 
“(s) F. D. Cliff, 


“President.” 

It was admitted that the “Release” was never physically attached to the 
policy, but it was shown that the policy was at all times in the possession of the 
plaintiff, and the “Release” was delivered to him. 

The rulings of the trial court were to the effect: That since the “Release” 
was not physically attached to the policy, it was ineffectual, in view of section 8371 
of the Code of 1923, which provides: “No life, nor any other insurance company, 
nor any agent thereof, shall make any contract of insurance, or agreement as to 
policy contract, other than is plainly expressed in the policy issued thereon.” 

[1] This ruling of the court presents the crux of this appeal, and raises the 
question as to whether or not section 8371 of the Code of 1923 is to have such 
literal and narrow construction as to require, in all cases, the physical attachment 
of contracts based on valuable considerations, when the same have heen duly 
executed by the parties. The purpose of the statute is to help out inattentions 
and misapprehensions on the part of persons insured, who, in too many instances, 
are either careless or ignorant relative to the numerous conditions usually attached 
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to insurance policies, and to put such persons in possession of the entire evidence 
of their contracts so they may become familiar with same at their leisure. The 
foregoing find support in the opinion in Empire Life Ins. Co. v. Gee, 171 Ala. 
435, 55 So. 166. 


We have found no direct authority on the question, but in the case of Maryland 
Casualty Co. v. Beebe, 54 F.2d 743, 745, in the Circuit Court of Appeals of the 
Tenth Circuit, the judge writing the opinion has this to say: “The plaintiff was 
not the beneficiary of the policy at the time of the death of the insured. The 
company had a contractual right to cancel the policy; it advised the insured that 
it would exercise that right, unless the beneficiary was changed. Grudgingly, it 
is true, but without restraint or intimidation, the insured signed an indorsement 
changing the beneficiary. He retained one copy, and two copies were delivered 
to the company. When this was done, the beneficiary was changed. The plaintiff 
asserts that the change was not effective until the insured performed the physical 
act of pinning or pasting this indorsement on the policy, and relies upon two of the 
standard provisions; one of them is that ‘this policy includes the endorsements 
and attached papers, if any, and contains the entire contract of insurance’; the 
other is ‘no change in this policy shall be valid unless approved by an executive 
officer of the Company and such approval be endorsed hereon.’ But, where the 
parties have agreed upon a change, and have signed a memorandum thereof, the 
change is effective, even though by neglect or oversight the memorandum is not 
physically attached to the policy. It is a matter of common knowledge that indorse- 
ments on insurance policies such as vacancy permits, mortgage clauses, and the 
like, are often sent to the insured through the mail; the insured does not “forfeit 
his insurance because he neglects to paste or pin the rider on the policy. This 
common sense view has been taken whenever the question has arisen. Black v 
Grain Shippers’ Mut. Ins. Ass’n, 171 Iowa, 309, 152 N.W. 7; Mattocks v Des 
Moines Ins. Co., 74 Iowa, 233, 37 N.W. 174; Bennett v. Western Underwriters’ 

’ . . " 

Ass'n, 130 Mich. 216, 89 'N.W. 702; American Central Ins. Co. v. Hardin (Tex 
Civ.App.) 151 S.W. 1152; Cosmopolitan Fire Ins. Co. v. Gingold, 3 Ala App. 
537, 57 So. 266; Emery v. Lord, 29 App.D.C. 589. It is well settled that if an 
authorized agent of the insurer has custody of the policy, and agrees to attach 
a rider thereto, but neglects to do so, the insurer is bound Cooley’s Briefs on 
Insurance, p. 4200, and cases there cited. The rule works both ways. Where the 
insured has access to the policy, the rights of the insurer are not altered by the 
failure of the insured physically to attach an agreed indorsement to a policy.” 
The cbekone onesies sonenanet in the foregoing seem to settle the instant case. 
V possession of the original policy of insurance: he entered into 
a contract with the defendant relative to the policy, for which he received a 
valuable consideration. He retained, and for ought appearing still retains ; aoe 
sion of that contract, in which, according to its terms, he agreed to attach > id 
policy. If, indeed, the plaintiff executed and received the “Release” as clai od ie 
the defendant, he thereby had in his possession the entire contract, at i 
intents and purposes, it became attached to the original policy Fox : M eat 
Fraternal Acc. Ass’n of America, 96 Wis. 390, 71 N.W. 363. __ eer 

[3] ‘Whether considered as a modificatio ‘eslaient i 
of indemnity as to hernia, the “Release” war ae oak cg d if ana 
to the reasonable satisfaction of the jury, constituted a com let a , to this 
action, either as a part of the contract or as an estoppel to clai < d — tg a 
the policy, after having contracted not to do so. up val bl anaes cee 
ty Che Gnaneter Gul aeudiont Se he iaoaeed’” spon a 7 uable consideration given 
Ohio St. 345, 15 Am.Rep. 612. ee a a hn a 


In 1 Cooley’s Briefs on Insurance, p. 903, it is stated: “The theory of such cases 
is that parties to a contract cannot disable themselves from making any contract 
allowed by law in any mode which the law recognizes as proper.” And, further, 


the observation is made that the decisions cited rest inci 
rather than modification. ene ae ee 




























































































































































































But, whether resting upon a modification of the contract, or an estoppel, if 
the “Release” was duly executed, and delivered to the plaintiff upon his agreement 
to attach the same to the policy, he cannot recover in this case. 
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In view of the foregoing it becomes unnecessary for us to pass upon the other 
questions presented. 

The judgment is reversed and the cause is remanded. 

Reversed and remanded. 


FEDERAL LIFE & CASUALTY CO. v. ROBINSON. 6 Div. 221. 
Supreme Court of Alabama. Jan. 27, 1938. 
178 Southern Reporter 551. 
1. CONTRACT. 

The purpose of statute providing that no insurer shall make any contract of 
insurance other than is plainly expressed in policy is to protect the person insured 
from being overreached by agreements outside the policy not fully understood by 
him, and not for the purpose of enabling him to practice a fraud on the company 
or to obtain a policy without paying for it. Code 1923, § 8371, as amended by 
Gen.Acts 1935, p. 194. 

(For other cases, see Insurance, Dec. Dig. § 133{[1].) 

2. RELEASE. 

Where insured executed release from further liability for disability caused by 
hernia, agreeing to attach release to policy in his possession, and insurer did all 
that was required to perfect the modified contract except physical act of attaching 
two papers to each other, insured waived right to disability benefits resulting from 
hernia though release was not physically attached to policy, since to hold otherwise 
would operate as fraud upon the insurer. Code 1923, § 8371, as amended by 
Gen.Acts 1935, p. 194. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

Certiorari to Court of Appeals. 

Petition of }. H. Robinson for certiorari to the Court of Appeals to review 
and revise the judgment and decision of that court in the case of Federal Life 
& Casualty Co. v. Robinson, 178 S. 549. 

Writ denied. 

Wm. A. Jacobs, of Birmingham, for petitioner. 

Lange, Simpson & Brantley and W. P. Rutledge, all of Birmingham, for 
respondent. 

Bou.pin, Justice. 


_ The decision of the Court of Appeals, 178 So. 549, here for review, is so 
important in the law of insurance that this court deems it proper to give a definite 
expression of our views. 


_ It appears from the decision under review that plaintiff held a policy of health 
insurance, the coverage of which included “hernia.” A case of hernia developed, 
and a claim for loss was duly presented, adjusted, and paid. 


The insurer, not willing longer to carry the risk for hernia, made known a 
purpose to exercise its option to cancel the policy unless the insured execute an 
agreement to become a part of the policy striking out the coverage of hernia. 

Thereupon the parties executed an instrument styled a “release,” set out in the 
opinion of the Court of Appeals, reciting the consideration therefor, striking 
trom the policy the coverage of hernia. The insured stipulated therein: “And 
I do further agree to consider this instrument a part of the contract of insurance 
and to attach a copy hereof to said policy.” The policy was at all times in posses- 
sion of the insured, and this “release” was delivered to him. 

He did not attach it to the policy as agreed. Another hernia developed. The 
insured sues for the loss under the coverage of the original policy, resting his case 
on the proposition that by reason of section 8371 of the Code, the “release” never 
became a part of the policy, and cannot be received in evidence. 

It is earnestly insisted the holding of the Court of Appeals is in conflict with 
the decisions of this court construing and giving full effect the said statute. 

These decisions are quite fully reviewed in the recent case of Reliance Life 
Insurance Co. v. Lowry, 229 Ala. 258, 156 So. 570, and will not be here again 
reviewed at length. 

Not questioning the holding of our cases that subsequent documents, modifying 
the contractual obligations of the insurer in his interest, become a part of the 
policy only when physically attached thereto, the question is whether this is accom- 
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plished within the spirit and purpose of the statute when both policy and later 
document are in the possession of the insured with express stipulation therein that 
the insured shall attach the one to the other, a merely ministerial act calling for 
a nominal outlay in time or effort. 


[1] The insurer having done all that was required to perfect the modified con- 
tract, save the physical act of attaching the two papers to each other, and trusting 
to the insurer’s express stipulation so to do, this suit cannot be viewed otherwise 
than as an attempt of the insured to take advantage of his own failure to do what 
he promised to do. We are unwilling to load the insurer with the very liability 
they were striking from the policy, because he trusted the insurer (insured), in 
possession of the whole contract, to perform the physical act of attaching the 
release to the policy as stipulated. 

“The purpose of this statute is to protect the person insured from being 
overreached by agreements outside of the policy not fully understood by him, and 
not for the purpose of enabling him to practice a fraud on the company or to 
obtain a policy without paying for it. 14 Am. & Eng.Ann.Cas. (note) p. 1095.” 
Satterfield v. Fidelity Mutual Life Insurance Company, 171 Ala. 429, 432, 55 So. 
200. 


This obviously just announcement has stood unchallenged. It stands along 
with, and as a limitation upon, the rule laid down in the Lowry Case, supra. 

[2] The admissibility of documents made subsequent to the issuance of the 
policy, though never attached thereto, have been held admissible in evidence for 
the insurer to explain and limit the import of the transaction set up by the insured. 
Pan American Life Ins. So. v. Carter, 202 Ala. 237, 80 So. 75; Creagh v. Life 
Ins. Co. of Virginia, 233 Ala. 160, 170 So. 493; Norris v. New England Mutual 
Life Ins. Co., 198 Ala. 41, 73 So. 377. 

We call attention to the amendment of Code, § 8371, approved June 27, 1935 
(Gen.Acts 1935, p. 194), manifestly intended to change the rule announced in the 
Lowry Case touching the class of transactions there involved. 

That the statute is regulatory in character, intended as a protection to the 
insured in placing in his hands in one instrument, though consisting of several 
parts of different dates attached to each other in fact, not incorporated by mere 
reference, continues the true interpretation of the statute, except as modified by 
said act of 1935. 

The books are full of cases in which provisions in the policy for the benefit 
of the insurer are stricken therefrom by parol evidence setting up an estoppel; 
cases in which holding the insured to the terms of the policy would work a fraud 
upon him. The doctrine of waiver is often applied on the reasonable assumption 
that no fraud was intended. 

For equally sound reasons, Code, § 8371, should not be permitted to serve 
as a weapon to perpetrate a fraud on the insurer, as this court distinctly declared 
in the Satterfield Case, supra. Assuming the failure of the insurer to attach the 
release to the policy as agreed was mere oversight, the doctrine of waiver applies. 

What we have written is in accord with and supplementary to the opinion of 


the Court of Appeals, citing and quoting from other authorities in support of these 
views. 


Writ denied. 
Anderson, C. J., and Gardner and Foster, JJ., concur. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA et al. v. EDMONSON. 
6 Div. 201. 
Supreme Court of Alabama. Jan. 20, 1938. 
Rehearing Denied Feb. 24, 1938. 
179 Southern Reporter 185. 
1. COMPLAINT. ; 

In action on health and accident policy, count alleging that policy provided 
for payments of monthly indemnity during disability occurring while instru- 
ment was in force, that disability had occurred, that insured had paid all 
premiums due and was entitled to the sum for which suit was brought, was 
not demurrable. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
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2. DECEIT. 

A policy is avoided if insured’s misrepresentations or breaches of warranty 
are made with actual intent to deceive and are material to insurer’s assumption 
of contract or increase the risk of loss. Code 1923, §§ 8364, 8507. 

(For other cases, see Insurance, Dec. Dig. §§ 253, 268.) 

3. CONSTRUCTION. 

All terms and provisions of an insurance policy shall be construed most 
strongly against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. WAIVER. 

One having authority may waive conditions in a policy intended for the 
insurer's benefit. 

(For other cases, see Insurance, Dec. Dig. § 375|1].) 

7. AGENCY. : 

The knowledge of an insurer’s agent as to matters within the general 
scope of the agent’s authority is knowledge of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

8. INCREASED RISK. ; 

In actign on health and accident policy, whether misrepresentations in 
application with respect to diseases which as a matter of law do not increase 
risk of loss, but which may be shown to do so as a matter of fact, have 
increased the risk, is for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

9. WAIVER. ; ' 

Evidence authorized recovery of benefits under health and accident policy 
for disability resulting from angina pectoris, notwithstanding false statements 
in application respecting prior ailments and injuries on ground that insurer had 
waived such defense by acceptance of premiums after acquiring knowledge 
of the misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

10. KNOWLEDGE OF AGENT. 

In action on health and accident policy, wherein insurer denied liability on 
ground that insured had made false statements in application with respect 
to prior ailments and injuries and insured alleged a waiver of such defense, 
by insurer’s acceptance of premiums with knowledge of the misrepresentations, 
evidence that information respecting such prior ailments and injuries was sent 
to insurer’s authorized agent by the Veterans’ Bureau by letter sent out in the 
usual and customary way of handling outgoing mail, and that the letter, duly 
posted, directed, and properly stamped, failed to return, indicated its receipt 
by insurer’s authorized agent. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

ll. FRAUD. ; . . 

In action on health and accident policy, which contained no provision 
waiving premiums in case of sickness, disability, accident, or casualty, wherein 
insured alleged a waiver of misrepresentations in application relied upon as 
a defense by insurer, by insurer’s acceptance of premiums with knowledge of 
the misrepresentations, insured’s remittance of premiums in advance while in 
the veterans’ hospital, immediately upon receipt of notice of next premium, 
was not fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

12, AVOIDANCE. ae 

_ In action on health and accident policy, where replication alleges that 
insurer, with a knowledge of a ground of forfeiture, accepted a premium 
and thereby waived a forfeiture, a rejoinder that agent who accepted the 
premium did not know of the alleged forfeiture is demurrable, since it merely 
traverses and does not confess and avoid the allegations of fact contained in 
replication, 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 
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13. NOTICE. 


In action on health and accident policy wherein insured alleged an acceptance 
of premiums by insurer with knowledge of misrepresentations in application 
as waiver of such defense, general authority of insurer’s “Authorized Agent or 
Manager” to whom premium was sent was established by proof of agent's 
countersignature on policy, by agent’s course of business in issuing notice 
of premiums, and directing agency to which premium could be paid, coupled 
with testimony tending to show the personal knowledge of such agency. 

(For other cases, see Insurance, Dec. Dig. § 2.) 


Appeal from Circuit Court, Jefferson County; J. Edgar Bowron, Judge. 

Action on a policy of disability insurance by John Heron Edmonson against 
the Pacific Mutual Life Insurance Company of California, Samuel J. Carpenter, 
Jr., Insurance Commissioner of the State of California, as Conservator of said 
Pacific Mutual Life Insurance Company of California, and the Pacific Mutual 
Life Insurance Company. From a judgment for plaintiff, defendants appeal. 

Affirmed. 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellants. 

Bradley, Baldwin, All & White, of Birmingham, for appellee. 

The suit was upon a policy of insurance issued September 9, 1921. 

Tuomas, Justice. 


The policy was of that type which is known as a “noncancellable” insurance 
pclicy, and provided indemnity for loss of time by accident or sickness. The 
plaintiff, having become disabled from sickness in 1935, was paid by defendant 
for a short period of time, about six months, and the defendant then denied 
further liability because of alleged misrepresentations in the original appli- 
cation for the insurance. The suit sought to enforce the terms of the policy, 
and the judgment was for the principal payments due on the contract with 
eecrued interest thereon. Defendant’s motion for a new trial being overruled, 
the case was duly appealed to this court. 

{1] The sufficiency of count 1 was challenged by demurrer. The count, 
in substance, alleges that the policy provides that, if disability occurs while 
that instrument is in force, defendant will pay monthly indemnity during 
disability; that such eventuality has taken place; that plaintiff has paid all 
premiums due, and hence is entitled to the sum for which suit is brought. 
The demurrer was properly overruled. Travelers Ins. Co. vy. Whitman, 202 
Ala. 388, 80 So. 470; National Life & Accident Ins. Co. v. Hannon, 212 Ala. 
184, 101 So. 892. 

Many special pleas were filed by defendant alleging misrepresentations 
relied upon, either increasing risk or made with the intent to deceive, or 
misrepresentations having both effects. They may be catalogued as follows: 
(1) Misrepresentations concerning a fractured skull; (2) misrepresentations 
concerning alleged cancellation of a policy in another company previous 
to the issue of the policy sued on; (3) misrepresentations concerning a broken 
leg sustained in plaintiff’s boyhood; (4) misrepresentations as to the state 
of insured’s health when the policy was issued; and (5) misrepresentations as to 
the presence of indigestion, appendicitis, and a duodenal ulcer. 

The statement in the application for insurance, applicable to the last mis- 
representation relied upon, is as follows: 

“*S.E, Have you ever had or been treated for: Gastric or Duodenal Ulcer, 
Indigestion, Appendicitis, Piles, Fistula?’ to which the plaintiff answered: ‘No.’ 

“To this answer the defendants averred: 

“That the answer to the said question numbered 5E is false in this: 

“That prior to and at the time when the application was made as afore- 
said, plaintiff had a duodenal ulcer, and had had, or had been treated for 
indigestion and appendicitis. 

“Defendants further aver: 

“That said separate and several misrepresentations were made by the 
plaintiff with actual intent to deceive; that the same related to matters 
material to the risk and that the Pacific Mutual Life Insurance Company 
of California did issue and deliver said policy relying on the truth of said 
answers made by the plaintiff. 


“Plea XVI. For this plea defendants adopt all of Plea XV down to and 
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including the words ‘plaintiff had a duodenal ulcer, and had had, or had been 
treated for indigestion and appendicitis’ where the same last appears in said 
Plea, and in addition thereto add the following averments: 

“And defendants further aver: 

“That said separate and several misrepresentations made by the plaintiff 
materially affected the acceptance of the risk and the hazard assumed by 
The Pacific Mutual Life Insurance Company of California. 

“Plea XVII. For this plea defendants adopt all of Plea XV down to 
and including the words ‘plaintiff had a duodenal ulcer, and had had, or 
had been treated for indigestion and appendicitis’ where the same last appears 
in said Plea, and in addition thereto add the following averments: 

“And defendants further aver: 

“That the facts misrepresented by the plaintiff increased the risk of loss.” 

The foregoing is sufficient to illustrate the case presented in the trial 
court, where demurrers to special pleas were overruled. 

The plaintiff’s replications 2 and 3 allege a waiver of the matters set up 
in the pleas in that the defendant, with knowledge of the facts, accepted 
premiums paid by plaintiff. 

Hence the case went to the jury on count 1, pleas III to XLIX, inclusive, 
and replications 2 and 3. 

|2] The statutes and our decisions recently declared in effect are as 
follows: “It is provided by the statutes, sections 8364, 8507 of the Code, that 
neither misrepresentations nor warranties shall avoid a policy of insurance, 
unless they were made with (1) the actual intent to deceive, or (2) unless the 
matter misrepresented increased the risk of loss. As construed by this court, 
ii (1) the actual intent to deceive and the matter misrepresented or breached 
in the warranty was material to the contract as to its assumption by the 
insurer, or (2) if the matter misrepresented or breached in the warranty increased 
the risk of loss, the policy is avoided thereby. Metropolitan Life Ins. Co. v. 
Chambers, 226 Ala. 192, 146 So. 524; Commonwealth Life Ins. Co. v. Harmon, 
228 Ala. 377, 153 So. 755; Commonwealth Life Ins. Co. v. Brandon, 232 Ala. 
265, 167 So. 723; Sovereign Camp, W. O. W. v. Moore, 232 Ala. 463, 465, 168 
fo oH 579.” Sovereign Camp, W. O. W. v. Thompson, 234 Ala. 216, 174 So. 

Mm, € b 

[3, 4] And it is further declared by the decisions (Woodmen of the World 
v. Alford, 206 Ala. 18, 24, 89 So. 528, 533) as to the several classes of policies 
ol insurance that: “As applied to policies of insurance, it is elementary law 
that all terms and provisions thereof shall be construed most strongly against 
the insurers; that the by-laws of a mutual benefit society shall be construed 
more favorably to the insured, in view of its object to give insurance, and not 
unreasonably to deprive one of the same (Union Cent. Relief Ass’n v. Johnson, 
198 Ala. 488, 73 So. 816; Sovereign Camp, W. O. W. v. Adams, 204 Ala. 667, 86 
So. 737), and that one having authority may waive conditions in a_ policy 
intended for the benefit of the insurer (Mutual Life Ins. Co. v. Lovejoy, 201 
Ala. 337, 78 So. 299, L.R.A.1918D, 860: United Order of the Golden Cross v. 
Hooser, 160 Ala. 334, 341, 342, 347, 49 So. 354).” 

A statement of the facts is that on August 19, 1921, plaintiff made appli- 
cation to the Pacific Mutual Life Insurance Company (one of the appellants) 
for a policy of insurance providing monthly payments of $1,000 for disability 
from accident or sickness; that on September 9, 1921, the policy was issued 
to him, signed by its secretary and president, and countersigned by “W. F. 
Fitts & Son, Authorized Agent or Manager.” The policy recited: “In witness 
whereof, the company has, by its proper officers, signed this Contract in the 
City of Los Angeles and caused same to be countersigned by its authorized 
Agent or Manager, as of the Ninth day of September, 1921.” 

It is indorsed on the policy, as follows: 

“Los Angeles, Calif., September 9, 1923: 

“At the request of the Insured under policy No. 4622405, the Disability 
Monthly Indemnity provided by said policy is hereby reduced from One 
Thousand dollars per month to Five Hundred dollars per month and the annual 
premium is hereby changed from Two Hundred twenty-five dollars to One 
Hundred twelve and 50/100 dollars. 

“The Pacific Mutual Life Insurance Company of California.” 
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The company’s signature to the above indorsement was authenticated 
or affixed by its “Assistant Secretary” and by its “Vice President. 

We may observe that, by the testimony of Drs. Levine, Carter, ; ( 
Lewis, the plaintiff was suffering with what is known as “angina pectoris,” 
when he made his application for disability or monthly allowance. Plaintiff, 
as a witness, testified that until he was so last affected or afflicted in 1935 
he was engaged in the practice of medicine (his profession) and regularly 
discharged his duties as such; that he had no active ulcer attacks “since before 
I went in the army” and that he has “had gastric disturbances.” 

The plaintiff, as a witness, further testified of the pertinent matters on 
which pleas and replications are based. He said: “I mean that last attack 
of duodenal ulcer was in 1919, I said back there, and I wouldn't say definitely 
when the last attack of duodenal ulcer manifested. To my best knowledge, 
I believe I did not have it for sometime before I went in the army, and my 
general health was excellent. When I came out of the army I don’t recall 
having more than symptoms that would show the indication of faulty diet 
condition, constipation, or something of that kind or character; that I would 
never have a definite hunger pain. I feel convinced that the ulcer I had 
back vonder has been healed. I went to the Veterans Administration in 1936. 
It was in the Spring sometime. As to whether I have a history of having 
had intermittent duodenitis and ulcers since 1919, I don’t recall. I must 
have told the people there that I had intermittent digestive disturbances, but I 
don’t recall having said that I had duodenal ulcer definitely because I don’t 
think that I was subject to it. You ask me whether I told them that since my 
discharge u> until about seven years prior to the time when I was first 
examined that I had duodenitis and intermittent ulcers, I don’t recall whether 
I did or not. I must have mentioned it in some way in giving the history 
of duodenitis. After I came back from Mayo’s and French Lick I made a 
claim for disability for health, sick and accident insurance with the Continental 
Casualty Company. I don’t know why this claim wasn’t paid except the 
extenuating circumstances associated with it. That Continental policy was 
ancy, yes, at my request. I am positive that the premiums due had been 
paid. 

There was a tendency in the evidence that Edmonson was cured of such 
ulcer when he made his application to defendant in 1921 for the policy on which 
this suit is based, and that appellee had no signs of that trouble on which his 
present application and suit is -based, his trouble with the ulcer having ceased 
to exist; that is to say, that the duodenal ulcer did not interrupt plaintiff's 
discharge of his duties as a physician, and that it was angina pectoris that 
permanently disabled him. 

The effect of the expert testimony for appellants was that duodenum ulcer 
might cause arteriosclerosis and angina pectoris. 

_ Thus conflicting tendencies of evidence were presented as causing appellee’s 
disability. McMillan v. Aiken, 205 Ala. 35, 40, 88 So. 135. 

_ [5,6] A physician may testify as an expert as to the effect of a former 
disease upon a person’s illness, the cause thereof, and how it affects a person’s 
ability to work. Equitable Life Assur. Soc., etc. v. Davis, 231 Ala. 261, 164 So. 
86; Mobile Life Ins. Co. v. Walker, 58 Ala. 290. Expert testimony is not 
necessarily binding on the jury. Commonwealth Life Ins. Co. v. Harmon, 
228 Ala. 377, 153 So. 755; Metropolitan Life Ins. Co. v. Chambers, 226 Ala. 
192, 146 So. 524. 

[7] It is well recognized that the knowledge of an agent of an insurance 
company as to matters within the general scope of his authority is knowledge 
to the company. United States H. & A. Ins. Co. v. Goin, 197 Ala. 584, 73 So. 
117; American Life Ins. Co. v. Buntyn, 227 Ala. 32, 148 So. 617. 

[8] Many diseases do not, as matter of law, increase the risk of loss, but 
may be shown to do so as a matter of fact, the question being, in the last 
respect, for the jury. Metropolitan Life Ins. Co. v. Chambers, 226 Ala. 192, 146 
So. 524: Louisiana State Life Ins. Co. v. Phillips, 223 Ala. 5, 135 So. 841; 
General Accident, Fire & Life Assur. Corporation v. Jordan, 230 Ala. 407, 161! 
So. 240. 

[9] We come to the issue of fact as to whether or not appellee-plaintiff 
proved his special replication of waiver of the matter alleged in the pleas, 
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by the acceptance of premiums with knowledge of the fact sought to be 
urged in defense. The plaintiff, Edmonson, was examined at the Veterans’ 
Administration Facility at Gulfport, Miss. on April 10, 1936, for his heart 
ailment. In that history and report appears a statement of the skull fracture 
which plaintiff suffered to the right vortex, caused by falling off a horse at 
six years of age; the scar on his left lower leg from a compound fracture 
in 1892; and that since his discharge until about seven years ago he had been 
“bothered with duodenitis and concurrent intermittent ulcers,” but that (as 
he states it) “I cured myself by dieting and habit regulation. After the 
first attack in Cincinnati, the next time I noticed this trouble was substernal 
fullness following setting-up exercises. On that account I gave up this 
exercise. In the Fall of 1932 I noticed this substernal fullness getting more 
prevalent, and then consulted Dr. H. R. Carter, a heart specialist of Birming- 
ham. He found absolutely nothing even from X-Ray and electrocardiographic 
standpoint, to substantiate the symptoms. In the Spring of 1933, I returned 
to Dr. Carter, as the symptom became more severe. Re-examination revealed 
no findings after going through physical examination of this system reveals no 
abnormalities.” 

From this report of Edmonson’s physical examinations, his subsequent 
answers and statement of the full history of his case, including his visit to 
Cook County Hospital for diagnosis and cure, his treatment at Dr. White’s 
in Boston, and treatment by Drs. Lewis and Harrison, as well as at the 
Veterans’ Hospital in Tuscaloosa, it seems certain that all relevant past illnesses 
and injuries were contained in the history given by Edmonson to the Veterans’ 
Hospital in 1936. The report made to the Veterans’ Hospital by Edmonson 
came into appellant’s hands prior to the payment by appellee of the premium 
then accrued. 

As the record will show, Mr. Tate, who was a claim director during 1936, 
was employed by the Retail Credit Company of Washington, D. C., and among 
cther things investigated the claims made against insurance companies, includ- 
ing those made against the Pacific Mutual, the defendant to whom the original 
application was made and who issued the policy of insurance which is the 
subject of this suit. In answer to the question as to whether or not the Retail 
Credit Company had been employed to make any investigation with respect 
to a claim made against the Pacific Mutual by Dr. Edmonson, Tate said: 
“To the best of my recollection, yes.” 

To prevent confusion, we prefer to set out the following questions and 
answers of Mr. Tate, as indicated below: 

“State whether or not the said Retail Credit Company made such an 
investigation and whether or not you were the agent or representative of 
said Retail Credit Company in performing all or any part of such service. * * * 

“From copies of correspondence appearing in the Veterans Administration 
file, I see that I communicated with the Veterans Administration on June 13, 
1936, with reference to obtaining certain record information concerning one 
John H. Edmonson. * * * 

“If you state that you did represent said Retail Credit Company in that 
behalf, state whether or not you in any way soaght to secure any information 
from United States Veterans’ Administration at Washington, D. C., with 
respect to a physical examination made of the said John Heron Edmonson 
on April 10, 1936, at the Veterans’ Hospital, Gulfport, Mississippi. * * * 

“From the copy of the letter appearing in the Veterans Administration 
file, it is evident that I did request such information, although I have no 
definite recollection of the case beyond what appears in my letter of June 
13, 1936.” 

The witness was further asked, after his admission that he had a conver- 
sation with some one connected with the Insurance Section, United States 
Veterans’ Administration, Washington, D. C., “with respect to a report of any 
physical examination of the said John Heron Edmonson,” “ * * * state whether 
or not you had with you a letter or other paper or document signed by or 
purporting to be signed by John Heron Edmonson, addressed to said United 
States Veterans’ Administration,” and his answer was: “I undoubtedly did 
have such a paper as it is necessary to have an authorization signed by the 
veteran before information can be obtained from the Administration’s files.” 
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The witness stated that he turned the said authorization over to the contact 
official of the Veterans’ Administration handling his contact, and that said 
letter stated that the Veterans’ Administration was authorized to give him, 
as a representative of the Pacific Mutual Life Insurance Company of California, 
“full and complete history given by me” (Edmonson). 

When the testimony of Tate is fully considered with reference to the 
Credit Company on the one hand, Edmonson on the other, and the Veterans’ 
Bureau, and the letter of the Director of Insurance of the Veterans’ Adminis- 
tration, in words and figures, as follows, 

FDD 
Edmonson, John H. 


C—910 411 
“Retail Credit Company 


“Washington, D. 
“Attention J. S. Tate 
“Claim Section 

“Gentlemen: 

“Further reference is made to your communication dated June 13, 1936, 
requesting a copy of the Administration’s examination -reported dated April 
10, 1936, in the case of the above named veteran. 

“In accordance with the authorization granted by Dr. Edmonson, there are 
herewith furnished photostats of the examination dated April 10, 1936, conducted 
in the Veterans’ Administration Facility, Gulfport, Mississippi. 

“Respectfully, 


“H. L. McCoy 
Encs. Director of Insurance. 

“Photostatic copy of the Examination made by the Veterans Administration 
Facility, Gulfport, Mississippi, dated April 10, 1936, is in words and figures as 
follows,” 
we are of opinion that information did come to defendant as to the report 
in question by Dr. Edmonson to the Veterans’ Bureau and to which we 
have above referred. 

No other rational conclusion can be reached as to notice to the authorized 
agent of defendant, when consideration is given to the correspondence, reports, 
and photostatic copies of reports pertaining to Edmonson’s condition, past and 
present. For example, the correspondence dated 5-17-36 and addressed “To 
whom it may concern,” that the Veterans’ Administration was authorized 
to give full and complete information to a representative of the Pacific Mutua! 
Life Insurance Company; that of June 13, 1936, by J. S. Tate, claim section, 
to Dr. Hyland, Chief of Contact, United States Veterans’ Administration, 
stating that Mr. Tate was “representing the Pacific Mutual Life Insurance 
Company” and “wished to make proper application for a photostatic copy of 
the physical examination report of April 10, 1936, which is contained in nine 
pages of your file” in regard to the case of John H. Edmonson C—910,411; 
and that of June 10, 1936, from H. L. McCoy, Director of Insurance of the 
Veterans’ Administration to the Retail Credit Company, which exhibited the 
photostatic copies of Edmonson’s examination in question. That is to say, 
we cannot escape the conclusion that full information as to Edmonson’s reports 
came to defendant’s knowledge in 1936, before the last premium was paid 
by Edmonson and received by defendant’s general agent, pursuant to notice 
of premium due or to become due. 

[10] Marguerite C. Moore testified that she duly sent the report and 
photostatic copies of Edmonson’s case to the Retail Credit Company; that 
the letter was sent out in the “usual and customary way” of handling such out- 
going mail; and the failure of return of the duly posted, directed, and properly 
stamped letter indicated its receipt by defendant’s authorized agent. Franklin 
Life Ins. Co. v. Brantley, 231 Ala. 554, 556, 165 So. 834. The defendant does 
not rebut this evidence and representation. 

To the same effect is the evidence of Lovell, who was investigating the 
case and who examined the Edmonson file with Dr. Lewis. The latter 
testified that he gave Lovell the file, that it contained Levine's letter with 
X-ray report, and that Lovell went through the file, read it and discussed it, 
making notes thereon. Lewis also testified that Lovell’s superior also called on 
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Lewis and examined the Edmonson file in which were contained the Levine 
letter and the X-ray report, showing that the ulcer was healed; that is, the 
history given by Edmonson reviewing his previous trouble with ulcer. The 
Levine letter or report was in 1935; Lovell saw Levine’s letter in June 1936, 
the Veterans’ Administration report was about June 30, 1936; and the premiums 
paid by Edmonson and accepted by the defendant’s general agent on August 
26, 1936. 


[11] Eamonson was in the Veterans’ Hospital in Chicago in August, 1936. 
The premium notice of his next premium came to his home in Birmingham in 
his absence and was sent to him. Upon receipt of the notice, Edmonson 
immediately sent it to his bank with request that the bank pay the premium 
out of his account, which was done. This was the way assured always paid 
the premiums—through the First National Bank of Birmingham, which was 
the agent for collection of premiums from policyholders in that business era. 
Thus the payment of the premium a short while in advance was not unusual 
or fraudulent. This was the natural course and necessary precaution in 
view of the fact that the policy contained no provision waiving premiums 
in case of sickness, disability, accident, or casualty. 


[12] It has been declared that, when a replication alleges that the insurance 
company, with a knowledge of the existence of a ground of forfeiture, accepts 
a premium and thereby waives a forfeiture, a rejoinder to such replication 
that the agent who accepted the premium did not know of the alleged 
forfeiture is subject to demurrer. This is for the reason that it merely 
traverses and does not confess and avoid the allegations of fact contained in 


such replication. United Order of the Golden Cross v. Hooser, 160 Ala. 334, 
49 So. 354. 


{13, 14] The general authority and agency of the Fitts Company is not 
only established by the required countersignature to the policy, but by its 
course of business in issuing notices of premiums to accrue, directing the 
agency through which the same may be paid, but by testimony tending to 
show the personal knowledge of such agency, which fact may be testified to 
by such person to be affected. Yorkshire Insurance Co. v. Bunch-Morrow 
Motor Co., 212 Ala. 588, 103 So. 670; Roberts & Sons v. Williams, 198 Ala. 290, 
73 So. 502, and in such wise is the agency hy “W. F. Fitts & Son, Authorized 
Agent or Manager,” shown by the record. 


The conclusions reached from a study of the record are (1) that there is 
no connection between the past ailments and injuries and the present cause 
of appellee’s disability caused by the disease of the heart indicated; (2) that 
on the question of a waiver with knowledge the defendant had knowledge of 
every ailment or injury of defendant about two months prior to the receipt of 
the premium on August 26, 1936; (3) that it acquired this knowledge from 
Giles & Lovell, who examined Dr. Lewis’s files wherein were full disclosures 
and information regarding the ulcer; that these two agents were performing 
the delegated duty to ascertain the facts about appellee’s past injuries and 
illnesses; (5) that, having so obtained the available knowledge, it was imparted 
to the company in June, 1936; and (6) thereafter the company accepted 
Premiums in August through its general agent, W. F. Fitts & Co., and who 
were authorized to accept such premiums when paid. 

The motion for a new trial was refused without error under the rule that 
obtains. Cobb v. Malone & Collins, 92 Ala. 630, 9 So. 738; Nashville, C. & St. 
L. Ry. v. Crosby, 194 Ala. 338, 349, 70 So. 7. 

The judgment of the circuit court is affirmed. 

Affirmed. 


Anderson, C. J., and Brown and Knight, JJ., concur. 


NEW et al. v. MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N. 
Civ. 5875. 
District Court of Appeal, Third District, California. Feb. 2, 1938. 


76 Pacific Reporter (2d) 131. 
4. CONSIDERATION. 


A provision in a health and accident policy against liability for death occur- 
ring during the first policy year was not invalid as vitiating the consideration for 
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which a premium was paid, where policy also provided benefits for sickness, dis- 
ability caused by accident or disease, and specified losses of bodily members. 

(For other cases, see Insurance, Dec. Dig. § 467.) 
5. EXCLUSION. 

_A provision in a health and accident policy against liability for death occurring 
during the first policy year was not invalid as an “exception” in the policy, as provi- 
sion constituted an exclusion of a risk. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

6. EXCLUSION. 

A provision in a health and accident policy against liability for death occur-ing 
during the first policy year was not invalid as a “limitation of indemnity” in violation 
of statute or as a “reduction of an indemnity,” as it entirely excluded a risk. St. 
1935, pp. 643, 649, 651, §§ 10310, 10360, 10390. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

7. CONSTRUCTION. 
When a policy provides for certain risks for which the insurer shall or shall 


not be liable and provides no exceptions, the conclusive presumption is that none 
were intended. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Superior Court, Stanislaus County; Roy B. Maxey, Judge. 

Action by Vera New and another against the Mutual Benefit Health & Accident 
Association, to recover benefits under an insurance policy issued by the defendant. 
Judgment sustaining a demurrer to the first cause of action alleged in the complaint, 
and the named plaintiff appeals. 

Affirmed. 

W. Coburn Cook and Gilbert Moody, both of Turlock, for appellant. 

Decoto & St. Sure, of Oakland, for respondent. 

Mr. Presiding Justice PuLLEN delivered the opinion of the court. 

Vera New, appellant herein, the widow of Lavon B. New, together with the 
special administrator of the estate of New, deceased, brought this action against 
the Mutual Benefit Health & Accident Association, a corporation, to recover cer- 
tain benefits under an insurance policy written by the defendant. 

Two causes of action are set out in the complaint. In the first the widow asks 
for the $2,000 death benefit provided by the policy. In the second cause of action 
the special administrator asks for disability and hospital benefits. Defendant 
interposed a general demurrer to each of the causes of action. The court sustained 
the demurrer to the first cause of action without leave upon that order, plaintiff 
Vera New has taken this appeal. 

The complaint discloses that on April 1, 1935, for a premium of $25 in advance, 
and $15 quarterly thereafter, defendant issued the policy here in question. The 
insured paid the advance premium of $25 upon delivery of the policy, and on May 1, 
1935, paid the quarterly premium of $15. On June 23, 1935, the insured received 
bodily injuries through accidental means, which caused his death. 

The appellant sets forth in her complaint the policy sued upon, and claims that 
it contains a provision which attempts to limit the liability of the defendant in the 
event of loss of life within the first policy year, and alleges such provision to be 
without consideration, inequitable, and in violation of the laws of the state of Cali- 
fornia, in its contents, form, placement, and type. 

The policy provides as follows: 

“Part A. Specific Losses. 

“If the insured shall, through accidental means, sustain bodily injuries as des- 
cribed in the Insuring Clause, which shall, independently and exclusively of dis- 
ease and all other causes, immediately, continuously and wholly disable the Insured 
from the date of the accident and result in any of the following specific losses 
within thirteen weeks, providing in case of loss of life the policy shall then have 
been continuously in force more than year, the Association will pay: * * * For 
Loss of Life * * * $2,000.00. * * *” 

To overcome the apparent limitation set forth above requiring that in case 
of loss of life the policy shall have been continuously in force more than one 
year, appellant alleges in paragraph VI of her complaint: ‘That said policy of 
insurance contains a provision unlawfully attempting to limit the liability of the 
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defendant in the event of loss of life within the first policy year. That said 
provision was placed in said policy without consideration and in contravention of 
the laws of the State of California, of the terms of the policy, and of the express 
contract of the defendant and the insured whereby the latter paid a premium for 
insurance, as stated in the policy, against loss of life caused by accident within 
the period the said policy was in force. That said provision is inequitable, unjust, 
lacks mutuality, and is an attempted forfeiture of the benefit for loss of life with 
the forfeiture based upon the occurrence of the very event to which the benefit 
applies. That said provision does not comply with the laws of the State of Cali- 
fornia for policies of insurance in its contents, form, placement, nor type, and is 
void and does not provide an exception to the liability of the defendant.” 


Upon demurrer the trial court held that the foregoing paragraph VI stated only 
conclusions of law drawn from the policy itself, in that the only question the court 
was called upon to determine was whether the policy on its face was, as a matter 
of law, defective in the particulars alleged in said paragraph, and accordingly 
sustained the demurrer. 

[1] The distinction between conclusions of law and statements of fact is at 
times difficult to distinguish. The difference between the two are stated in 21 
California Jurisprudence 28, as follows: “Ultimate facts have been defined as the 
logical conclusion deduced from certain primary facts evidentiary in character, and 
conclusions of law are those presumptions or legal deductions which, the facts 
being given, are drawn without further evidence.” 

{2, 3] Applying this definition to the paragraph in question, it would appear 
that the only proof that could be offered in support of the allegations of the 
foregoing paragraph would be the contract of insurance itself, which is made a 
part of the complaint. It would then appear that the allegations in paragraph VI 
are questions of law which the court would have to determine from the law as 
applied to the policy, and not from any evidence outside of the complaint. 

The rule applicable to such pleading as here involved is stated in Miles v. 
McFarlane, 104 Cal.App. 513, 286 P. 507, 509, to the effect that while the allegation 
of an asserted fact which is stated in the form of a conclusion would be sufficient 
in the absence of a special demurrer, it is inadequate when the recited facts upon 
which it depends fail to support the conclusion. There the allegation in regard 
to the reversion of title was based upon the assumption that it occurred “under 
the terms of the contract.” The contract was made a part of the complaint and 
contained no provision for a forfeit or default in payment of installments. The 
court then held that the complaint therefore failed to allege title or right of posses- 
sion in the selling corporation. It would seem, therefore, that here the allegations 
of the complaint are insufficient, in that it fails to state the ultimate facts. 

[4] Appellant next claims the provision in the policy is invalid as a matter of 
law. She contends that the assured lost his life by accident within the terms of 
the policy, and that the defendant refused to pay the indemnity solely because 
such loss of life occurred within the first policy year. This claim is based upon the 
construction placed upon the policy by the plaintiff that the policy covered the 
contingency of death occurring within the first year. However, an examination 
of the policy makes clear that the insured paid his premium for a policy of accident 
and health insurance for the first year, and that the company made no promise 
to pay for the loss of life during the first year, and expressly covered protection 
from loss by sickness or accident only and no more, during that specified period; 
the primary purpose being to pay to the insured specific benefits in the event of 
disability caused by reason of accident or disease, the death benefit being an 
incidental provision, and definitely by the terms of the policy not made effective 
during the first year. 

According to the interpretation of plaintiff, the death benefit was the only 
Protection in the policy, and she claims that inasmuch as this risk was not covered 
for the first year, the insured received nothing for his money. One has but to 
look at the policy, however, to find that during the year the assured was protected 
against the loss of one or both of his eyes, his hands, or his feet, as well as for 
the loss of time through total or partial disability caused by accident or disease, 
and the benefit of hospitalization if such contingency arose. — 

Observation and insurance practice teaches that persons who are about to 
engage upon duties more dangerous that those to which they have been formerly 
accustomed are likely to take out policies of insurance, which is one reason that 
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insurance companies are justified in charging larger premiums for smaller risks 
during the first year of the policy than during the subsequent years. 

Plaintiff argues that under the policy the company could collect a large 
premium for the first year and then cancel the policy, thereby causing a loss to 
insured. But in consideration of the premium for the first year the insured 
received coveage for that year for loss due to sickness or accident, and if the 
policy should be canceled at the end of the first year he has received all of the 
protection for which he paid. 

[5] Plaintiff claims that the omission of the death benefit is an exception in 
the policy, but an examination of the policy itself seems to indicate that the provi- 
sion for refusing to pay the death benefit in the first year is in the nature of an 
exclusion of a risk. 

[6] Plaintiff also contends that the provision which limits recovery for death 
until the policy has been in force one year is void as it violates various provisions 
in the Insurance Code, and in particular the provisions of the Insurance Code, 
§§ 10360, 10310, 10390, St. 1935, pp. 649, 643, 651. 

Section 10360 provides that if a disability policy, issued in this state, shall 
contain a provision limiting the amount of indemnity to a sum less than the 
amount stated in the policy, such provision shall be set forth in the words and 
figures and in the order specified in subsequent actions. 

Section 10310 provides that no disability policy shall be issued or delivered in 
this state if it purports by reason of the circumstances to reduce any indemnity 
to an amount less than that provided for under ordinary circumstances unless 
such portion is printed in boldface type and given greater prominence than any 
other portion of the text of the policy. 

And section 10390 declares that if a policy is issued in violation of the 
provisions of the Insurance Code, the same is valid, but the policy shall be read 
and construed as provided by the Code, and in any conflict in the provisions of 
the policy and the Code, the Code shall control. 

But we find no conflict with or violation of the Code in the terms of the policy 
before us. The disputed portion of the policy rather than being a limitation of 
the promised indemnity is an integral part of the provision itself, and therefore 
cannot come within the prohibition of section 10360. 

So, also, in regard to the provisions of section 10310, the same reasoning 
— The disputed provision does not reduce an indemnity, but entirely excludes 
a risk, 

In Kirkby v. Federal Life Ins. Co., 6 cir., 35 F.2d 126, suit was brought by 
a beneficiary after death of insured, caused by asphyxiation from inhaling gas 
from the exhaust of his motor. The policy agreed to pay for loss of life caused 
by specific enumerated causes, of which asphyxiation was not one. It was claimed 
that the policy could not be so limited because the limitations were not set forth 
in conformity with the statute, which provided that any portion of the policy which 
purported, by reason of circumstances, to reduce any indemnity, shall be printed in 
boldface type. 

The court held that parties could contract for whatever risks they wished to, 
and if no uncertainty or ambiguity was found courts could not create one. 

So here the company made no promise to pay the beneficiary any sum whatever 
in the event of the death of the insured within one year of the issuance of the 
policy, the only promise being to pay the beneficiary in the event of death occurring 
after one year, and thereby definitely excluding such risk during the first year of 
the policy. It is not a stipulation limiting the amount of indemnity to a lesser 
amount to be paid for a risk included in the agreement, as the risk of death was 
in no manner a part thereof. The promise definitely was to pay for death only 
after one year. 

No interpretation of this provision has been found in the California reports, 
hut we are referred to First Texas Prudential Insurance Co. v. Smallwood et al., 
Tex.Civ.App., 242 S.W. 498. The laws of Texas contain a provision similar in effect 
to our Insurance Code, and in that case the court reached a conclusion in accordance 
with our construction of section 10360 of the Insurance Code, : 

[7] In American Nat. Ins Co. v. Walker, Tex.Civ.App., 256 S.W. 950, 952, 
also a Texas case, the court said, “Here the face of the policy provided that, if 
the insured died within six months from the date of the policy, the benefit was 
limited to $123. The contract is one which the parties had a legal right to make. 
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It does not contravene any statute or rule of public policy. We conclude that the 
court did not err in ruling upon that question,” and when the contract provides 
for certain risks for which the company shall or shall not be liable, and have made 
no exceptions, the conclusive presumption is they intended none. To the same effect 
is Hopkins v. Connecticut General Life Ins. Co., 225 N.Y. 76, 121 N.E. 465; Drogula 
y. Federal Life Ins. Co., 248 Mich. 645, 227 N. W. 692. 

For the foregoing reasons the judgment from which this appeal is taken must 
be athrmed, and it is so ordered. 

We concur: Thompson, J.; Plummer, J. 


MITCHELL v. FEDERAL LIFE INS. CO. No. 26632. 
Court of Appeals of Georgia, Division No. 1. Jan. 13, 1938. 
194 Southeastern Reporter 921. 
RIGHT OF WAY. 


An accident policy covering death “by being struck or run over, while walking 
or standing on a public street or public highway, by an automobile or any vehicle 
then being propelled by steam, cable, electricity, naptha, gasoline, horse, compressed 
air, or liquid power (excluding injuries sustained while on a railroad right of way 
or while working in a public highway),” did not cover death of insured struck by 
train while crossing railroad right of way on public highway, as against contention 
that excepting clause was intended merely to exclude coverage of death while “track 
walking.” Code 1933, § 20-702. 

(For other cases, see Insurance, Dec. Dig. § 451[2].) 

Syllabus by the Court. 


A policy of accident insurance providing for indemnity for death or disability 
of the insured “by being struck or run over, while walking or standing on a public 
street or public highway, by an automobile or any vehicle then being propelled by 
steam, cable, electricity, naptha, gasoline, horse, compressed air, or liquid power 
(excluding injuries sustained while on a railroad right of way or while working 
in a public highway),” does not cover, but expressly excludes, death or injury to 
the insured by being struck by a train on a railroad right of way when the insured 
was crossing the same on a public highway. 

Error from Municipal Court of Atlanta; Clarence Bell, Judge. 

Action on an accident policy by Bessie Mitchell against the Federal Life Insur- 
ance Company. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Burress & Dillard, of Atlanta, for plaintiff in error. 

Dillon & Rose and C. L. Henry, all of Atlanta, for defendant in error. 

Guerry, Judge. 

The Federal Life Insurance Company insured Emerson G. Mitchell, “against 
death or disability resulting directly, independently and exclusively of all other 
causes from bodily injuries sustained while this policy is in force and effected solely 
through external, violent and accidental means, subject to the limitations and pro- 
visions hereof, and sustained by the insured only in the manner hereinafter provided.” 
(Italics ours.) Among other things the policy covers such specific accidents as 
the wrecking or disabling of any passenger steamship or street railway car or 
passenger elevator or subway car in or on which the insured is traveling as a fare- 
paying passenger; by wrecking or disablement of a taxicab or public omnibus in 
which insured is riding as a fare-paying passenger; and by the wrecking or disable- 
ment of any automohile, truck, or horse-drawn vehicle in which the insured is 
riding. In part (c) of the policy, it is provided that the insured shall be entitled 
to certain indemnity (the amount here sued for) for injuries received “by being 
struck or run over while walking or standing on a public street or public highway, 
by an automobile or any vehicle then being propelled by steam, cable, electricity 
nantha, gasoline, horse, compressed air, or liquid power (excluding injuries sus- 
tained while on a railroad right of way or while working in a public highwav).” 
The insured was accidentally killed by being struck by a train while he was walking 
or standing on a public street or public highway, where the same crossed the rail- 
road tracks, and it is not contended that the death of the insured falls within any 
of the provisions of the policy, except the one above quoted. We are thus called 
upon to determine the meaning of the provision, “excluding injuries sustained 
while on a railroad right of way or while working in a public highway.” 
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In the construction of msurance contracts, as well as all other contracts, we ar 
to be guided by certain well-settled rules. Among these is that: “Policies of 
insurance will be liberally construed in favor of the object to be accomplished, 
and provisions therein w:}] be strictly construed against the insurer.” New York 
Life Insurance Co. v. Thompson, 45 Ga.App. 638, 165 S.E. 847, 848. However, 
“the cardinal ruie of constructicr: 1s to ascertain the intention of the parties. If 
that intention be clear, and it contravenes no rule of law, and sufficient words be 
used to arrive at the intention, it shall be enforced, irrespective of all technical or 
arbitrary rules of construction.” Code, § 20-702. “It is well to keep in mind * * * 
that insurance is purely a matter of contract (North British & Mercantile Insurance 
Co. v. Tye, 1 Ga.App. 380, 58 S.E. 110); ‘there is no greater sanctity and no more 
mystery about a contract of insurance than any other.’ Clay v. Phoenix Ins. Co., 
97 Ga. 44, 25 S.E. 417. Courts are not called upon, because of the rule that con- 
tracts of insurance are to be strictly construed against the insured, [insurer ?} 
and because the contract itself is one of insurance, to call forth doubt, through con- 
struction of plain and unambiguous provisions of such a contract. * * * ‘The 
language of the contract should be construed in its entirety, and should receive a 
reasonable construction, and not be extended beyond what is fairly within its terms. 
Where the language is unambiguous and but one reasonable. construction of the 
contract is possible, the court must expound it as made.” Etna Life Insurance 
Co. v. Padgett, 49 Ga.App. 666, 176 S.E. 702, 703. So considered, what is the mean- 
ing of the clause, “excluding injuries sustained while on a railroad right of way or 
while working in a public highway,” when considered in connection with the other 
provisions of the policy? The policy plainly insures against the death of the insured 
while walking or standing upon a public street or highway when struck by an auto- 
mobile or other vehicle being propelled by steam, cable, electricity, naptha, gasoline, 
horse, compressed air, or liquid power. Without the excepting clause there would 
be no doubt that the death of the insured was covered by the provisions of the 
policy. It is true that a person may be struck by an automobile, or other vehicle, 
propelled by steam, etc., while on a public highway or street, and at the same time 
be on a railroad right of way, as was the exact position of the insured in the present 
case. 

It is to be remembered, even if the excepting clause be not considered, that the 
policy applies only when the insured is struck while walking or standing on a pub- 
lic street or highway. Thus, where the public street or highway intersects a rail- 
road right of way, the only area covered by the policy is that of the street or 
highway. Counsel for plaintiff earnestly insists that the excepting clause “really 
attempted to contract against assured doing what is commonly known as ‘track 
walking’; that is to say, presumably, since as above pointed out the policy did not 
cover all injury to the insured by being struck by a train while on the right of way 
of the railroad when not also on a public highway, that this clause only excepted 
injuries sustained by the insured by being struck by a train at a point on a railroad 
right of way where it was intersected by a street or highway, while he was walking 
on the right of way at such point not for the purpose of crossing same on the inter- 
secting highway. We are, however, unable to accept this view. The policy pro 
vided for indemnity for injuries sustained by the insured by being struck by named 
vehicles while “walking or standing” on a public street or highway, and there is no 
reasonable ground for holding that it covered injuries to the insured by being 
struck by a train while walking or standing on the highway for the purpose or witli) 
the intent of crossing the right of way, and that it did not cover injuries to him 
by being struck by a train if he were “track walking” at the point where the high- 
way intersected the right of way. This provision of the policy must be held to 
exclude injuries sustained by the insured by being struck by a train, in both of the 
above situations, or in neither. We are not familiar with any rule of law that will 
permit us to disregard the plain meaning of the excepting clause. And as we have 
attempted to point out above, in order to give it any effect at all we must hold that 
it excepted from the operation of the policy the character of accident which befell 
the deceased. The policy contemplated only the use by the insured of public high- 
ways as such, and specifically excepted accidents occuring on the right of way of a 
railroad, which, when fairly construed, would exclude injuries sustained by being 





Acc. | Romesburg .v. Federal Life Ins. Co. 


struck by a train while crossing the right of way on a public highway. The learned 
judge so held on demurrer, and we affirm his judgment. 

Judgment affirmed. 

Broyles, C. J., and MacIntyre, J., concur. 


WESTMORELAND v. GULF LIFE INS. CO. No. 26534. 
Court of Appeals of Georgia, Division No. 2. Feb. 11, 1938. 
195 Southeastern Reporter 316. 
EFFECTIVE DATE. 


An accident policy which was dated to take effect on Monday did not become 
effective on preceding Saturday so as to render insurer liable for death of agent 
who was accidentally killed on Sunday because agent got policy from superintend- 
ent’s desk in superintendent’s absence on preceding Saturday, where it was custom 
of insurer to deliver policies to agents on Saturday to be delivered to applicants 
on following Monday, as of which date policies were dated. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
Syllabus by the Court. 


A policy of insurance, dated to take effect on Monday, does not become effect- 
ive on the preceding Saturday, where it insures the life of an agent against accident 
and the agent gets the policy off his superintendent’s desk in the superintendent’s 
absence, on the preceding Saturday, where it is the policy and custom of the 
company to deliver policies to the agents on Saturday preceding the effective date 
for delivery on the effective date. 

Error from Municipal Court of Atlanta; Clarence Bell, Judge. 

Action by J. S. Westmoreland against the Gulf Life Insurance Company to 
recover on_a life policy. To review a judgment for defendant, plaintiff brings 
error. 

Affirmed. 

J. C. Murphy, of Atlanta, for plaintiff in error. 

J. F. Kemp and J. D. Tindall, both of Atlanta, for defendant in error. 

FELTON, Judge. 

Where the custom and practice of an insurance company were for a super- 
intendent to deliver customers’ policies to an agent on Saturday to be delivered 
to applicants or customers on the following Monday, as of which latter date the 
policies were dated, and where the superintendent, whose duty it was to deliver 
policies to the agent in this case, was absent on the Saturday in question, and the 
agent obtained customers’ policies from the desk of the superintendent in his 
absence and at the same time a policy which was issued to himself, dated the 
following Monday and providing that it was not to take effect until the date 
thereof, and that it was to be delivered to the insured while the insured was alive 
and in sound health, such possession by the agent was not a delivery of the policy 
hy the insurance company, and the beneficiary thereunder cannot recover on it 
where the agent was accidentally killed a day before the effective date of the 
policy, 2 C.J. 712, § 367: 2 Am.Jur. 202, § 251 et seq. The other questions 
presented and passed on are controlled by the case of Newton v. Gulf Life Insur- 
ance Co., 55 Ga.App. 330, 190 S.E. 69. 

It is not necessary to pass upon the other assignments of error. There was 
no error in overruling the motion for a new trial. 

Judgment affirmed. 

Stephens, P. J., and Sutton, J., concur. 


ROMESBURG v. FEDERAL LIFE INS. CO. No. 33678. 
Supreme Court of Kansas. March 5. 1978, 
76 Pacific Reporter (2d) 829. 


1. CONSTRUCTION. 
In construing insurance policies, entire language must be considered, and words 
and phrases of apparently inconsistent meanings must be reconciled if possible. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. CONFINEMENT. 
Under health policy providing that, while insured was convalescent and contin- 
uously disabled, but not necessarily confined, insurer would pay benefits so long 
as insured lived and nonconfining illness and disability continued, word “con- 
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valescent” meant period of time between confining period of total disability and 
time of death or recovery, and an insured suffering from incurable diabetes was 
entitled to recover under policy, notwithstanding that he was not “convalescent” 
within ordinary meaning of term. 


“Convalesce” means to gather strength; to recover health and strength, 
especially gradually after sickness or weakness; to get better. ‘“Convales- 
cent” means recovering from sickness or debility; partially restored to 
health or strength. “Convalescence” is the gradual recovery of health or 
physical strength after illness. 


(For other cases, see Insurance, Dec. Dig. § 526.) 
Syllabus by the Court. 


1. In construing an insurance policy, the entire language must be considered, 
and words and phrases of apparently inconsistent meanings must be reconciled if 
possible. 

2. A paragraph in a policy of health insurance reciting, “(i) While convalescent, 
and if following a period of total disability * * * [insured] shall be continuously 
disabled * * * but shall not be necessarily confined * * * the company will pay 
* * * so long as the insured lives and said non-confining illness and total disability 
continues,” examined, and it is held that in determining duration of liability the 
word “convalescent” as used does not mean recovery of health in its strictest 
sense, but rather that period of time between the confining period of total disability 
and the time the insured either dies or so far recovers from his nonconfining illness 
that he is no longer totally disabled. 

Appeal from District Court, Butler County; George J. Benson, Judge. 

Action by Jake Earl Romesburg against the Federal Life Insurance Company 
to recover benefits under a health policy. Judgment for plaintiff, and defendant 
appeals. 

Judgment affirmed. 

Benj. F. Hegler, A. V. Roberts, and Roger P. Almond, all of Wichita, and 
R. C. Woodward and H. P. Woodward, both of Eldorado, for appellant. 

E. W. Grant, of Eldorado, for appellee. 

THIELE, Justice. 

This was an action to recover benefits claimed to be due under a policy of 
health insurance, and from a judgment for plaintiff the defendant appeals. 

For convenience we shall refer to the appellant as the company and to the 
appellee as the insured. In December, 1931, the company issued to the insured 
what was called a special commercial disability policy, provisions of which are 
quoted below. In September, 1922, the insured suffered an illness, and upon 
presentation of his claim the company commenced to pay him weekly payments 
of $15 and continued to do so until May, 1936, when it ceased, claiming it was 
no longer liable under the policy. There is no dispute that insured is and has 
been suffering from diabetes in some form. One of his medical witnesses testified 
that diabetes is not now curable; that insured could not perform any acts of his 
business as an oil well caser; that he takes large doses of insulin three or four 
times a day; and that his condition will continue for the rest of his life. Other 
witnesses testified concerning his ability to work and that his condition varied, he 
would become somewhat worse and then make some improvement. The company’s 
medical witnesses also testified at length about insured’s condition and that he had 
diahetes. Without stating definitely what was meant by the word “convalescent,” 
all the doctors agreed that insured was not convalescent, for he was not making 
recovery. 

So far as we need now notice, the company defended on the ground that the 
insured was not convalescent within the meaning of paragraph (i) of the policy. 
A clear understanding of that paragraph is more easily arrived at by considering 
it in connection with paragraph (h). The two read: ; 

“Schedule of Illness Indemnities. 


“(h) In the event that the insured shall suffer from, and continuously and 
necessarily be confined within the house by any bodily illness, not hereinafter 
excepted, which begins not less than fifteen days from the date of this policy, 
and while it is in force, the Company will pay, for one day or more during the 
first week, after the first visit of a legally qualified physician or surgeon other 
than the insured, at the rate of Fiftzen Dollars per week, and at the rate of 
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Fifteen Dollars per week thereafter as long as the insured lives and is by reason 
of such illness continuously and necessarily confined within the house and therein 
be regularly visited by a legally qualified physician or surgeon other than the 
insured.” 

“While Convalescent. 

“(i) While convalescent, and if following a confining period of total disability, 
and confinement within the house, as specified in paragraph (h) he shall be contin- 
uously wholly disabled and prevented from performing any act pertaining to his 
occupation and continues under the care of a legally qualified physician or surgeon, 
other than the insured, but shall not be necessarily confined within the house, the 
Company will pay weekly indemnity of Fifteen Dollars so long as the insured lives 
and said nonconfining illness and total disability continues.” 

The company directs our attention to various definitions of the word “convales- 
cent” and argues therefrom that insured, being no longer convalescent, is not 
entitled to recover further under the policy. 

Reference to Webster’s International Dictionary, Second Edition, shows the fol- 
lowing definitions : 

Convalesce, v, “to gather strength; to recover health and strength, esp. gradually 
after sickness or weakness ; to get better.” 

“Convalescent, adj. “Recovering from sickness or debility; partially restored 
to health or strength.” 

Other dictionaries give similar definitions. The company also directs our 
attention to Heymann vy. Continental Casualty Co., 147 La. 1077, 1078, at page 
1079, 86 So. 550, where it was held that: “convalescence * * * is the gradual recov- 
ery of health or physical strength after illness.” Acceptance of the definition, 
een does not determine the force and effect to be given paragraph (i) quoted 
above. 

{1] The paragraph and all its parts must be read together. In Sheets v. 
Life & Casualty Ass’n, 116 Kan. 356, 358, 225 P. 929, 930, where there was dispute 
as to which of two clauses of a health insurance policy was applicable, it was 
said: “It was competent for the parties to stipulate that insurance should be paid 
according to the degrees of sickness which incapacitated the insured for work 
or business. They agreed that it should be measured by confinement to the house, 
and the court is not warranted in ignoring or eliminating an unambiguous provision 
included by the parties in their contract. The entire contract should be considered 
together, and effect given to every part of it, and the clause relating to nonconfining 
sickness can no more be ignored than those limiting the time for which insurance 
shall be paid. To do so would be to make a different contract than the parties 
made for themselves.” And see, also, Richardson v. Interstate Business Men’s 
Accident Ass’n. 124 Kan, 685, 261 P. 565, where a similar contention was decided. 

A somewhat analogous situation to that in the case at bar is disclosed in 
Wenstrom v. Astna L. Ins. Co., 55 N.D. 647, at page 652, 215 N.W. 93, 95, 54 
A.L.R. 289, wherein it was contended the insured was not entitled to benefits under 
a clause in the policy reciting: “And if such disability was sustained before the 
insured attained the age of 60 years, the company will pay to the life beneficiary 
the sum of ten dollars for each thousand of the sum insured and will pay the same 
sum on the same day of every month thereafter during the lifetime and during such 
disability of the insured.” In discussing the meaning of the last phrase of the 
above clause it was said: “What is the meaning of this phrase, ‘during the lifetime, 
and during such disability of the insured?’ If the disability must be incurable 
and continue during the life of the insured, it would be sufficient to say that the 
same sum would be paid on the same day of every month during the lifetime 
of the insured. Is not this provision in the policy the same as if the contract 
said, will pay the same sum on the same day of every month during the lifetime 
of the insured, or as long as he is disabled? We must assume that the phrase, 
and during such disability of insured means something, and if it means anything 
it means that the amount will be paid during such disability, whether it be for 
life, for years, or for months, and it would seem that it is placed there to cut 
off the indemnity in case the insured recovers. It is settled law that in construing 
insurance policies the language of the entire policy must be considered, and 
when capable of two constructions the most favorable to the insured must be 
given. Under this rule we are of the opinion that the words, ‘and during such 
disability of the insured,’ qualifies the preceding language in that paragraph so 











1548 The tasurance Law Journal. Vol. 90 | June, 1938 






as to permit a recovery when the disability is curable, but the indemnity ceases 
if the insured recovers. From this construction it follows that the insured is 
entitled to the indemnity during the entire period of his disability.” 55 N.D. 
647, at pages 652, 653, 215 N.W. 93, 95, 54 A.L.R. 289. 

It is true the first words used are “While Convalescent,” but the obligation 
is not so limited, it does not say merely the company will pay weekly indemnity 
so long as the insured is convalescent and his nonconfining illness and total dis- 
ability continues. It does say unmistakably that it will pay weekly indemnity “so 
long as the insured lives and said non-confining illness and total disability contin- 
ues.” (Italics ours.) If the company’s contention is to be sustained, the words 
“insured lives and” must be expunged and treated as not appearing in the para- 
graph. We are not at liberty to so treat the matter. 

[2] It is apparent that the definition of “convalescent,” as above noted, must 
be reconciled with the clause “so long as the insured lives and said non-confining 
illness and total disability continues,” if that be possible, or if they cannot be 
reconciled, then the whole paragraph may be said to be ambiguous. If the latter 
be true, then the paragraph should be construed against the appellant and favorably 
to the appellee. See Smith v. Missouri State Life Ins. Co., 134 Kan. 426, 429, 7 
P.2d 65, and cases cited. We are of the opinion, however, that, as used in the para- 
graph it was not intended to limit the word “convalescent” to its strict meaning of 
recovery of health in its fullest sense. As used, it meant that period of time 
between the confining period of total disability, as defined in paragraph (h), and 
the time the insured either died or so far recovered from his nonconfining illness 
that he was no longer totally disabled. To hold otherwise is to ignore entirely 
that part of the contract whereby, other conditions assumed, the company agrees 
to pay insured so long as he lives. 


The various specifications of error all grow out of the above question and 
need not be separately mentioned. None of them can he sustained. 


The judgment of the trial court is affirmed. 











































































































SMITH v. WASHINGTON NAT. INS. CO. No. 5544. 
Court of Appeal of Louisiana. Second Circuit. Oct. 29, 1937. 
Rehearing Denied Dec. 3, 1937. 

178 Southern Reporter 691. 














1. AMBIGUITY. 

An ambiguous provision in policy must be resolved against insurer and in 
favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. MONTHLY PREMIUM. 

If provision of health and accident policy, dated April 11, 1936, insuring 
insured from date of policy until first day of May, 1936, and for such further 
periods of one calendar month each as the premium paid would maintain 
policy in force was ambiguous, provision would be construed as meaning that 
for payment of one month’s premium insured was entitled to insurance from 
effective date of policy until May Ist or until such additional time which, when 
added to the elapsed period, would constitute a full month, 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. WAIVER. 

If provision of health and accident policy dated ‘April 11, 1936, insuring 
insured from date of policy until first day of May, 1936, and for such further 
periods of one calendar month each as the premiums paid would maintain 
policy in force was not ambiguous, and provided for termination of policy on 
May Ist unless another full monthly premium was paid on or before that 
date, insurer waived privilege of so terminating policy by accepting premium 
for a full month’s insurance when issuing policy. F 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. WAIVER. 

Where health and accident policy became effective on April 11, 1936, and 
insurer had accepted and retained a regular monthly premium thereunder, 
insured could recover for disability caused by accident on May 9, 1936, not- 
withstanding policy provided for insurance from date thereof until first day 
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of May 1936, and for such further periods of one calendar month each as the 
premiums paid would maintain policy in force. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. CONSTRUCTION. i ; 

A contract of insurance is the law between the parties, and every stipulation 
therein must be construed as written. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. CONSTRUCTION. 

The doctrine that every stipulation in contract of insurance must be 
construed as written will not be applied by court to contracts where contra- 
vention of public policy is effected. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. PENALTY. 

Where question presented in action on health and accident policy was res 
novo, penalties and attorney’s fees would not be imposed upon insurer because 
of refusal to pay claim under policy. Act No. 310 of 1910. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from First Judicial District Court, Parish of Caddo; T. F. Bell, 
Judge. 

Action by James R. Smith against the Washington National Insurance 
Company to recover indemnity under accident provision of insurance policy. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Bryan E. Bush, of Shreveport, for appellant. 

W. W. McDonald, of Shreveport, for appellee. 

Hamirer, Judge. 

Application was made by plaintiff on April 4, 1936, for the issuance by 
defendant of its “Peerless Policy” providing indemnity for loss of life or time 
by either accident or sickness, and for loss of limb or sight by accidental means. 
At the same time payment of the sum of $4.60 was made to defendant's duly 
authorized agent, and a receipt issued therefor reading in part as follows: 

“Application Receipt 
“$4.60 4/4 1936 

“Received of J. R. Smith an application for a policy in the Washington 
National Insurance Company, and the sum of four dollars 60/100 Dollars, 
being payment in advance of the monthly premium upon the policy so applied 
for. Should said Company decline to issue a policy thereon within twenty days 
irom date hereof, | hereby agree to refund the above amount to said applicant. 
“W. P. Leonard by H. H. Cobb Solicitor.” 

The desired policy was issued by defendant company under date of April 
li, 1936, at which time the insurance protection began. It provides that: “In 
consideration of the payment of the premium of Four & 60/100 Dollars per 
month as herein required and the statements in the application for this policy, 
a copy of which is endorsed hereon and made a part of this contract, the 
Company does hereby insure James Robert Smith (hereinafter called the 
lusured), the person described in said copy of the application, by occupation a 
cook & supervisor, with duties as therein described, under classification C, 
subject to all the conditions and limitations hereinafter contained, from 12 
o'clock noon, Standard Time of the place where Insured resides, of the day this 
policy is dated, until 12 o’clock noon, such Standard Time of the first dav of 
May, 1936, and for such further periods of one calendar month each as the 
premiums paid will maintain this policy in force.” 

The insuring clause reads: ; 

“This policy insures against (1) loss or disability resulting directly, and 
exclusive of all other causes, from bodily injuries effected during the life 
of this policy solely through external, violent and accidental means (suicide, 
sane or insane, is not covered), said bodily injuries being hereinafter referred 
to as ‘such injuries’ and * * * 

“Principal Sum Nine Hundred Dollars. 


“Monthly Accident Indemnity Ninety Dollars. * * * ” 
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On the morning of May 9, 1936, plaintiff arose from bed and journeyed 
from his dwelling into the rear yard for the purpose of obtaining some wood. 
During the course of this journey he stepped on a nail which penetrated one 
of his feet to a considerable depth. As a result of the accident he experienced 
blood poisoning and was physically disabled from working for a period of 61 
days. 

Subsequently, proof of claim was duly made regarding the injury, but 
defendant failed to compensate plaintiff. This suit was later instituted. 

In his petition, plaintiff alleges the issuance of the policy on April 11, 
1936, the payment in advance of the first full monthly premium of $4.60 that 
was due thereunder, the occurrence, cause, and result of the above-mentioned 
accident, the extent of his disability, the furnishing of proof of the injury, and 
defendant’s failure to pay the claim. The policy is attached to and made a 
part of his petition. He asks judgment for indemnity for a period of 61 days, 
under the provisions of the policy, or the amount of $183. He also prays for 
double indemnity and attorney’s fees under the provisions of Act No. 310 of the 
Louisiana Legislature of 1910. 

Defendant first filed exceptions of no cause and no right of action. These 
were overruled. It then answered, denying any indebtedness unto plaintiff, 
admitting the issuance of the policy, and alleging that there was no liability 
under the contract for the reason that pursuant to the terms thereof it expired 
at 12 o'clock noon, Standard time, May 1, 1936, on plaintiff’s failure to pay 
an additional premium on or before that date, and that the accident, if there 
was one, occurred subsequent to May 1, 1936. 

After a trial of the merits there was judgment in plaintiff’s favor in the sum 
of $183 with 5 per cent. per annum interest thereon from December 4, 1936 
(the date of judicial demand), until paid in full, and all costs of suit. His 
demands for penalties and attorney’s fees under Act No. 310 of 1910 were 
rejected. Defendant appealed from the judgment. Plaintiff has answered the 
appeal asking that the amount awarded be increased to include the afore- 
mentioned penalties and attorney’s fees. 

Defendant’s exceptions of no cause and no right of action are not urged in this 
court, and we shall consider them as having been abandoned. 

The primary question in the case may be stated as: Had the policy become 
ene because of nonpayment of premiums, prior to plaintiff’s sustaining of 
us injury? 

It is undisputed that the premium payment by plaintiff of $4.60 on April 

4, 1936, or at the time of the making of his application, was the only premium 
paid in connection with the policy; that the entire sum was received, accepted, 
and retained by defendant company; and that such payment equaled the amount 
oi the regular monthly premium provided for in the policy contract. 
_ The position of defendant is that the policy expired by its own terms and 
limitations on May 1, 1936, because of plaintiff’s failure to pay an additional 
or second premium on or before that date, notwithstanding the fact that the 
contract became effective on April 1, 1936 and a regular monthly premium 
thereunder had been paid to and retained by the defendant. Plaintiff's con- 
tention is that he paid the premium for a full month’s insurance, and that 
he was insured under the policy from its effective date of April 11, 1936, until 
May 11, 1936, and that this period included the date on which the accident 
occurred. ‘ 

[1, 2] Under any theory of the case, it is our opinion that plaintiff is 
entitled to recover disability benefits. If it be considered that the aforequoted 
policy provision relating to the duration period is ambiguous, then the ambiguity 
must be resolved against the insurer and in favor of the insured. Corp’n of 
Roman Catholic Church of Eunice v. Royal Ins. Co., 158 La. 601, 104 So. 383. 
The provision would then be construed as meaning that for the payment of 
the month’s premium plaintiff was entitled to the stipulated indemnity from 
the effective date of the contract until May 1, 1936, and for such additional 
time which, when added to the elapsed period, would constitute a full month. 

[3, 4] On the other hand, if the provision. in question is not deemed 
ambiguous, and the contract is construed as providing for a termination of the 
protection on May 1, 1936, unless another full monthly premium was paid on 
or prior to that date, then it must be held that the defendant waived the 
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privilege of so terminating it by accepting the sum of $4.60 as the first 
premium, and is estopped to deny that the policy was in force and effect on 
the occurrence of the accident. Because of plaintiff's paying the regular 
monthly premium when his application was submitted, we must assume that 
he intended to purchase insurance protection for a full month. The protection 
began on April 11, 1936, the date of the policy, and in consideration of the 
issuance of the policy defendant received, accepted, and retained that full 
monthly premium. If the insurer intended to provide plaintiff with insurance 
for a period of less than a month, or from April 11 to May 1, it should have 
accepted only the portion of the premium necessary to purchase. protection 
for that period of time and refunded the balance. There was no such refund 
made. Defendant sold and received payment for and plaintiff purchased a 
month’s insurance, and the insurer must abide by this business transaction. 

[5, 6] In his brief, counsel for defendant states that when the provisions 
of an insurance contract are plain and unambiguous, it is the function and 
duty of the court to enforce the contract as written, and argues that for the 
court to hold the defendant liable in this case the contract must be rewritten 
for the parties. We are cognizant of the general principle of law that a 
contract of insurance, like every other contract, is the law between the parties, 
and every stipulation therein must be construed as written. But that doctrine 
has not been and will not be applied by the courts to contracts where a 
contravention of the principle of public policy is effected. If defendant did 
not insure plaintiff for a full month on his paying a month’s premium, then 
it has wrongfully and illegally converted to its own use the unearned portion 
of the said premium. Suppose, for the sake of argument, that the effective 
date of the policy had been April 29, 1936, and it expired under its own pro- 
visions two days thereafter, or on May 4d, 1936. Could it be correctly held 
that plaintiff, after having paid a month’s premium, was entitled to protection 
for only two days? Good conscience and ordinary justice dictate a negative 
answer to that question. 


No cases analogous to the instant one have been cited by counsel for either 
party litigant and our diligent search of the jurisprudence of this and other 
states has revealed none. Our conclusion that plaintiff is entitled to be com- 
pensated for his disability is predicated on the foregoing reasons which we 
consider sound. 

[7] Since the question here presented appears to be res novo in this state, 
we think that the trial judge properly refused to impose penalties and attorney’s 
fees under Act No. 310 of 1910. ' 


The judgment appealed from is affirmed, with costs. 


NEELY v. PIGFORD. No. 33022. 
Supreme Court of Mississippi, Division B. Feb. 21, 1938. 
178 Southern Reporter 913. 
1. INSURABLE INTEREST. 

An employer has such an insurable interest in his employee’s welfare that 
he may take out insurance to indemnify himself against any loss resulting from 
his liability for injuries to employees. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. EMPLOYMENT. 

The custom of employers to provide medical attention for injured employees 
and to provide burial in case of death, regardless of employers’ liability for 
injury or death, gives employers such an insurable interest in their employees 
that they may take out insurance for injuries to their employees for which 
they are not liable. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

5. INSURABLE INTEREST. 

The question of whether employer who had taken out separate accident 
policies for each of his employees covering accidents for which he was liable, 
and also those for which he was not liable, had an insurable interest, could 
be raised only by insurer, and not by employer in suit for premiums. 

(For other cases, see Insurance, Dec. Dig. §§ 117, 188[1].) 
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Appeal from Circuit Court, Monroe County; Thos. H. Johnson, Judge. 

Suit by F. K. Pigford against F. S. Neely to recover premium payments 
required under accident policies. From an adverse judgment, defendant appeals. 

Affirmed. 

Thos. J. Tubb, of West Point, for appellant. 

Watkins & Eager, of Jackson, and Jesse P. Stennis, of Macon, for appellee. 

GRIFFITH, Justice. 


In view of the verdict upon the issues of fact, we find that the only question 
requiring discussion is whether appellant had such an insurable interest in his 
employees as would make the policies here in issue valid. Appellant employed 
191 workmen, and, instead of the ordinary plan of indemnity insurance against 
liability for injuries to them, appellant took 191 separate accident insurance 
policies, one for each of said employees, the policies being payable to appellant 
and not to the respective employees. Appellant paid, or rather agreed to pay, 
all the premiums. 

Appellant says that these policies secured payments to him whether he 
was lable for the injuries or not; that, although a death or injury occurred 
by accident without any negligence whatever on the part of the employer, 
so that he would not be liable therefor, nevertheless the employer would receive 
the insurance money, and that it would be to the interest of the employer 
that accidents should occur rather than that they should not. Wherefore 
appellant says that he had no insurable interest as to accidents for which he 
was not legally liable and that such policies are void as against public policy; 
and that, being void, the premium for which he is sued by the assignee 
insurance agent is not a valid obligation 

[1] It is conceded that an employer who is liable to an employee, in the 
event of injury to the latter, has such an insurable interest in the welfare of 
the employee as enables the employer to take out insurance to indemnify 
himself from any loss through such liability; and the remaining question 
is, therefore, whether he has any such interest in an ordinary employee as to 
enable him to take out insurance for injuries to such employees for which 
he is not liable. It is further conceded in the argument that the question last 
stated is debatable and that the authorities are divided upon it. 

{2, 3] Under conditions and practices which appertained in former days, 
the question would perhaps have been answered by most of the courts in the 
negative. But in this day and under modern and more enlightened practices, 
employers do not throw injured employees to the dogs when the employer 
has no liability for the injury. Employers do not first stop to inquire whether 
they are legally liable for the injury, but, at their own expense, or largely so, 
they take the injured employee to a hospital, or otherwise furnish all necessary 
and suitable care and attention for such reasonable time as is required, and, 
if death results, a decent burial is provided—all this although the employer is 
not legally liable at all. This is sufficient as a foundation for an insurable 
interest, aside from the consideration, as to which we express no opinion 
whether sufficient or not, that the employer has a substantial interest in 
keeping all his workmen together without the disruption which follows upon 
injuries even to the most humble of them. If a particular insured employer 
does not follow the custom or practice above mentioned, or in a particular case 
neglects or refuses, the insurer can raise for decision the point of want of 
insurable interest, since, according to the authorities, that point is available 
ouly to the insurer, and not to other parties. 1 Couch’s Cyclopedia of Insur- 
ance Law, p. 772, § 295; 32 C.J. p. 1112; Farwell v. Johnson, 121 Misc. 556, 201 
N.Y.S. 327, 330; Keckley v. Coshocton Glass Co., 86 Ohio St. 213, 99 N.E. 299, 
Ann.Cas.1913D, 607; Chicago Title & Trust Co. v. Haxtun, 129 IlLApp. 626; 
Langford v. Freeman, 60 Ind. 46, 

Affirmed. 


a 





WOELFLE v. CONNECTICUT MUT. LIFE INS. CO. OF HARTFORD, 
CONN. No. 24361. 
St. Louis Court of Appeals. Missouri. Feb. 1, 1938. 
Rehearing Denied Feb. 16, 1938. 
112 Southwestern Reporter (2d) 865. 
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1. SERVICE OF PROCESS. 

Where accident policy was issued by Connecticut insurer to insured residing 
in Illinois, and was delivered in Illinois, and insured died in Illinois but beneficiary 
thereafter moved to Missouri, the policy was “outstanding in this state” within 
statute authorizing service of summons in suit on policy upon superintendent of 
insurance department as insurer’s statutory agent. Mo.St.Ann, § 5894, p. 4495. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

2. JURISDICTION. 

The test of beneficiary’s right in suit on insurance policy to have service upon 
superintendent of insurance department as insurer’s statutory agent is whether 
the policy or liability sued on is “outstanding in this state” under statute. Mo.St. 
Ann. § 5894, p. 4495. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

3. OWNERSHIP. . 

Insurance policies “outstanding in this state” within statute authorizing service 
of summons in action thereon upon superintendent of insurance department as 
insurer’s agent include, not only policies written within the state, but policies 
written or liabilities assumed outside of the state, but owned and held by residents 
during the period of agency of the superintendent of insurance department and 
at the time suit is brought. Mo.St.Ann. § 5894, p. 4495. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 
16. ACCIDENT. 
In action for death benefits under accident policy, whether insured’s death 


from rupture of aorta resulted from an accidental fall upon a golf course was for 
jury under evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
17. PROOF OF ACCIDENT. 

In action for death benefits under accident policy, plaintiff’s burden of estab- 
lishing accidental death required substantial evidence only, not exclusion of pos- 
sibility that the injury might have been received in some other manner. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

\ppeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

Action for death benefits under accident policy by Hortense Woelfle against 
the Connecticut Mutual Life Insurance Company of Hartford, Conn. From a 
judgment on a verdict for plaintiff, defendant appeals. 

Reversed and remanded. 


Jones, Hocker, Gladney & Grand and Web A. Welker, all of St. Louis, for 
appellant. 


Leahy, Walther, Hecker & Ely and J. L. London, all of St. Louis, for respond- 
ent. 
BENNICK, Commissioner. 


This is an action by plaintiff, the beneficiary, to recover the accidental death 
benefit of $2,000 alleged to be due under a policy of insurance which was issued 
by defendant, the Connecticut Mutual Life Insurance Company of Hartford, 
Conn., upon the life of her husband, Dr. James E. Woelfle, of Cairo, Ill., who 
died on September 9, 1932. 


Tried to a jury, a verdict was returned in favor of plaintiff, and against 
defendant, for the aggregate amount of $2,253.87, which included the principal 
sum sued for, with interest. Judgment was rendered accordingly; and, following 
an unavailing motion for a new trial, defendant’s appeal to this court has been 
perfected in the usual course. 

By the terms of its policy defendant agreed to pay the accidental death bene- 
fit provided for therein upon the receipt of due proof, among other things, that 
the death of the insured had “resulted, directly and independently of all other 
causes, from bodily injury effected solely through external, violent, and accidental 
means, of which (except in case of drowning or of internal injuries revealed by 
an autopsy) there shall be evidence by a visible contusion or wound on the exterior 
of the body.” 


Issue was of course joined between the parties upon the question of whether 
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the death of the insured had occurred under such circumstances as to have made 
defendant liable for the payment of the accidental death benefit. 


Incidentally, it is of interest to note that the insured, at the time of his death, 
not only had the policy in suit, but also had two policies issued by the London 
Guarantee & Accident Company of London, England, which, as in the case of 
the policy now under consideration, insured against death resulting from bodily 
injuries effected through accidental means, directly and independently of all other 
causes. An action upon those policies was brought by plaintiff in the District 
Court of the United States for the Eastern District of Missouri, resulting in 
the return of a verdict in plaintiff's favor. That case of course involved substan- 
tially the same facts as are present in the case at bar, the chief difference consisting, 
so counsel seem to agree, in the extent to which plaintiff’s medical witnesses were 
cross-examined. Following the verdict in plaintiff's favor, an appeal was taken 
by the insurance company to the Circuit Court of Appeals for the Eighth Circuit, 
where it was held that a case had been made for the jury, though the judgment 
was reversed and the cause remanded on account of what the court conceived to 
have been improper argument on the part of plaintiff’s counsel to the jury. The 
court’s opinion in that case is of obvious interest in the decision of the case at 
bar, and is to be found reported as London Guarantee & Accident Company v. 
Woelfle, 8 Cir., 83 F.2d 325, 332. 

At the outset of this case there is a question presented of whether the court 
below acquired jurisdiction over defendant’s person by virtue of the service of 
summons upon the superintendent of the insurance department as defendant’s stat- 
utory agent. 

The applicable statute is section 5894, R.S.Mo.1929, Mo.St.Ann. § 5894, p. 
4495, which provides, in substance, that any insurance company not incorporated 
by or organized under the laws of this state, desiring to transact any business 
by any agent or agents in this state, shall constitute the superintendent of the 
insurance department its statutory agent upon whom process may be served in all 
proceedings instituted against such company in any court of this state or in any 
court of the United States in this state, and that service of process had upon the 
superintendent of the insurance department shall be valid and binding, and shall 
be deemed personal service upon such company, “so long as it shall have any 
policies or liabilities outstanding in this state.” 

In this case defendant is a Connecticut corporation but licensed to do business 
in this state; and, in compliance with statutory requirements, it has heretofore 
appointed the superintendent of the insurance department its agent for the accep- 
tance of service of process on its behalf. The policy in suit was applied for by 
the insured and was delivered to him in Illinois; he died in Illinois; and _ his 
beneficiary, the plaintiff herein, was a resident of Illinois at the time her cause 
of action on the policy accrued. However, she thereafter removed to and estab- 
lished a residence in St. Louis, Mo., and was a resident of Missouri at the time 
her suit was instituted and service of summons was had upon the superintendent 
of the insurance department. 

Upon this admitted state of facts defendant has consistently taken the position 
that plaintiff was not entitled to the benefit of section 5894, not having heen a 
resident of Missouri either at the time of the issuance of the policy or at the time 
of the death of the insured; and that the circumstance that she had meanwhile 
established a residence in Missouri prior to the institution of her action on the 
policy did not in anywise alter the situation or serve to bring her within the 
statute, whch was of course enacted for the benefit of citizens or residents of 
Missouri, but only (so defendant says) with respect to transactions had or con- 
tracts made by citizens or residents of Missouri with a foreign insurance com- 
pany, regardless of whether such transactions were had or such contracts were 
made within or without the state. 

Following the sheriff’s return of service, defendant moved to quash the same, 
and, when its motion to quash was overruled, it joined a plea to the jurisdiction 
with its answer to the merits. Thereafter, on plaintiff's motion, the plea to the 
jurisdiction was stricken from the answer, and the action of the court in that 
regard is made the first point for our consideration on this appeal. 

[1-3] We think that the ruling of the court was undoubtedly correct. The 
test of the plaintiff’s right in any case to have service upon the superintendent otf 
the insurance department is whether the policy or liability sued on is “outstanding 
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in this state.” State ex rel. v. Landwehr, 318 Mo. 181, 191, 300 S.W. 294, 298; 
State ex rel. v. Mueller, 230 Mo.App. 962, 969, 90 S.W.2d 171, 174. But to be 
“outstanding in this state” for the purpose of service of summons in an action 
brought upon it, a policy need not have been written in Missouri, nor is it in all 
events, essential that the plaintiff should have been a resident of Missouri at the 
time of the death of the insured. Policies or liabilities “outstanding in this state” 
within the meaning of the statute necessarily include, not only policies written 
in Missouri, but also polcies written or liabilities assumed outside of this state, 
but which are owned and held by residents of this state during the period of the 
agency of the superintendent of the insurance department and at the time suit 
is brought thereon. In this instance, as we have already pointed out, plaintiff 
was a resident of Missouri at the time her action was instituted, and the super- 
intendent of the insurance department was the statutory agent of defendant at 
the time service of process was had upon him. The service was therefore valid 
and binding, and the very facts upon which defendant based its plea to the juris- 
diction served of themselves to show the want of any proper basis for such 
contention. 

Not only does this conclusion conform to that which was reached by the 
Circuit Court of Appeals in London Guarantee & Accident Company v. Woelfle, 
supra, but as a matter of fact we are advised by counsel that, when the lower 
court overruled defendant’s motion to quash the sheriff’s return, defendant applied 
to the Supreme Court for, but was refused, a writ of prohibition designed to 
prohibit the lower court from undertaking to assume jurisdiction over defendant’s 
person by virtue of such service of process. We rule, therefore, that no error 
was committed in the court’s denial of defendant’s plea to the jurisdiction. 

This brings us then to a consideration of those facts in the case which have 
to do with the question of whether there was substantial evidence to show that the 
death of the insured had resulted, directly and independently of all other causes, 
from bodily injury effected solely through external, violent, and accidental means 
within the purview of the policy, which means, translated into the terms of plain- 
tiff’s actual contention, from a ruptured aorta suffered by the insured as the result 
of his having accidentally fallen to the ground while engaged in a game of golf 
upon the course of the Egyptian Golf Club located near Cairo, II 

The insured was a physician and surgeon, and had been engaged in the 
practice of his profession in Cairo for approximately 25 years at the time of his 
death on September 9, 1932. He was then just short of 61 years of age; weighed 
from 185 to 190 pounds; was athletically inclined; and had a happy, jovial disposi- 
tion. His complexion was ruddy, his step quick and elastic, and, according to 
plaintiff's evidence, he had always enjoyed good health; had never been wont to 
complain of feeling badly; and had never been confined to his home with illness 
of any consequence. 

On September 5, 1932, which was Labor Day, the insured and one Block went 
out early in the afternoon for a twosome of golf on the grounds of the Egyptian 
Golf Club, which was located 11 miles out from Cairo. Though this was only 
a nine-hole course, it was evidently not without its difficulties, being described by 
the witnesses as quite hilly, with the last three holes laid out upon the most 
irregular part of the course. 

_So far as the evidence discloses, the game had progressed without misadventure 
until on the approach to the seventh hole, when both Block and the insured lost 
their balls in the grass along the fairway. The balls had seemingly fallen from 
150 to 200 feet apart, and, while Block and his caddy went to one side of the 
fairway to look for Block’s ball, the insured and his caddy went to the other 
side of the fairway to search for the insured’s ball. 

It is at this point in the chain of events that some uncertainty arises as to 
precisely what occurred. After the insured’s death, when plaintiff came to make 
claim for the accidental death benefit provided in the policies, Block gave her a 
sworn statement that, while playing golf with the insured, he “saw him fall while in 


the act of looking for his golf ball, on number seven fairway.” Later he gave a 
similar statement to plaintiff and her counsel in which he stated that “when we 
were on No. 7 fairway I saw Doctor Woelfle picking himself from the ground 
after a fall. * * * When I saw him getting up from the ground he was on his side. 
* * * T knew he had fallen but I did not consider it serious.” Subsequently Block 
repudiated both of such statements in so far as they purported to show that he 
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had actually seen the insured fall, though he admitted that he did at least see 
the insured straighten himself up as though he were getting up from the ground. 

Block’s excuse for having made the statements regarding the fall was that he 
had been requested by plaintiff to aid her in collecting her insurance, and that, even 
though he himself had not actually seen the insured fall, yet as'an old friend of 
the family he had been willing to give the statements to that effect upon plain- 
tiff’s representation and assurance to him that her husband, during his last illness, 
had confided to her that he had fallen on the golf course. 


The insured’s caddy would appear to have seen nothing of the occurrence 
itself, and the only light he was able to throw upon the case was that, whereas 
he had noticed that the insured’s knickers were clean when he left the clubhouse, 
he had observed on the seventh fairway that the right leg had mud on it from 
the knee to the hip. Indeed, when the insured’s effects were later removed from 
his locker, it was found that the knickers were soiled just as the caddy had 
observed them to be on the last day that the insured had worn them, 

It is quite evident that the insured himself had no apprehensions at the time 
about any serious consequences resulting from his fall, since he appears to have 
said nothing to Block about the matter and to have made no complaint of any 
sort. To the contrary, he played out the last three holes of the course, though in 
doing so Block observed that his score for those holes was higher than usual, 
and then, at the completion of the game, he and Block went back to the clubhouse 
and had their showers and dressed, after which the insured drove his car for the 
distance of 11 miles back to Cairo. 

The fact is, however, that the strain must even then have been beginning to 
tell on the insured, since upon his arrival at his home about 4 o’clock he lay down 
for a while on the davenette, a thing which it was most unusual for him to do. 
In recounting the incident plaintiff testified that when she came downstairs and 
found him lying on the davenette she observed that his face was pale and drawn. 

About 5 o’clock the insured left home with plaintiff and certain other members 
of the family to drive to Carbondale, a distance of 58 miles, to visit a married 
daughter who lived in that city. It was noticeable to the other members of the 
party that he moved slowly and carefully in getting into the car, and sat slumped 
over in the front seat alongside his son-in-law, who was doing the driving. His 
face was pale, and, contrary to his usual custom, he had nothing to say to his little 
grandson on the trip. 

Arriving at his daughter’s home in Carbondale, he walked slowly up the steps 
and into the house, but, instead of following his usual habit of picking up his 
grandchildren and permitting them to throw their arms around his neck, he refused 
to allow them to touch his neck at all. After dinner he remarked that he was not 
feeling well, and as a consequence lay down until 9 o’clock, when he and plaintiff 
started back alone to Cairo. On the return trip the insured did the driving, though 
there were times, according to plaintiff’s observation of his conduct, when he would 
slump over the wheel and swerve off of the pavement before he would be able to 
straighten up and regain control of the car. ; 

During the night, as well as on the following morning, the insured complained 
plaintiff of a severe pain in his neck. He nevertheless went to his office as usual on 
Tuesday, but was unable to wait on his patients. When he returned home in the 
afternoon he again lay down on the davenette, but left word with plaintiff to call 
him shortly before 6 o’clock so that he might attend a meeting of the Rotary Club 
which was to be held that evening. It seems that he had been absent from a number 
of the meetings, and was fearful that under the rules of the club he would be 
suspended from membership if he did not attend the meeting which was scheduled 
for that night. al 

Leaving the Rotary Club meeting at an early hour, he stopped by his dentist's 
office on his way home for the purpose of having X-ray pictures taken of his teeth 
in the hope of determining whether the pictures might reveal a cause for the pain 
he was experiencing in his neck and shoulder. This fact would seem to indicate 
that he still had no suspicion of any condition in and around his heart to which his 
discomfort was to be attributed. 

During the night he aroused plaintiff; complained to her that his pain was so 
severe that he could not endure it; and had her get his hypodermic needle out of his 
bag so that he might give himself an injection of morphine. During Wednesday 
he remained in bed, taking capsules of his own preparation for the relief of his pain. 
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On Thursday morning plaintiff called in Dr. J. J. Rendleman, who made an 
examination of the insured, diagnosed his trouble as influenza, and prescribed fon 
him accordingly. It was thought by both Dr. Rendleman and the insured that some 
slight improvement was to be noticed after a period of hours, but all to no avail, 
and on Friday evening the insured took a sudden turn for the worse and died from 
what Dr. Rendleman assumed at the time to have been angina pectoris which had 
developed as an added and unforeseen complication. 

Some months later, after a controversy had developed between plaintiff and the 
insurance companies relative to the question of whether she was entitled to payment 
of the accidental death benefit, the body of the insured was exhumed and an 
autopsy performed in the presence of a number of pathologists and other medical 
experts representing the several parties concerned. The result of the autopsy was 
to show that death had resulted, not from angina pectoris as Dr. Rendleman had 
supposed, but from a rupture of the aorta at a point about an inch or an inch and 
a half above the valves at the juncture of the aorta with the heart. 

The aorta, of course, is the large artery of the body, about one and a half 
inches in diameter, through which the blood is carried away from the heart to be 
ultimately distributed to the various parts of the body. It is composed of three 
layers, an inner coat called the intima, a middle coat called the media, and an outer 
coat called the adventitia. The intima is thinner than tissue paper, and has a 
smooth, slick surface so designed by nature as to afford a minimum of resistance 
to the flow of blood through the vessel. The media, which is about one-eighth 
of an inch in thickness, is made up of muscle tissue and elastic fibers of a character 
to give strength to the artery. It is in reality the important coat so far as the pur- 
pose and function of the artery is concerned. The adventitia is composed of 
loosely arranged muscular tissue so designed as to serve as a support for the 
minor blood vessels and nerves which supply the other coats, and especially the 
middle coat, with energy. 

The autopsy revealed that a primary or initial tear about a half inch in length 
had occured across the inner lining, and possibly through a portion of the middle 
lining, of the aorta, not extending as a tear through the entire wall of the vessel, 
but evidenced on the outside by only a pinpoint opening through which the blood had 
slowly escaped into the pericardial sac which enclosed the heart. 

Plaintiff put on a number of eminent pathologists and medical experts, who 
testified, in substance, that their several examinations of specimens of the insured’s 
aorta had revealed that it had been free from disease, or at least so at the site of 
the tear; that there had been no evidence of a weakening or aneurysm of the arte- 
rial wall; that the initial rupture, which had necessarily been due to a sudden stress 
or rise of pressure from within the organ undoubtedly superinduced by some such 
thing as a fall, or fright, or excitement, had been only partial; that it is scientifically 
possible for one to live for days, or even weeks, with only a partial rupture of the 
aorta; and that in their opinions the fall which the other evidence showed that the 
insured had sustained on the golf course on Monday, September 5, 1932, might 
have produced the condition which was found by the autopsy and which had resulted 
in the death of the insured 4 days after his fall, on September 9, 1932. Indeed, 
their opinions were uniformly to the effect that, inasmuch as all question of a dis- 
eased condition of the aorta was to be eliminated by what the autopsy had disclosed, 
there was nothing left but trauma which could have served to have brought about 
the rupture which the autopsy had revealed. 

While plaintiff’s witnesses admitted that they had found but little, if any, evi- 
dence of healing around the region of the tear, and this regardless of the fact that- 
the insured had lived for 4 days after the occurrence of the trauma, the absence of 
repair was explained by the fact that the aorta, being a pulsating organ, in the very 
nature of things cannot be brought to that state of rest and inactivity which is a 
requisite for quick and perfect healing. 

Defendant, for its part, put on pathologists and other medical experts of equal 
eminence with those employed by plaintiff, who testified, in substance, that a normal 
aorta cannot be ruptured by mere internal pressure; that their examinations of the 
specimens which had been taken of the insured’s aorta had shown definite signs and 
evidences of degeneration and disease at or near the point of the rupture; and 
that in their opinions the complete rupture had undoubtedly taken place at one time, 
with the death of the insured occurring simultaneously with the rupture. 

With the facts of the case in mind, we turn now to the remaining assignments 
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of error, which have to do with the admission of certain evidence on the part of 
plaintiff and the refusal of instructions, peremptory and otherwise, which were 
requested by defendant. , 

The first of such points brings into question the propriety of the court’s action 
in having permitted plaintiff, over the objection and exception of defendant, to 
impeach her own witness Block, in the first instance by the introduction in evidence 
of his prior inconsistent written statements, and again by the testimony of plaintiff 
herself to the effect that Block had made prior inconsistent oral statements to her. 

It will be recalled that Block had been the insured’s companion on the golf 
course at the time it is claimed that the latter’s accidental injury was received, and 
that, in order to assist plaintiff in collecting the accidental death benefits provided 
by the several policies of insurance which had been carried by the insured, he had 
given her or her attorney some three different statements in writing, purporting to 
show with more or less certainty that he had seen the insured fall on the seventh 
fairway. However, when his testimony was taken, he repudiated the statement that 
he had actually seen the insured fall, either because such statement had not been the 
truth, which was his own excuse for such change in his recital of the facts, or else, 
as plaintiff claims, because of influence that defendant’s local agent, one Kleb, had 
meanwhile brought to bear upon him. 

The point in controversy arose in somewhat of an unusual fashion. Block did 
not testify in person at the trial of the case, but instead his deposition was read in 
evidence on the part of plaintiff, and it was at appropriate intervals in the reading of 
the deposition that plaintiff’s counsel formally introduced the written statements 
regarding which Block had been cross-examined at length at the taking of his 
deposition. Of course, so far as concerned plaintiff's own impeaching testimony of 
which defendant is likewise complaining, that came in the course of her own exam- 
ination in chief when she was called to the stand after the reading of the deposition 
had been concluded. 

It appears, incidentally, that the deposition had been taken in Cario, Ill., where 
Block resided, more than 3 years before its use in the trial of the case in the local 
circuit court. At the outset of his deposition Block had testified that he and the 
insured had played golf together on the day in question, and then, when asked what 
had happened while they were playing the nine holes, had answered that “there was 
nothing unusual that I know, except where we lost our ball.” Upon the pretext of 
refreshing his recollection plaintiff's counsel then asked him pointedly whether he 
had seen the insured fall, to which his answer was that he had not, but that he had 
merely seen him straightening himself up “as though he was getting up from the 
ground.” Following his denial that he had actually seen the insured fall, plaintiff's 
counsel at once confronted him with his prior inconsistent written statements, and 
the remainder of his examination was in large part taken up with counsel’s inquiry 
and the witness’ explanation as to why he was then repudiating his original version 
of the facts. 

[4] In approaching the question of whether the court erred in permitting plain- 
tiff, at the trial of the case, to impeach Block’s testimony by proof of his prior con- 
tradictory statements, one thing at least is true, and that is that when plaintiff set 
out to read Block’s deposition in evidence, she thereby made him her witness so 
as to place her in the position of vouching for his credibility. It is to be borne in 
mind that this is in no sense a case where plaintiff was obliged by law to call Block 
as the only possible witness by whom to prove some formal matter, but that instead 
she voluntarily elected to make use of his testimony which she knew was specifically 

- directed to the material issue in the case of whether an accidental injury had been 
sustained. State v. Hulbert, 299 Mo. 572, 253, S.W. 764. 

[5] Now the rule is—and we do not understand that counsel are in any disagree- 
ment about it—that a party calling a witness will not be allowed to discredit or 
impeach him by showing that he has theretofore made other statements contradictory 
of his testimony on the stand, unless it is first made to appear that either the witness 
himself, or else the adverse party, has by some statement or artifice misled or 
entrapped the party into calling the witness, so that the adverse party has thereby 
gained an advantage in the case which he would not have enjoyed if he himself 
had called the witness. Clancy v. St. Louis Transit Co., 192 Mo. 615, 646, 91 S.W. 
509: Beier v. St. Louis Transit Co., 197 Mo. 215, 94 S/W. 876; State v. Bowen, 263 
Mo. 279, 172 S.W. 367; State v. Burks, 132 Mo. 363, 34 S.W. 48; 70 C.J. 793, 1023. 


[6] In other words, to warrant the impeachment of one’s own witness, there 
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must always exist the element of actual, and not mere feigned, surprise at the tes- 
timony which the witness gives, and even then only in the event that the testimony 
is of such an affirmative character as to be favorable to the adverse party, and 
therefore prejudicial to the party who has been misled or entrapped into calling the 
witness. State v. Drummins, 274 Mo. 632, 204 S.W. 271; State v. Bowen, supra; 
State v. Gregory, 339 Mo. 133, 96 S.W.2d 47; 70 C.J. 1034. 

In this instance the question of plaintiff’s surprise is necessarily to be considered 
with respect to two very different situations with which she was confronted, the 
first, her surprise, if any, when Block, at the time his deposition was being taken, 
refused to testify that he had actually seen the insured fall as he had recited in 
his previous extrajudicial statements regarding the incident, and the second, her 
surprise, if any, when her counsel set out to read the deposition in evidence. 

The truth is that, if we accord full significance to all the circumstances in the 
case as related by plaintiff and to which she attributes Block’s hostility, it is 
extremely doubtful if she was actually surprised at his testimony even at the time 
his deposition was taken. It is of interest that the Circuit Court of Appeals like- 
wise saw fit to point out in London Guarantee & Accident Company v. Woelfle, 
supra, that “it may well be doubted whether the plaintiff could properly claim that she 
was actually surprised by Block’s testimony.” Indeed, there is ample basis for the 
suspicion that the reason she took Block’s deposition when defendant did not do so 
was for the purpose of making his inconsistency a matter of record, so that by 
discrediting his testimony, if she should ultimately be permitted to do so, there 
right be a situation created whereby the jury, being thus apprised of his repudia- 
tion of his previous statements, would be prompted to believe his original version 
of the facts. 

[7] But assuming for the sake of argument that in reliance on Block’s orig- 
inal statements plaintiff was misled into taking his deposition and was actually sur- 
prised at his testimony that he had not seen the insured fall, and taking no account 
of the fact that his testimony that he had not seen the insured fall could hardly be 
regarded as having amounted to affirmative testimony that the insured, as a fact, 
had sustained no fall, we are still of the opinion that Block’s impeachment at the 
trial of the case was not in order. This for the simple reason that, no, matter 
how greatly surprised plaintiff may have been when Block’s deposition was taken, 
there could naturally have been no element of surprise or imposition to be considered 
when 3 years later her counsel undertook to read the deposition in evidence at the 
trial of the case in the local circuit court. No one knew better than plaintiff and 
her counsel what the deposition contained; she was under no obligation whatever 
to use it as evidence; and the result is that, when she elected to read it, knowing 
what it contained, she must be held to have done so cum onere, by which we mean 
that, while she was in no sense to be precluded from proving the fact of a fall by 
any other witness or circumstance available to her, she was not entitled to impeach 
Block’s testimony in his deposition, either by the introduction of his prior contra- 
dictory written statements or by her own impeaching testimony on the stand. Dunn 
y. Dunnaker, 87 Mo. 597, 601: In re Largue’s Estate, 198 Mo.App. 261, 273, 200 
S.W. 83. 

We gather from plaintiff's brief that she recognizes all too well the force of 
this conclusion, but seeks to avoid it in this case by the insistence that, inasmuch 
as she could not compel Block’s personal attendance at the trial for the reason that 
he resided outside the state, then of necessity the taking of his deposition was the 
equivalent of the hearing of his testimony at the trial. In other words, her theory 
is that, if the element of surprise is actually and legitimately present at the taking of 
the deposition of a nonresident witness whose attendance at court cannot be com 
pelled as in the case of a witness who resides within the jurisdiction of the court, 
then the question of surprise must necessarily arise and be determined as of the 
time of the taking of the deposition of the witness, which means, of course, that in 
her view of such a situation the taking of the deposition is to be regarded as part 
and parcel of the actual trial of the case itself. 

We think that this contention on the part of plaintiff is clearly untenable. 

[8-10] The taking of a deposition is never part of the trial of the cause in 
which it is taken, but is only a preparatory step designed to obtain or preserve evi- 
dence which may subsequently be used at the trial if a situation arises where such 
evidence is admissible and either party elects to make use of it. As is pointed ov’ 
in Dunn v. Dunnaker, supra, the fact that a deposition has been taken and is 
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file in the cause creates no obligation on the part of the one who has taken it to use 
it as evidence, and indeed the very statute, section 1753, R.S.Mo.1929, Mo.St.Ann, 
§ 1753, p. 4023, which confers the right to take depositions in a pending cause 
whether the witnesses reside within or without the state, likewise provides that 
such depositions, when taken, are only to be used “conditionally,” which means 
that their competency is to be determined as of the time when use is sought to be 
made of them. State ex rel. v. Killoren, Mo.App., 229 S.W. 1097; State ex rel. vy, 
Burney, 193 Mo.App. 326, 334, 186 S.W. 23. 

So far as the point now before us is concerned, plaintiff was not obliged to 
read Block’s deposition in evidence, but, when she did read it, it stood for and took 
the place of Block himself, and the questions of its competency and of plaintiff's 
right to impeach the witness were therefore to be determined as of the time when the 
deposition was offered in evidence. Messimer vy. McCray, 113 Mo. 382, 390, 21 
S.W. 17. For example, had Block himself taken the stand and testified as he did in 
his deposition, and had plaintiff known when she put him on the stand what she 
unquestionably knew when she set out to read his deposition, she could obviously 
not have claimed surprise at the very testimony which under such circumstances 
she would have known that Block would give. Baker v. Metropolitan Street Ry. 
Co., 181 Mo.App. 392, 168 S.W. 842. 

We repeat, therefore, that while plaintiff had the right to take Block’s deposition 
upon her compliance with statutory requirements in the case of a witness residing 
without the state, the taking of the deposition was in no sense a part of the trial 
of the cause in which it was taken; her subsequent right to use the deposition in 
evidence was only conditional; and, inasmuch as she was not surprised at what it 
contained, she was not entitled to impeach the witness by any proof of his prior con- 
tradictory statements. 

The only other aspect from which the question is to be considered is whether 
plaintiff had the right to do what we have no doubt she actually did, that is, take 
Block’s deposition so as to have him identify and admit that he had given the prior 
contradictory statements, and thereby lay a foundation for the subsequent introduc- 
tion of those statements in evidence as constituting affirmative, substantive proof 
of all the facts therein contained. 

[11] While there is some authority to be found in support of this contention— 
at least where the witness is actually present before the jury so that they may 
gather the truth from his whole conduct and bearing, even though with respect to 
contradictory statements he may have made at other times—the decided weight of 
authority, with which our own controlling decisions are in accord, is to the effect 
that, even where it becomes proper to impeach a witness by proof of his prior 
contradictory extrajudicial statements, such statements are admissible only for the 
purpose of his impeachment, and are not to be taken as substantive and affirmative 
proof of the facts stated therein. State v. Bowen, supra; State v. Burks, supra: 
Fesler v. Hunter, Mo.App., 35 S.W.2d 641; Steckel v. Swift & Co., Mo.App., 56 
S.W.2d 806, 808; 70 C.J. 1042, 1153. 

[12] The reason which is given for thus limiting the purpose for which prior 
extrajudicial statements may be employed is that, if they were to be taken as proot 
of the facts stated therein, the testimony would be hearsay. Pulitzer v. Chapman, 
337 Mo. 298, 85 S.W.2d 400. Of course, the ordinary form of hearsav is that which 
depends for its probative force upon the competency and credibility of some person 
other than the witness by whom it is sought to produce it, but it is hearsay 
nevertheless when advantage is sought to be taken of the witness’ own prior 
extrajudicial statements inconsistent with his testimony on the stand, since in either 
event the statements, even though admittedly given, were not given under oath and 
subject to the test of cross-examination. 22 C.J. 206. So it is that evidence of 
prior extrajudicial statements of the witness contradictory of his testimony on the 
stand are admissible only for the purpose of his impeachment, their character as 
hearsay precluding them from having probative value as independent evidence in 
the case. 70 C.J. 1062. 

[13] In Pulitzer v. Chapman, supra, our Supreme Court did lay down the rule 
that, so far as concerns the impeachment of a witness by his deposition in the 
cause, not only may he be impeached by contradictory statements which appear 
therein, but his contradictory statements may also be accepted as substantive proof 
of the facts stated so far as they are competent and have probative value. This for 
the reason that testimony in a deposition is given both under oath and subject to 
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the right of cross-cxamination, and is therefore not to be characterized as hearsay. 
However, it is to be noted that the court in its opinion specifically refused to hold 
that probative value should likewise be accorded to prior extrajudicial statements, 
and we are therefore left to follow the usual rule in such respects, which is that 
such statements are admissible only for the purpose of impeachment, assuming, 
of course, that the case is one where the impeachment of the witness is in order, a 
situation which we have shown did not exist in the instance under consideration. 

14] Plaintiff speaks of defendant’s duty to have sought an instruction limit- 
ing the purpose for which the statements in question were to be considered. As to 
this proposition, it is enough merely to say that under the facts of this case the 
statements were not admissible for any purpose, and consequently there was nothing 
to limit by way of an instruction. 

[15] We appreciate the fact that in London Guarantee & Accident Company v. 
Woelfle, supra, the Circuit Court of Appeals, in passing upon the same question, 
found that no error had been committed. It is to be observed, however, that in 
that case the matter was approached from the standpoint of plaintiff’s right to 
have cross-examined Block upon the appearance of his hostility. The cross-exam- 
ination of one’s own witness for the purpose of refreshing his recollection, or even 
for the purpose of laying a foundation for a proper claim of surprise, is quite a 
different matter than the introduction of his prior contradictory extrajudicial 
statements in evidence. The one is proper within reasonable limits and subject to 
the sound discretion of the trial court (State v. Patton, 255 Mo. 245, 164 S.W. 
223; State v. Gregory, supra; 70 C.J. 801, 1025), but the other is permitted only 
when those circumstances of surprise, entrapment, and prejudice exist which 
serve to take the case from within the application of the general rule which pro- 
hibits the impeachment of one’s own witness. 

So it follows that, for the error in having permitted plaintiff to impeach her 
witness Block by proof of his prior contradictory extrajudicial statements both 
written and oral, the judgment rendered cannot stand, and the only question left to 
be considered is that of whether there is a case to be made for the jury upon the 
issue of whether the death of the insured resulted, directly and independently of 
all other causes, from bodily injury effected solely through external, violent, and 
accidental means. 

[16] Disregarding Block’s original statement that he had actually seen the 
insured fall, we are nevertheless of the opinion that his admission that he at least 
saw him straighten himself up “as though he was getting up from the ground,” 
coupled with the caddy’s testimony regarding his observance of mud on the insured’s 
knicker’s on the seventh fairway, affords a substantial basis from which the fact 
of a fall at that point may be legitimately inferred. Concededly the evidence did 
not show the fact of a fall, with the certainty that might be wished, but it was as 
strong and compelling as the circumstances of the particular case permit, and was 
perhaps no less definite than is to be found in many cases where recovery must 
depend on circumstantial evidence. 

Nor was plaintiff's medical evidence unreasonable or unbelievable as 
defendant would have us hold, but instead its effect was to disclose the scientific 
possibility of what the actual facts and circumstances of the case tend other- 
wise to establish. Bearing in mind that the autopsy had revealed but a minute 
opening through the outer wall of the aorta through which the blood in the 
very nature of things could have seeped but slowly, and having due regard 
for the fact that the insured, a man in previous good health, had first begun 
to be affected shortly after his fall and had then become steadily and 
progressively worse until his death occurred on the following Friday, it is no 
- wonder that the jury chose to accept plaintiff's version of the cause of 

is death. 

But defendant insists that a verdict in plaintiff’s favor could rest only on 
surmise, speculation, and conjecture in view of the admissions of plaintiff’s 
own medical witnesses on cross-examination that numerous occurrences other 
than a fall, such, for instance, as the swinging of a golf club, could no less 
have sufficed to produce the ruptured aorta, if of a character to have brought 
any sudden strain or stress upon it, than might the fall which it is claimed that 
the insured received. 

_ [17] Now plaintiff's burden, so far as this feature of the case is concerned 
is only that of establishing by substantial evidence that the rupture of the 
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insured’s aorta resulted from an accidental fall upon the golf course. She is not 
required, as a part of her burden, to go so far as to exclude the possibility that 
the injury might conceivably have been received in some manner other than 
that alleged (Cech v. Mallinckrodt Chemical Co., 323 Mo. 601, 616, 20 S.W.2d 
509, 515: State ex rel. v. Haid, 325 Mo. 107, 119, 28 S.W.2d 97, 102); and, if it be 
once assumed that there is substantial evidence to be had from which it may be 
legitimately inferred that the insured’s injury did result from an accidental fall 
on the golf course, then she is not to be denied the right to have her case submitted 
to the jury unless her own evidence discloses the actual happening of some other 
occurrence which might as well have caused the injury, in which event a verdict 
of the jury in her favor would indeed be left to rest upon mere speculation and 
conjecture. 

The fact is, however, that, regardless of defendant’s insistence in the matter, 
there was no evidence to show any other actual occurrence to which the rupture 
of the insured’s aorta might be attributed. Conceding that the swinging of a 
golf club, or any one of numerous other things, if of a character to have produced 
an unusual force or pressure within the aortic wall, might indeed have brought 
about the injury, there is this ultimate situation always to be borne in mind, that, 
whereas there was substantial evidence adduced that the insured did fall upon the 
golf course and that from that very moment on his actions and conduct began 
to give evidence, growing steadily and progressively more pronounced, that all 
was not well with him, there was not one word of evidence of any other unusual 
or violent occurrence on that occasion, nor was there the least indication of any 
injury to the insured until immediately after the fall had been sustained. To 
the contrary, just as Block himself testified when he was interrogated by plaintiff's 
counsel with respect to what had happened during the afternoon: “There was 
nothing unusual that I know, except where we lost our ball.” 

So we conclude, despite defendant’s earnest insistence to the contrary, that the 
case is one for the jury to determine upon the evidence and the legitimate infer- 
ences to be drawn therefrom. 

Other matters assigned as error and not referred to herein may not appear 
upon a retrial of the case. 

It follows that for the error noted the judgment rendered by the circuit court 
should be reversed and the cause remanded, and the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 


The judgment of the circuit court is, accordingly, reversed and the cause 
remanded. 


Hostetter, P. J., and Becker and McCullen, JJ., concur. 


DOUGLASS v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 4282. 
Supreme Court of New Mexico. Dec. 11, 1937. 
Rehearing Denied Feb. 28, 1938. 
76 Pacific Reporter (2d) 453. 
5. NOTICE. ; , ; ar 

Where applicant for accident policy was advised by application as well as 
by soliciting agent that application was not a contract of insurance and that policy 
would be issued by insurer’s general office, applicant thereby had notice that agent 
could not himself bind insurer to contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

6. AGENCY. wee ; 

The appointment of agent to solicit insurance clothes him with very consid- 
erable authority, unless authority implied by appointment is limited and such limita- 
tion called to attention of one dealing with him. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

7. APPLICATION. ; 

Where application for accident policy and premium were received by insurer’s 
general agent, insurer knew or was charged with knowledge that applicant had 
applied for insurance to take effect in manner described in application. 

(For other cases, see Insurance, Dec. Dig, § 95.) 

8. ACCEPTANCE. 


Where insurer received premium with application for an accident policy which 
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would take effect when application and premium were received, insurer was not 
authorized to retain premium if application was not accepted. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

9, ISSUANCE OF POLICY. 

Unless prohibited by statute, an insurer may agree that insurance applied for 
will be in force immediately and prior to issvance of policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

11. REJECTION. 

Where insurer, after receiving first premium with application for an accident 
policy which would take effect when application and premium were received, sent 
premium receipt to soliciting agent and retained premium for several weeks after 
applicant’s death without giving notice of rejection of application, although no 
written policy was ever issued, application was thereby approved and insurance was 
in force at time of applicant’s death about three days after insurer’s receipt of 
application. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

12. VARIATION. 

The object of statute prohibiting insurance companies from making any varia- 
tions from published rates in favor of any insured in amount of premium charged 
is to protect the insured and not the insurer (Comp.St.1929, § 71-148). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

14. ORAL CONTRACT. 


The statute stating that no insurance company should issue any insurance 
contract unless contract was written, if it contemplated issuance only of written 
contracts of insurance under penalty of having license suspended, did not in itself 
imply that insurer would be released from liability on contracts made in its viola- 
tion (Comp.St.1929, § 71-168). 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

15. ISSUANCE. 


Ordinarily, the “issue of an insurance contract” means its preparation, execu- 
tion, and delivery as a binding obligation. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

16. COMMISSIONS. 

One of objects of insurance statute is to prevent splitting of commissions with 
insured, or some one else who may assist agent, but it was not intended that insur- 
ance contract made in its violation should be invalid (Comp.St.1929, § 71-150). 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

17. RATE SCHEDULE. 

The statutes prohibiting issuance of insurance poficies until schedule of rates 
and forms have been filed with Superintendent of Insurance, prohibiting variations 
from published rates, and requiring written policies, do not invalidate oral insurance 
contracts (Comp.St.1929, §§ 71-148, 71-162, 71-165, 71-168). 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

18. COUNTERSIGNATURE. 

A provision of accident policy applied for that it should not be binding until 
countersigned applied only to a written policy, and not to oral insurance contract 
formed by insurer’s acceptance of application without issuance of written policy. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

19. APPROVAL. 

Where oral accident insurance contract involving $2,500 was formed by insurer’s 
approval of application, it would be inferred from premium in amount of $6.50 
that oral contract extended for more than two or three days intervening hetween 
signing of application and applicant’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


20. ACCEPTANCE. . ; 3 : 
Where application for a designated accident policy was accepted by insurer 
by its retention of premium and failure to give notice that application was rejected, 
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an insurance contract conforming to such form of policy was in force, although 
written policy was not delivered. 


(For other cases, see Insurance, Dec. Dig, § 131[1].) 


Bickley, J., dissenting. 

Appeal from District Court, Union County; Taylor, Judge. 

Action by Myrtle Douglass _— the Mutual Benefit Health & Accident 
Association. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Crampton & Robertson, of Raton, for appellant. 

F. S. Merriau, of Raton, for appellee. 


GREAT NORTHERN LIFE INS. CO. v. TULSA COTTON OIL CO. No. 27563. 
Supreme Court of Oklahoma. Feb. 21, 1938. 


76 Pacific Reporter (2d) 913. 
DISMEMBERMENT. 


An injury resulting in complete physical loss of use of hand did not come 
within terms of accident policy providing specific indemnity for loss of hand, and 
defining loss as “dismemberment between wrist and elbow joint,” since complete 
severance was required. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

Where an insurance policy provides specific indemnity for the loss of a hand, 
and defines such loss as “dismemberment between the wrist and elbow joints,” 
there must be a complete severance of the hand, as indicated by the term, in order 
to bring the injury within the protection of such provision. Such term cannot he 
construed to mean the loss of the use of the hand where the injury does not result 
in the complete physical loss of the member. 

Appeal from District Court, Muskogee County; Enloe V. Vernor, Judge. 

Action by the Tulsa Cotton Oil Company against the Great Northern Life 
Insurance Company to recover money allegedly due plaintiff as beneficiary of an 
accident insurance policy covering an employee. From a judgment in favor of the 
plaintiff, the defendant appeals. 

Judgment reversed. 

Monnet & Savage, of Tulsa, for plaintiff in error. 

C. A. Ambrister, of Muskogee, for defendant in error. 

Corn, Justice. 

This action was commenced in the district court of Muskogee county by Tulsa 
Cotton Oil Company against Great Northern Life Insurance Company to recover 
judgment for certain sums of money alleged to be due it as beneficiary of an 
accident insurance policy covering one Irvin Schulte. A jury was waived and the 
cause tried to the court, and judgment was rendered for the plaintiff in the sum of 
$2,000, from which judgment the defendant appealed. The parties are referred 
to herein in the order of their appearance in the trial court. 

It is alleged in the plaintiff’s petition that on August 27, 1934, the defendant, 
in consideration of an annual premium of $14.24 delivered its policy of insurance 
to the plaintiff covering certain specific amounts in case of. any accidental injury 
received by Irvin Schulte; that on or about September 15, 1934, said Irvin Schulte 
received an accidental injury to his left hand, which was mashed, torn, and lacerated 
and the ligaments and tendons severed, resulting in the entire loss of the use of 
said hand; that the loss of said hand rendered him totally and completely disabled 
from following the trade and profession which he had followed in the past, that of 
operating a cotton gin; and that he was not competent to follow any other trade 
or profession other than manual labor and that by reason of the terms of said 
policy, and that according to the terms thereof the defendant agreed to pay weekly 
indemnity of $10 per week while said disability existed not to exceed 500 weeks: 
The plaintiff prayed judgment in the sum of $2,970. 

The defendant contends that the court erred in rendering judgment based upon 
the finding that the injured suffered a loss of his hand as defined by the insurance 
yolicy. 

' The policy defines the loss of a hand as a dismemberment between the wrist 
and elbow joints. The evidence shows that the injured hand was badly mangled 
and that its usefulness was destroyed, but the loss indemnified by that particular 
provision of the policy as defined by the policy, which was the basis of the trial 
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court’s judgment, is by dismemberment between the wrist and elbow joints. No 
such loss occurred and the plaintiff is not entitled to recover under that provision 
of the policy. Where the insurance contract specifically provides that the loss of 
the hand must be by dismemberment between the wrist and elbow joints, the plain 
provisions of the contract will be upheld and enforced by the court, and the showing 
of an injury less than that will not suffice to bring the injury within such provision, 
Continental Casualty Co. v. Bows, 72 Fla. 17, 72 So. 278; Wiest v. United States 
Health & Accident Ins. Co., 186 Mo.App. 22, 171 S.W. 570; Newman v. Standard 
Accident Ins. Co., 192 Mo.App. 159, 177 S.W. 803; Metropolitan Casualty Ins. Co. 
vy. Shelby, 116 Miss. 278, 76 So. 839; Hardin v. Continental Casualty Co., Tex.Civ. 
App., 195 S.W. 653; Eminent Household of Columbian Woodmen v. Hancock, 
Tex.Civ.App., 174 S.W. 657; Fuller Locomotive Engineers’ Mutual Life & Acci+ 
dent Ins. Ass’n, 122 Mich. 548, 81 N.W. 326, 48 L.R.A. 86, 80 Am.St.Rep. 598; 
Brotherhood of R. Trainmen v, Walsh, 89 Ohio St. 15, 103 N.E. 759. 


Judgment of the trial court reversed. 
Osborn, C. J., Bayless, V. C. J., and Welch and Hurst, JJ., concur. 





FRANK v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Wisconsin. Feb. 15, 1938. 
277 Northwestern Reporter 643. 

3. RENEWAL. 

To effect a renewal of an insurance contract, there must be mutual assent 
to the renewal. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 
4, RENEWAL. ; 

Any offer to renew insurance contract accepted by insured before revocation 
thereof by insurer is sufficient meeting of the minds to effect a binding renewal. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 
5. RENEWAL. od 

Under provision that accident policy might be periodically renewed upon 
successive expiration upon payment of premium therein stated, and that pro- 
vision for renewal should cease upon expiration of the period next preceding 
the sixty-fifth birthday of the insured, and that upon each renewal a grace of 
31 days should be granted, during which time the insurance should continue 
in force, there was a continuing offer by insurer to extend coverage year by 
year until insured’s sixty-fifth birthday if he paid the premium within 31 days 
of grace granted, subject to the right of insurer to revoke offer before 
acceptance. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 
7. CONSENT. a 

In action on accident policy where renewal clauses had effect of continuing 
offer of renewal until insured should reach his sixty-fifth birthday which, in 
absence of insurer’s revocation, could be accepted by payment of premium for 
each successive renewal within 31-day period of grace, and insured paid 
premium to agent of insurer within 31-day grace period, and insurer failed to 
show receipt by insured of insurer’s notice of nonrenewal, burden was not upon 
insured to establish that insurer affirmatively consented to renewal. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
GS. AGENCY. ; ; 

In action on accident policy, whether agent to whom insured paid annual 
renewal premium was authorized to accept such payments was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 
10. AUTHORITY OF AGENT. 

_ In action on accident policy, where no questions were requested or sub- 
mitted to jury respecting authority of agent to whom insured paid annual 
renewal premium to receive such payments and issue could not be determined 
as matter of law, insurer was not entitled to judgment on the record by reason 
of matters pertaining to agent’s authority. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 
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Appeal from an order of the Circuit Court for Milwaukee County; Edgar 
V. Werner, Judge. 

Affirmed. 

Action brought by Sam Frank against the Metropolitan Life Insurance 
Company to recover disability insurance under an accident policy. The defend- 
ant denied that the policy was in force at the time plaintiff was injured, and, 
upon the jury’s finding in a special verdict, the court entered judgment dis- 
missing the complaint. Plaintiff appealed to the circuit court, which reversed 
the judgment and ordered a new trial. Defendant appealed from that order. 

Bloodgood, Stebbins & Bloodgood, of Milwaukee (G. Kenneth Crowell, of 
Milwaukee, of counsel), for appellant. 

I. E. Goldberg, of Milwaukee, for respondent. 

Fritz, Justice. 

The plaintiff’s right to recover depended upon whether an accident policy 
issued by the defendant on February 3, 1930, for a 12-month period, was in 
effect at the time of plaintiff's injury on February 6, 1934, by virtue of an annual 
renewal of the policy. It appears, without dispute, that under provisions in the 
policy for the renewal thereof it had been renewed annually up to February 
3, 1934, by the payment of the annual premium within a 3l-day period of grace 
allowed by the policy; and that on March 2, 1934—within that period of grace 
-—the premium for renewal for a year from February 3, 1934, was paid by the 
plaintiff to Morris Cohen, an agent of the defendant, who had solicited the 
policy and collected the prior premiums. As Cohen did not have the defendant's 
usual form for the receipt of a renewal premium, he gave the plaintiff a temporary 
receipt on the defendant’s form for receipting for the payment of a premium 
on its industrial policies. But Cohen duly turned in the payment to the 
defendant's cashier at its local district office, and upon the cashier’s finding, 
within a few days, that there was no renewal notice for the policy in the office, 
the payment was returned to Cohen with directions to return it to the plaintiff. 
The latter refused to accept it, and it remained in Cohen’s custody, although 
his employment by the defendant terminated on March 31, 1934. 


On the trial the defendant contended that the policy had not been renewed 
aiter the period ending on February 3, 1934, because it had notified the 
plaintiff by a letter dated January 24, 1934, which it claims to have mailed to 
him, that it would be unable to renew the policy, which would expire on 
February 3, 1934. The plaintiff denied that he received that letter, and testified 
that he was not informed of any refusal to renew until Cohen tendered the 
return of the premium payment which he had accepted from the plaintiff. The 
only question submitted to the jury in relation to the issue as to renewal was, 
“Did the plaintiff receive a notice of non-renewal of said policy sometime 
before February 3, 1934?” The jury answered “yes,” and upon that finding the 
civil court dismissed the complaint. Upon the plaintiff’s appeal to the circuit 
court, that judgment was reversed and a new trial ordered on the ground that 
the civil court had erred in instructing the jury that, because of the presump- 
tron that a duly stamped and mailed letter would be received by the addressee, 
the burden of proof shifted to the plaintiff to establish that he did not receive 
the defendant's letter dated January 24, 1934. 


[1, 2] On this appeal by the defendant from the circuit court’s order, it 
concedes that the civil court’s instruction in question was erroneous, but 
contends that there was sufficient proof to warrant finding that its letter as to 
nonrenewal had been duly mailed so as to give rise to the presumption that 
it was duly delivered to the plaintiff. That contention cannot be sustained 
because there was no proof that the letter was in fact properly sealed and 
deposited, with sufficient postage affixed, in a mail chute or box of the mail 
department of the United States. At most there was but testimony by employees 
in the defendant’s renewal department at its home office that one of them 
dictated and signed a usual letter of nonrenewal (of which a carbon copy 
was produced by the defendant), directed to the plaintiff at his address in 
Milwaukee; that he put it in an envelope and gave it to the mail boy on the 
defendant’s team to take to its mail division to go out in the usual way: that 
the envelope was plainly marked to be returned to the defendant within five 
days, but was not returned to the witness; but that he does not know whether 
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the letter was mailed or not mailed after it left his hands. On the other hand, 
there was no testimony whatsoever by either the mail boy or any employee in 
the defendant’s mail division. Under those circumstances, including the absence 
of any proof that there was compliance in this particular instance with an office 
custom in reference to the affixing of postage and mailing of the letters, no 
presumption that the letter was received by the plaintiff arose, in view of the 
established rule that “proof of dictation of a letter, coupled only with proof of 
the custom of the office with reference to the mailing of letters, without any 
proof from which it may be inferred that in the particular instance the custom 
was complied with, does not constitute proof of mailing.” Federal Asbestos 
Co. v. Zimmermann, 171 Wis. 594, 177 N.W. 881, 884; Kluck v. State, 223 Wis. 
381, 269 N.W. 683; Gardam & Son v. Batterson, 198 N.Y. 175, 91 N.E. 371, 139 
Am.St.Rep. 806, 19 Ann.Cas. 649; Elmore v. Busseno, 175 App.Div. 233, 161 
N.Y.S. 533; Collins v. Hoover, 205 Mo.App. 93, 218 S.W. 940; Peirson-Lathrop 
Grain Co. v. Barker, Mo.App., 223 S.W. 941; Henry H. Cross Co. v. Bell Oil 
& Gas Co., 129 Okl. 188, 263 P. 1105. 

[3-8] The defendant further contends, however, that the erroneous instruc- 
tion was harmless and immaterial because, under the provision in the policy as 
to a renewal thereof, the burden of proof was upon the plaintiff from the 
beginning to establish that the defendant affirmatively consented to the renewal 
in question. The defendant relies on the rule stated in Redeman v. Preferred 
Acc. Ins. Co., 215 Wis. 321, 254 N.W. 515, 518, that “a renewal of a policy of 
insurance is a contract and cannot be effected or consummated without the 
mutual assent of the parties; i. e., a meeting of the minds as to the essentials 
ot the contract.” It is true, of course, that to effect a renewal of the insurance 
contract there had to be mutual assent to the renewal; but, if there was, as the 
plaintiff contends, any offer to renew which was accepted by him before a 
revocation thereof by the defendant, then there was a sufficient meeting of 
the minds to effect a binding renewal. And in that respect the plaintiff contends 
that a liberal construction in favor of the insured of the provisions in the 
policy relating to renewal reasonably warrants the interpretation that there 
was thereunder a continuing offer by the defendant to extend the coverage 
year by year until the insured’s sixty-fifth birthday if he paid the premium 
within the 31 days of grace granted thereunder, subject, however, to the right 
ot the defendant to revoke its offer before acceptance thereof by the plaintiff. 
That there was such a continuing offer under the policy provisions is warranted 
by the clauses that “This policy may, with the consent of the company, * * * 
be periodically renewed upon each successive expiration * * * upon the payment 
of the premium herein stated, as the premium for such successive renewal”; 
that “This provision for renewal shall cease to be in force upon the expiration 
of” the period next preceding “the sixty-fifth birthday of the insured”; and 
that “Upon each such renewal a grace of thirty-one days, without interest 
charge, shall be granted for the payment of the premium, during which period 
the insurance shall continue in force provided such payment is made within 
such period of grace.” Manifestly under and by virtue of those clauses, unless 
and until their effect is superseded or avoided by an affirmative revocation 
thereof, there continues in force an offer of renewal until it “shall cease to be 
in force upon the expiration of the sixty-fifth birthday of the insured”; and 
until then he may, in the absence of defendant’s revocation thereof, accept 
that offer and have successive annual renewals by his payment of the premium 
for each successive renewal within the 3l-day period of grace, granted by the 
insurer in connection with its express provision that during that period “the 
insurance shall continue in force provided such payment is made within such 
period of grace.” By thus entitling the insured after even the expiration 
of an immediately preceding renewal period to have his insurance considered 
continuing in force during the period of grace if he but pays the renewal 
premium at any time within that period, there is convincingly disclosed the 
intention that not only the insurance, but also the insurer’s incidental offer to 
renew the policy therefor, was to be deemed to continue in force during the 
entire period of grace provided such payment was made within that period and 
the offer thereby accepted. However, because there is nothing in the policy to 
the contrary, the insurer could revoke that continuing offer by a communication 
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to that effect received by the insured from the insurer prior to the insured’s 
acceptance thereof. In that event there would be applicable the rule that 
“Revocation of an offer may be made by a communication from the offeror 
received by the offeree, which states or implies that the offeror no longer 
intends to enter into the proposed contract, if the communication is received 
by the offeree before he has exercised his power of creating a contract by 
acceptance of the offer.” Restatement of the Law of Contracts, § 41, p. 49; 
Elliot on Contracts, § 34, p. 38. But, in the absence of proof establishing the 
receipt by plaintiff of the defendant’s notice of nonrenewal, the burden of 
proof was not on the plaintiff to establish that the defendant otherwise 
affirmatively consented to the renewal in question. 

The defendant also contends that payment of the premium to Cohen was 
not a payment to the defendant, because Cohen was but a special agent whose 
authority was confined to cases where its official renewal receipt was sent 
from its home office in anticipation of a renewal, and placed in the agent's 
hands; that Cohen had no such receipt and gave the plaintiff but a temporary 
receipt; that Cohen, in giving temporary receipts to the plaintiff on two or three 
prior occasions, was acting as agent for the plaintiff and not for the defendant, 
and the plaintiff knew such payments would be subject to further action by the 
defendant; and that Cohen’s receipt of the renewal premium on behalf of the 
defendant was unauthorized, and without even apparent authority in view of 
prior transactions between the parties. There are such conflicts in the testi- 
mony relating to those matters that the determination of the resulting issues— 
if they are otherwise material—is for the jury. As no questions were requested 
or submitted to the jury in respect to those issues, and there can be no 
determination thereof as mere matters of law, the defendant is not entitled, by 
reason of those matters, to judgment on the present record, 

Order affirmed. 
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MILLERS’ MUT. FIRE INS. ASS’N OF ILLINOIS et al. v. WARROAD 
POTATO GROWERS ASS’N. No. 10959. 
Circuit Court of Appeals. Eighth Circuit. Feb. 21, 1938. 
94 Federal Reporter (2d) 741. 
1. CONSTRUCTION. 


The obligation of an insurer is to be ascertained from the terms of the policy, 
and cannot be enlarged or varied by judicial construction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. CONSTRUCTION. 

The terms of an insurance policy are to be taken and understood, in absence 
of ambiguity, in their plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. AMBIGUITY. 

The rule that an ambiguous provision of a policy is to be construed most 
favorably to insured cannot be availed of to refine away terms of contract 
expressed with sufficient clearness to convey plain meaning of parties and embodying 
requirements, compliance with which is made the condition to liability thereon. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. OWNERSHIP. 

A fire policy covering potatoes handled or used by insured growers’ associa- 
tion, its own or held in trust or on storage, “if in case of loss the insured is legally 
liable therefor,” did not cover potatoes owned by association members and held 
in storage by association, where association was not liable to members for loss of 
such potatoes. 

(For other cases, see Insurance, Dec. Dig. § 164[2].) 

6. OWNERSHIP. 

A fire policy covering potatoes handled or used by insured growers’ association, 
its own or held in trust or on storage, “if in case of loss the insured is legally liable 
therefor,” was so unambiguous that the association could not set up insurers’ 
conduct, after loss of potatoes owned by association members and held in storage 


by association, to show that policy covered such loss, where association was not 
liable to members for loss. 


(For other cases, see Insurance, Dec. Dig. § 164[2].) 
7. COVERAGE. 

In action on fire policy covering potatoes and other merchandise and supplies 
handled or used by insured growers’ association in its business, under evidence as 
to damage, by fire, to bags owned by insured and used in its business, denying 
insurers’ motions for directed verdict and for judgment notwithstanding the verdict 
was not erroneous, notwithstanding that evidence was also introduced as to loss 
of potatoes not covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from the District Court of the United States for the District of 
Minnesota; Robert C. Bell, Judge. 

Action on a fire policy by Warroad Potato Growers Association against 
Millers’ Mutual Fire Insurance Association of Illinois and others. From a judg- 
ment for plaintiff, defendants appeal. 

Reversed and remanded. 

LeRoy Bowen, of Minneapolis, Minn. (Herbert W. Rogers and Bowen, Best, 
Flanagan & Rogers, all of Minneapolis, Minn., on the brief), for appellants. 

Garfield H. Rustad, of Moorhead, Minn. (Ronald E. Danielson, of Moorhead, 
Minn., on the brief), for appellee. 

Before Stone, Sanborn, and Woodrough, Circuit Judges. 

Sansorn, Circuit Judge. ah 

The appellants, in 1934, issued to Warroad Potato Growers Association, a 
corporation which owned and operated a potato warehouse at Warroad, Minn., a 
policy of fire insurance covering, “on stock consisting of potatoes and all other 
merchandise and supplies not otherwise insured and not more hazardous, handled 
or used by the insured in their business, their own or held by them in trust or 
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on storage, if in case of loss the insured is legally liable therefor,” while contained 
in the insured’s warehouse. On February 24, 1935, a fire occurred which damaged 
the contents of the warehouse, which contents consisted, with the exception of 
certain bags, entirely of potatoes owned by members of the insured association 
and held by it in storage. The appellants denied liability for the loss, and the 
insured brought an action at law against them upon the policy. The case was tried 
to a jury, which returned a verdict in favor of the insured. From the judgment 
entered thereon, this appeal is taken. 

No claim was made by the insured that it owned the potatoes which were 
damaged or that it was in any way liable to the owners for their loss. Its contention 
was that the policy as written covered the loss regardless of the ownership of the 
potatoes. The trial court construed the policy as covering the damage to the 
potatoes; and the sole question submitted to the jury was the amount of the loss 
occasioned by the fire. 

The appellants contend that the policy did not cover potatoes not owned by 
the insured unless in case of loss the insured was liable to the owners therefor. 

[1-3] The obligation of an insurer is to be ascertained from the terms of the 
policy, and cannot be enlarged or varied by judicial construction. City of Sedalia 
v. American Surety Co., 8 Cir., 82 F.2d 112, 114. The terms of a policy are “to 
be taken and understood, in the absence of ambiguity, in their plain, ordinary, and 
popular sense.” Bergholm v. Peoria Life Ins. Co., 284 U.S. 489, 492, 52 S.Ct. 
230, 231, 76 L.Ed. 416. 

Travelers Ins. Co. v. Springfield Fire & Marine Ins. Co., 8 Cir., 89 F.2d 757, 

763. The rule that an ambiguous provision of an insurance policy is to be construed 
most favorably to the insured “cannot be availed of to refine away terms of a 
contract expressed with sufficient clearness to convey the plain meaning of the 
parties, and embodying requirements compliance with which is made the condition 
to liability thereon.” Guarantee Company of North America v. Mechanics’ Savings 
Bank & Trust Co., 183 U.S. 402, 419, 22 S.Ct. 124, 131, 46 L.Ed. 253; Williams 
v. Union Central Life Ins. Co., 291 U.S. 170, 180, 54 S.Ct. 348, 352, 78 L.Ed. 711, 
92 A.L.R. 693. 
; [4] The policy in suit, by its terms, insured potatoes handled or used by the 
insured, its own or held by it in trust or on storage, “if in case of loss the insured 
is legally liable therefor.” If the quoted words were omitted, the policy would 
undoubtedly have covered all potatoes in storage contained in the warehouse, 
although not owned by the insured and although it was not legally liable for their 
loss. California Insurance Co. v. Union Compress Co., 133 U.S. 387, 10 S.Ct. 
365, 33 L.Ed. 730; Home Insurance Co. v. Baltimore Warehouse Co., 93 U.S. 
527, 23 L.Ed. 868. The presence of these words, however, negatives any intention 
on the part of the insurers to cover potatoes in storage for the loss of which the 
insured was not legally liable. It is plain, therefore, that this policy did not insure 
potatoes in storage, but covered only the liability of the insured to the owners in 
case of loss by fire. 

This case is ruled by Orient Insurance Co. v. Skellet Co., 8 Cir. 28 F.2d 968; 
Minneapolis, St. P. & S. S. M. Railway Co. v. Home Insurance Co., 55 Minn. 
236, 56 N.W. 815, 22 L.R.A. 390; Id., 64 Minn. 61, 66 N.W. 132; Home Ins. Co. 
v. Minneapolis, St. P. & S. S. M. R. Co., 71 Minn. 296, 74 N.W. 140; Washburn- 
Crosby Co. v. Home Insurance Co., 199 Mass. 463, 85 N.E. 592. (While it is 
true that the language used in the coverage clause of the policies referred to in 
those cases is not identical with the language of the policy in suit, its meaning 1s 
the same. 

The insured contends, however, that the conduct of the insurers after the loss 
occurred clearly indicates that they regarded the policy as covering potatoes in 
storage regardless of legal liability of the insured for the loss; and that the 
practical construction put upon the policy by the parties should be adopted as its 
true construction. 

[5] It is only where there is doubt as to the meaning of the terms used or 
where the writing is silent or incomplete in some regard that a court interpreting 
a contract will resort to the practical construction which the parties have placed 
upon it. Nelson v. Republic Iron & Steel Co. et al., 8 Cir., 240 F. 285, 293; Wheel- 
ing Steel Corporation v. Neu, 8 Cir., 90 F.2d 139, 140. 

|6] Since the language of the policy in suit relative to coverage is expressed 
with sufficient clearness to convey its plain meaning, there is no room for the 
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application of the rule of practical construction, and it is unnecessary to discuss 
the facts which the insured contends indicate that the parties had placed an inter- 
pretation upon the policy inconsistent with its language. 

[7-10] The appellants have asked that we reverse the judgment appealed from, 
and direct the lower court to enter judgment in their favor upon the authority of 
Baltimore & Carolina Line, Inc. v. Redman, 295 U.S. 654, 55 S.Ct. 890, 79 L.Ed. 1636. 
In that case the Supreme Court held that where the trial court had reserved its 
ruling upon a motion to dismiss the complaint and for a directed verdict, and it 
appeared, after verdict, that the motion should have been granted, but was denied, 
the appellant was entitled to have the Circuit Court of Appeals, in reversing the 
judgment appealed from, direct the trial court to enter a judgment of dismissal 
upon the merits, regardless of the ruling in Slocum v. New York Life Insurance 
Co., 228 U.S. 364, 33 S.Ct. 523, 57 L.Ed. 879, Ann.Cas.1914D, 1029, that in an 
action at law judgment notwithstanding the verdict may not be granted. In the 
case at bar, at the close of the evidence, the appellants moved for a directed verdict 
in their favor, and the court reserved its ruling upon their motion. After verdict, 
it denied their motion for judgment notwithstanding the verdict. The record in 
this case, however, discloses that there was evidence that in the warehouse at 
the time of the fire the insured had a large number of bags, that 500 of them 
were damaged by the fire, and that the reasonable value of the damaged bags was 
$45. The policy covered, in addition to the stock of potatoes, merchandise and 
supplies used by the insured in its business. There was evidence which would 
justify the inference that these bags belonged to the insured and were used by 
it in its business. Therefore, the trial court was not required to grant the 
appellants’ motion for a directed verdict, and was justified in denying their motion 
for judgment notwithstanding the verdict. The appellants suggest that this court 
has the power to dispose of this case upon its merits by directing the court below 
to enter judgment for the insured for $45 and interest, or to enter judgment for 
the appellants on the condition that they pay to the insured $45 and interest. In 
an equity suit it is the duty of this court to direct the lower court to enter the 
decree which should have been entered, but in a law case this court is merely 
a reviewing court and cannot retry the case and direct the entry of the judgment 
which it thinks should have been entered. Elzig v. Gudwangen, 8 Cir., 91 F.2d 
434, 444: United States v. Washington Dehydrated Food Co., 8 Cir., 89 F.2d 606, 
609, 610; Geiger v. Tramp, 8 Cir., 291 F. 353, 355. The question whether the 
court below could, after verdict, have entered a judgment in favor of appellants 
on condition that they pay the plaintiff $45, was not presented to or considered by 
that court, and is not before this court for review. 

Our conclusion is that the error which the court committed in ruling that the 
policy in suit covered potatoes in storage regardless of the legal liability of the 
insured to the owners requires a reversal of the judgment, but does not entitle 
the appellants to an order of this court directing the entry of judgment for them 
either conditionally or otherwise. We think it unnecessary to consider other ques- 
tions. 

The judgment is reversed and the case remanded to the court below for 
further proceedings not inconsistent with this opinion. 


ST. PAUL FIRE & MARINE INS. CO. v. KAUFMAN COMPRESS CO. 
No. 8322. 
Circuit Court of Appeals, Fifth Circuit. Jan. 24, 1938. 
94 Federal Reporter (2d) 744. 











































BATILEE. 
Evidence established that, if fire insurer’s agents did not devise, they accepted, 
stamped insured receipts covering cotton as sufficient compliance with policy requir- 
ing specific assumption of liability by insured. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 
Appeal from the District Court of the United States for the Northern District 
of Texas; William H. Atwell, Judge. 
On motion for rehearing. 
Motion overruled. 
For original opinion, see 93 F.2d 156. 
L. E. Elliott and A. D. Brundidge, both of Dallas, Tex., for appellant. 
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Dan MacDougald, of Atlanta, Ga., and Austin Y. Bryan, Jr., of Houston, Tex, 
for appellee. 

Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

Per Curiam. 

Appellant’s chief reliance in its petition for rehearing seems to be a veliement 
controversion of the statement in the court’s opinion, that the appellant “devised 
the warehouse receipt forms and issued them as sufficient to effect coverage.” 

Since this was stated arguendo, and not as the ground of the decision, and 
since the petition presents no sufficient reason for its granting, we should, but for 
appellant’s expressed “astoundment” at the statement challenged, overrule its 
motion without more. In view, however, of its apparent sense of grievance, we 
have re-examined the record, and, expanding the statement, we reaffirm the sub- 
stance of what we said, that the warehouse receipt forms were used and accepted, 
until on this appeal, as sufficient to effect coverage under the cotton reporting 
form devised and filed by Cravens Dargan and Company, the Texas agents for 
appellant. 

Mr. Jones, of Cravens Dargan and Company, testified: 

“At the time of preparing these special filings I had read the certificate that 
the warehouseman had to sign, that the cotton in the warehouse was insured to 
the extent of its market value. These filings were made for the purpose of enabling 
the warehouseman to sign the certificates. 

“Along about September 19, 1934, I circularized our agents regarding this 
cotton reporting form, and the various types of insurance that were in force and 
effect on Government loan cotton.” 

Mr. Richard McLarry testified to writing the insurance for the Kaufman Com- 
press Company, and to a letter signed by Price Johnson, an employee of Cravens, 
Dargan & Company, general agents for the company. He testified “he was one 
of the active ones in the management and procurement of cotton insurance, on 
this cotton reporting form. It was a new form coming out—I understood it was 
different.” 

The letter referred to read in part: 

“Mr. Richard McLarry: 

“The reporting form cotton policy we are writing provides coverage for all 

of the cotton in the storage location on which the warehouseman has assumed 
liability by issuing insured receipts.” 
_ In addition to the cotton sued for in this case, the Compress Company had 
insurance On a great many other bales. Mr. Shannon Jones testified: “This is the 
policy we are suing on in this case. We took out this policy for $400,000.00 and 
I reported how many bales I took in the loan every morning to Stewart Nash, 
representing Cravens, Dargan & Company. I only intended to take that policy 
out to insure the cotton on which we had issued warehouse receipts. We stamped 
the Government receipts ‘insured.’ We did not stamp any receipts ‘insured’ save 
the Government loan cotton. I did not report to the St. Paul Fire & Marine 
Insurance Company any other cotton in bales in our warehouse other than the 
government loan cotton.” 

Mr. Easley, the adjuster for Cravens Dargan and Company, testified : 

“T handed the statement showing a certain number of bales of cotton, to Mr. 
Jones. At that time I had not seen the Hartford Insurance policy. At the time 
I handed Mr. Jones this statement, I told him that that was my idea of what the 
liability to the compress company, if any, would be, based on the figures that we 
had gotten from the warehouse receipts. 

“It was my understanding that shortly after T got to Kaufman, Mr. Jones 
told me that he only had insured receipts representing cotton that had been pledged 
as collateral for loans secured from the C. C. C. and other lending agencies. We 
paid all the losses of the Compress where there was no other insurance.” 

Thus it appears without dispute that appellant’s agents devised the cotton 
reporting form; that they advised their agents that the cotton would be covered 
under it where the warehouseman had assumed liability by issuing insured receipts. 
They never challenged the form of the receipts, nor made any question about 
liability on them until in this court, except as to proof of amounts and as to 
the existence of other insurance. From this testimony the inference is, we think, 
inescapable that, if the agents did not devise, they accepted, the stamped insured 
receipts as sufficient, and that it is a quibble over words to contend for a different 
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effect, where the receipts were only approved and accepted, from that which would 
follow if they had been devised. 
The petition is overruled. 


AMERICAN EQUITABLE ASSUR. CO. OF NEW YORK et al. v. SHOWERS. 
No. 4—4918. 
Supreme Court of Arkansas. Jan. 31, 1938. 
Rehearing Denied Feb. 28, 1938. 
113 Southwestern Reporter (2d) 91. 
4. INVENTORY. 

In action on fire policy, evidence respecting value of inventory of stock and fix- 
tures authorized full recovery, notwithstanding insured’s alleged failure to protect 
salvage. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. PENALTY. 

In action on fire policies, where insurer denied full liability on ground that 
insured had neglected to protect salvage, insurers thereafter could not avoid pay- 
ment of attorney’s fee and penalty which were included in an adverse judgment, 
on ground that excuse for withholding payment had been because of various suits 
against insured, including suits in which the same attorney representing insurers 
had had garnishment issued against insurers, since such reason was inconsistent 
with the defense tendered in suit. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. ATTORNEY’S FEE. 

$1,000 attorney’s fee included in judgment on two fire policies, recovery on 
which totaled $7,065.49, was not excessive. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 

Actions by H. C. Showers against the American Equitable Assurance Company 
and against the New York Fire Insurance Company. Judgments for plaintiff, and 
defendants appeal. 

Affirmed. 

Reinberger & Reinberger and E. D. Dupree, Jr., all of Pine Bluff, for appellants. 

Sid J. Reid, of Sheridan, and Rowell, Rowell & Dickey, of Pine Bluff, for 
appellee. 

Baker, Justice. 

Two suits were filed in the Jefferson circuit court by H. C. Showers; the first 
against American Equitable Assurance Company of New York, and the second 
against New York Fire Insurance Company. The plaintiff held two policies of 
fire insurance; one issued by the American Equitable Assurance Company, in the 
sum of $1,000, and the other by the New York Fire Insurance Company, in the sum 
of $5,500. Some time prior to the fire which destroyed the stock of merchandise 
and fixtures sued for, the plaintiff had suffered a small loss by fire, amounting to 
$434.51, and this had been apportioned between the two policies so that one paid 
$66.85 and the other $367.66, and the amount so paid out by each company had 
been deducted from the respective policies. The drug store, which was called the 
Star, belonging to the appellee, Showers, was burned on the 24th of November, 
1936. Shortly thereafter, the plaintiff, having given due notice, executed and sent 
proofs of loss. More than sixty days thereafter the companies were sued. The 
American Equitable Assurance Company of New York was sued for $933.15 and 
New York Fire Insurance Company for $5,132.34, and each for the 12 per cent. 
penalty and attorney’s fees. The defendants answered and pleaded that the stock 
of merchandise of the plaintiff was not more than $2,000 in value, and that the 
fixtures were depreciated and were of little value, and further alleged that there 
was considerable salvage; that the plaintiff failed and refused to care for the sal- 
vage in violation of the provisions of the policies. Later, each of the answers was 
amended by pleading that certain suits had been filed in the municipal court of the 
city of Pine Bluff and in justice of the peace court before J. P. McCool of Sheridan 
in Grant county, and numerous garnishments had been issued against the defendant 
companies. 

Considerable testimony was had in the trial of these cases, which had been 
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consolidated by proper order of the court. Verdicts were rendered for the amounts 
sued for, and the court thereafter, upon hearing testimony, adjudged the 12 per 
cent. penalty provided by law and fixed attorney’s fee at $1,000, and apportioned 
it between the two companies. From the judgments rendered upon the verdicts 
aforesaid, and the orders of the court fixing penalties and attorney's fee, appel- 
lants have duly prayed appeals. 

For the sake of brevity the appellants will be referred to as the “insurance 
companies,” or, if it is necessary to designate them separately, one as the “American 
Company,” and the other as the “New York Company,” and appellee will be 
referred to by name or as plaintiff, appellee, or insured. 

The insurance companies say in the beginning of their brief that it should be 
realized that there is no attempt on their part to prevent a recovery by the plaintiff 
on the insurance policies, but they claim he was not entitled to the full amount 
sued for, for the reason that by his neglect or inattention he abandoned a part of 
the property in violation of the provisions of the contract. In other words, they 
say the companies’ theory was that plaintiff could not recover for so much of the 
property as could or might have been saved by protection of the salvage. On this 
theory they offered several instructions which we think are unnecessary to set 
out as will hereinafter appear. 

They also argue that at all events the court should not have adjudged penalty 
and attorney’s fee against them, and it is upon these two contentions, as main issues, 
that the appeals have been submitted. 

[1, 2] We think it is unnecessary to set forth the instructions requested by the 
insurance companies upon their theory as to the salvage after the fire, for the reason 
that the very question was submitted by the court in the first instruction given and 
the jury was told, not in the exact language as asked by the insurance companies, 
but to the same legal effect, that the plaintiff could not recover the value of the 
salvage if he neglected to use all reasonable means to save the property, and that 
such neglect, if there was any, on the part of the plaintiff, would prevent a recovery 
by him of the value of so much of the property as the jury might find from the 
evidence could have been saved by the use of reasonable means at plaintiff's com- 
mand. We have frequently said that it is not necessary for the court to multiply 
instructions, which, of course, means that if an issue is submitted by the court 
under proper instructions that there can be no necessity for the repetition of the 
instructions given in such submission, in some different form. More than seventy- 
five years ago this court announced the same rule in a civil case. Johnson v. Brock, 
23 Ark. 282, 286. We are still consistently following the same rule. Crown Coach 
Co., Inc. v. Palmer, 193 Ark. 739, 745, 102 S.W.2d 853. 

A short statement of the testimony might be helpful in the determination of 
some of the matters at issue. . 

[3] The fire occurred about 2 o'clock in the morning. Showers got to Pine 
Bluff some time early in the forenoon of that day and remained there until about 
3 o'clock that afternoon, at which time he said that he had to return to his home 
at Sheridan. He put in charge of whatever was left of the Star, a young lady, 
who had been working in the store, a colored boy, who had also been employed 
there, and a Mr. Hamick, who had been employed by the Star drug store and one 
other establishment doing merchant policeman’s work, or, as we understand, who 
was a watchman for these places of business. About dark that afternoon Showers 
was arrested at Sheridan, returned to Pine Bluff, and there put in jail, where 
he was kept for three days without permission to see anybody. Early the next 
morning the young lady clerk and colored boy were both arrested and likewise put 
in jail. There is no proof in this record showing who may have instigated thes? 
arrests and imprisonment of these parties. The young lady and negro boy were 
kept in jail about, or approximately twelve hours. Why they were arrested and 
imprisioned without charge, or who procurred their arrests are matters not dis- 
closed by the record as abstracted. 

The only importance that may be attached to these particular matters is the 
fact that they may have hindered to some extent the appellee in the preservation 
of whatever value remained after the fire. The insurance companies’ agent testified 
that he had advised the insured that if he would carry 90 per cent. of the value of his 
stock and fixtures he could get a reduction in the insurance rate. On August 12, 
upon a rough estimate made by him, he canceled out a $2,000 policy and issued the 
$5,500 policy, and advised Mr. Showers, when the inventory was completed, upon 
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investigation, he would adjust the coverage according to what the inventory showed, 
and later upon this showing he issued the $1,000 policy. Several witnesses were 
examined who testified to the value of the stock of merchandise and the fixtures. 
It is not necessary to set forth this testimony with any degree of detail for the 
reason it must now be considered in the light most favorable to the appellee. _ 

[4] Let it be said that there was evidence offered by those who were in 
position to know to the effect that the inventory gave the total value of fixtures 
and stock at $8,820.72. Several witnesses gave estimates of the value approxi- 
mating that amount, or perhaps somewhat less. Showers testified to the 
$8,820.72, from which he says he deducted $434.51, paid him in October prior 
to this last fire. He also gave testimony as to his September Ist inventory, 
the amounts purchased and sold thereafter to the date of the fire, and. stated 
that at the time of the fire he had a value of $8,805, and that he was suing for 
36,065.49. This evidence was substantial. We find no reason why the jury 
may not have believed it. They could have believed it and made a substantial 
allowance for the value of the salvage and still have rendered a verdict for the 
amount sued for. 

We are convinced that there was some value in this salvage, but according 
to the proof offered, as abstracted, we find no way of determining or approxi- 
mating with any degree of certainty the value of such salvage. 

{5] Appellants have furnished striking examples of what may be said by 
way of speculation, in regard thereto, without the support of substantial 
testimony justifying the conclusions. Because there was some value, that 
question was submitted to the jury and appellants had whatever advantage 
there was on account thereof, and all questions in regard thereto are settled by 
the jury’s verdict. The correct rule is as announced in the instruction given. 
Appellants do not contend there was any forfeiture. German-American Ins. 
Co. v. Brown, 75 Ark. 251, 259, 87 S.W. 135; Benson v. Firemen’s Ins. Co., 150 
Ark. 532, 535, 234 S.W. 628; Equitable Surety Company v. Bank of Hazen, 121 
Ark. 422, 432, 181 S.W. 279. 

{6] The other question in regard to the penalty and attorney’s fee is for all 
practicable purposes settled by the foregoing statement. Plaintiff sued for and 
recovered the amount of insurance remaining in force on his policies. The 
insurance companies defended not only upon the merits, but after the conclusion 
of the evidence in regard to the merits of the case they tendered proof that 
numerous suits had been filed against Showers, some at Sheridan where he 
lived, all of which had been dismissed, and several at Pine Bluff, some of which 
kad been paid off by Showers, and others upon which there had been no service 
cf process against him. 

Let it be remembered that Showers’ place of residence was at Sheridan. 
Aiter the business was destroyed at Pine Bluff, there was perhaps little occasion 
for him to have visited that city. In anticipation of claims that might be 
asserted against him at Pine Bluff, he placed in the hands of his attorneys 
moneys with which to pay claims, and these were settled as the attention 
ot his attorneys was called to them. It is said that two claims were paid to 
M. L. Reinberger, one of appellants’ attorneys, by Showers’ counsel. Notwith- 
standing this fact, the same attorney representing the insurance companies, filed 
other suits in the municipal court at Pine Bluff and without obtaining any 
service upon the defendant Showers, had garnishment issued against the 
insurance companies and filed answers, as representing garnishees, said insur- 
ance companies, and offered as a reason for the failure to pay Showers 
promptly, the fact of these pending garnishments. 

The trial court properly disregarded such proceedings as a reason or legal 
excuse or cause for withholding payment on the part of the insurance com- 
panies. The cause or reason so assigned, that is the pendency of these 
garnishment proceedings, is a situation wholly inconsistent with the defense 
tendered to the main suit, and that is that there was not a loss exceeding or approxi- 
mating $2,000. A question of good faith may well arise under the circum- 
stances. 

[7] Appellants have raised another question incidental to the matter under 
consideration; that is to say that the attorney’s fee of $1,000, apportioned $150 
against the American Company and $850 against the New York Company, is 
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excessive. We do not think so. The trial court, in addition to the fact that he 
is acquainted with the record, with the amount involved, and quality of service 
rendered, heard testimony and then determined the amount in accordance 
therewith. 

No question is urged as to the apportionment between the two companies, 
The record justifies the judgment of the court. 

Since no error appears, the judgment is affirmed. 


HILL et al. vv. MASSACHUSETTS FIRE & MARINE INS. CO. et al. 
No. 4—4928. 
Supreme Court of Arkansas. Feb. 7, 1938. 
113 Southwestern Reporter (2d) 104. 
1. SUBROGATION. 

The parties to a fire policy in which the insurer agrees to indemnify the 
holder of a mortgage on the insured premises as the mortgagee’s interest may 
appear may agree that, if the insurer denies liability as to the mortgagor and 
pays the mortgagee, the insurer shall be subrogated to the mortgagee’s rights 
as against the mortgagor to the extent of the amount paid. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

2. SUBROGATION. 

Under fire policy in which insurer agreed to pay loss to mortgagee as 
inortgagee’s interest might appear, insurer which denied liability as to mortgagor 
but paid loss to mortgagee was not precluded from right to subrogation because 
efitire debt secured by mortgage was not paid. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

3. SUBROGATION. 

Under fire policy which provided that, if insurer should pay mortgagee of 
iusured premises any sum for loss, but should claim that as to the mortgagor 
cr owner no liability exisited, insurer should be subrogated to all of the rights 
of the party to whom payments were made, under all securities held as 
collateral to the mortgage debt, insurer which paid loss to mortgagee but denied 
liability to mortgagor was entitled to be subrogated to mortgagee’s rights 


against lots included in the mortgage but not covered by the fire policy. 
(For other cases, see Insurance, Dec. Dig. § 606[2].) 
Appeal from Garland Chancery Court; Sam W. Garratt, Chancellor. 


Suits by Edward D. Hill and another against the Massachusetts Fire & 
Marine Insurance og | and others on three policies of fire insurance. 
c 


Decree for defendants, and complainants appeal. 

Affirmed. 

Leo P. McLaughlin, Richard M. Ryan, and Jay M. Rowland, all of Hot 
Springs, for appellants. 

Emory & Ridgway, of Hot Springs, and Verne McMillen, of Little Rock, 
for appellees. 

Frank G, Situ, Justice. 

On March 11, 1930, D. B. Murry and his wife executed a mortgage upon 
three separate lots in the city of Hot Springs, upon each of which was a 
house, to secure their note to the order of J. E. Harper for $9,000. On one of 
the lots at 227 Plateau street Murry and his wife operated an apartment house. 
Mrs. Murry died, and Murry sold this lot to E. D. Hill for $7,000. At the same 
time, and for the additional consideration of $2,000, Murry also sold Hill the 
furniture in the house. There was no sale of the other two houses and lots. 
The papers were prepared by the attorney for the estate of Harper, who had 
died, and insurance was written at the same time by an agent of three insurance 
companies who represented the bank where the attorney had offices as an 
official of the bank. These policies were written on the houses -and the 
furniture as the property of Hill, with loss payable to the Harper estate as 
the interest of the estate might appear. Three insurance policies on the house 
sold Hill were written by three separate insurance companies, all containing 
the same loss payable clause, but the total amount of the insurance did not 
equal the balance then due on the note secured by the mortgage. No insurance 
was written on the other two buildings. 
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Separate suits were filed by Murry and Hill against each of the insurance 
companies to collect the respective policies. The insurance companies paid 
the face of the policies to the executor of the Harper estate and took a pro- 
portionate assignment of the deed of trust. The three suits on the policies 
were consolidated and the consolidated cause transferred to the chancery court 
upon the prayer of the insurance companies that they be subrogated to the lien 
ci the mortgage, the foreclosure of which they prayed. It was alleged in the 
answers filed by the insurance companies that the conveyance to Hill from 
Murry was simulated, and not actual, and had been made for the false and 
fraudulent purpose of enabling Hill to secure insurance which Murry was unable 
to procure, and that after the insurance had been written Murry caused the 
apartment building to be burned. The truth of this allegation is the question 
of fact in the case. Other points discussed are questions of law. 

The testimony is voluminous and conflicting as to whether the fire was of 
incendiary origin, and, after a careful consideration thereof, we are wnable 
to say that the affirmative finding is contrary to the preponderance of the 
evidence on this issue. 

The theory upon which the case was defended by the insurance companies 
in the court below was that, while they were liable under the policies to the 
mortgagee, they were not liable to either Murry or Hill, and it was upon this 
assumption that they paid the insurance to the mortgagee and took a pro- 
portionate assignment of the mortgage upon which they prayed subrogation 
and the foreclosure of the mortgage, which was then long past due. 

The decree from which is this appeal granted the relief prayed, and the 
insurance companies were given a lien by subrogation, “which lien is second 
and subject to the lien of the estate of J. E. Harper (the mortgagee) for the 
halance due on the note and mortgage sued on herein.” The insurance com- 
panies make no point that they should share ratably with the mortgagee in the 
proceeds of the sale of the mortgaged property pursuant to the decree ordering 
the foreclosure cf the mertgage. 

For the reversal of the decree it is insisted: (a) That the testimony does 
not show that the fire was of incendiary origin; (b) that, not having paid the 
entire mortgage debt, the insurance companies are not entitled to relief by 
way of subrogation to any extent; and (c) that in any event it was error to 
award this relief as against the property which was not covered by the insurance 
policies. 

We have already stated our conclusion as to the sufficiency of the testimony 
to show the incendiary origin of the fire. 

|1, 2] The contention that subrogation will not be awarded to any extent, 
because the entire debt secured by the mortgage was not paid, is answered 
adversely at section 2006b, volume 8, Couch’s Cyclopedia of Insurance Law, p. 
6623, where it is said: “And neither public policy nor positive law prevents the 
parties to a contract of insurance from agreeing that in case the insurer 
sets up that, as to the mortgagor, no liability exists, and pays the mortgagee of 
the insured premises, it shall be subrogated to the rights of the mortgagee as 
against the mortgagor to the extent of the amount so paid.” Cases cited in 
the note to the text quoted fully sustain it, and we conclude, therefore, that 
it was not error to grant subrogation to the extent of the mortgage indebtedness 
paid, although the whole thereof was not paid 

[3] As to the right of subrogation against the lots included in the mortgage 
but not covered by the insurance policies, it may be said that each: policy 
contained the following mortgage clause: “Whenever this Company shall pay 
the mortgagee (or trustee) any sum for loss or damage under this policy and 
shall claim that as to the mortgagor, or owner, no liability therefor exists this 
Company shall, to the extent of such payment, be thereupon legally subrogated 
to all of the rights of the party to whom such payments shall be made, under all 
securities held as collateral to the mortgage debt.” 

Here, not only was the claim made, but the fact has been established under 
the decree of the court, that as to the mortgagor or owner no liability existed, 
in which event it was expressly agreed and contracted that the insurer should 
be subrogated to all of the rights of the party to whom such payments should 
be made under all securities held as collateral to the mortgage debt. 
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The mortgage covered all three of the lots, and the indebtedness thus 
secured has been reduced to the extent of the insurance paid to the mortgagee. 
In consideration of the payment of this insurance the mortgagee transferred 
and assigned to the insurance companies a proportionate interest in the mortgage 
and the debt secured by it. We know of no reason why the provision to 
this effect contained in the insurance policies should not be enforced, especially 
se after the mortgagee had assigned that interest, a thing which could have been 
done for a valuable consideration, although there had been no contractual pro- 
vision requiring it. 

[4-6] In the chapter on Assignments in 6 C.J.S. § 38, p. 1087, the law is 
stated to be that “The owner of an assignable claim or chose in action may, as 
a general rule, assign a part thereof to another, so as to entitle the assignee 
to the rights of a co-owner against the assignor. * * * ”’ Numerous annotated 
cases are cited in the note to the text quoted. The note and the mortgage are, 
of course, assignable instruments. This statement is there (section 40, page 
1088) qualified to the extent that “A court of equity, however, will not enforce 
rights under a partial assignment, unless it can do so without working a hard- 
ship on the debtor, and will not do so to the hardship or against the rights and 
equities of a subsequent assignee who has obtained the whole title.” These 
exceptions have no application here. The interest in the debt assigned is 
secured by a mortgage, not only of the property which burned, but on the 
other two lots as well, and the right of subrogation was properly awarded 
against all the property embraced in the mortgage. This is no hardship against 
Murry. He owes a definite sum of money, and is not prejudiced by having 
to pay that sum to the mortgagee and the insurance companies instead of the 
mortgagee alone. 

|7] Under the same title subhead in 4 Am.Jur. § 66, p. 281, it is said that 
“By the great weight of authority, the assignment of part of a debt, although 
not assented to by the debtor, is enforceable against him in equity.” Here, 
the right of the debtor to pay the debt in solido has not been denied. 

We conclude, therefore, that the decree is correct in its entirety, and it 
is therefore affirmed. 


RICHMOND INS. CO. OF NEW YORK v. BOETTICHER et al. No. 15684. 
Appellate Court of Indiana, in Banc. Feb. 17, 1938. 
12 Northeastern Reporter (2d) 1005. 
3. COST OF REPAIR. as 

$750 was not excessive for damage to building and personalty therein which 
were covered by explosion policy limiting insurer’s liability to cost of repair or 
replacement with material of like kind and quality, under evidence that replacement 
cost would equal such amount. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

4. AMBIGUITY. ; ; . 

Where two equally fair interpretations may be made from provisions of policy, 
that interpretation supporting indemnity will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. EXPLOSION. ; ; ; ah 

Where provisions of fire and explosion policy requiring notice of loss within 
five days and proof of loss within 60 days were specifically applicable to fire losses, 
recovery for loss from explosion would not be barred by failure to meet such 
requirements. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

6. NOTICE AND PROOF OF LOSS. 

In action on explosion policy, evidence as to whether insured complied with 
policy requirements, that notice of loss be filed within five days and proof of loss 
within 60 days, supported verdict allowing recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

7. WAIVER OF NOTICE. ; 

Where insurer under explosion policy received notice and proof of loss and 
did not deny liability or refuse payment because of their insufficiency, but only 
because of alleged fraudulent overvaluation of loss, failure, if any, of insured to 





Fire] Richmond Ins. Co. of New York v. Boetticher et al. 1579 


meet policy requirements that notice of loss be filed within five days and proof 
of loss within 60 days, was waived. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

8 WAIVER. 

A denial of liability on specified ground by insurer is a waiver as to defects 
in or absence of notice or proofs of loss furnished. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

9. EXPLOSION. 

In action on explosion policy which provided that it should be void in case 
of fraud or false swearing by insured touching any matter relating to insurance, 
evidence as to good faith and honest intention of insured in making statements 
in proof of loss as to amount of loss supported verdict allowing recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

10. OVERVALUATION. 

A knowing and willful overvaluation of property by insured with a view to 
obtaining insurance for greater sum than could otherwise be obtained is a fraud 
on insurer which avoids policy, but overvaluation in good faith and with honest 
intention is not fraudulent, and will not avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

Appeal from Gibson Circuit Court; A. Dale Eby, Judge. 

Action on an explosion policy by Oscar Boetticher and Georgia N. Boetticher 


against Richmond Insurance Company of New York. From a judgment for plain- 
tiffs, defendant appeals. 


Affirmed. 


Samuel Levin, Wm. L. Mitchell, of Evansville, and Embree & Baltzell, of 
Princeton, for appellant. 

Milford M. Miller and William C. Welborn, both of Evansville, for appellees. 

Kime, Judge. 

This was an action by appellees to recover on an insurance policy for loss 
occasioned by explosion. The complaint alleged (in addition to other necessary 
allegations) that appellees had other insurance and the loss was to be prorated; 
that on December 19, 1932, an explosion occurred in their oi] burner which caused 
soot and oil to be thrown over personal property and damage to the building, all 
of which were covered by the policy; that immediate notice of said loss was given 
appellant; that on February 17, 1933, due proof of loss was made; and that all 
conditions on the part of appellees to be performed had been performed. 

Appellant answered by general denial and a second paragraph which alleged 
that the policy was void because appellees, in submitting sworn proof of loss 
as required by the policy, had deliberately and fraudulently overstated the amount 
: - loss. To this second paragraph of answer appellee replied in general 

ential. 

There was a trial to a jury, a verdict for $750 was returned, and judgment 
was entered thereon. 

The overruling of appellant’s motion for a new trial, the grounds that are 
projected into the brief being (1) that the court erred in refusing to withdraw 
submission from the jury for misconduct of counsel, (2) that the assessment 
of the recovery was too large, (3) that the verdict was not sustained by sufficient 
evidence, (4) that the court erred in refusing to give certain instructions tendered 
by appellant, and (5) that the court erred in giving certain instructions tendered 
by appellees, is the error assigned. 

There is a very grave question as to whether or not the appellant has presented 
any question whatsoever by its brief, which, under the points, propositions, and 
authorities, seems to state nothing but abstract propositions of law; however since 
a correct result was reached below, we will resolve the doubt in favor of the appel- 
lant and discuss some of the points attempted to be presented. 

[1, 2] Under the proposition as to misconduct of counsel, it appears from the 
brief that one of the attorneys for the appellees was examining a witness and 
evidently asked the witness this question, “Say anything about who was behind 
the investigation” and then in some manner not disclosed asked the following, 
“May it be understood that the insurance company sent for him?” It is not shown 
to whom this was addressed: whether it was to the witness he was interrogating 
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or to one of the attorneys representing the insurance company, or whether it was 
said in a loud voice so as to be audible to the jury or in a whisper to opposing 
counsel. It is not shown but that the court immediately admonished the jury 
to disregard such action. To make available misconduct of counsel by merely 
moving to set aside submission is not sufficient. The moving party must also 
state reasons therefor and show the trial court that the harm can not be cured 
by some action of the trial court. No reasons having been shown by the brief 
t» have been advanced, we cannot say that the matter here was prejudicial to 
such an extent as to necessitate a reversal. Ramseyer vy. Dennis, 1918, 187 Ind. 
420, at page 440, 116 N.E. 417, 119 N.E. 716. Of course such conduct seems 
improper, but its effect was not necessarily incurable. It seems that the only 
relief to which appellant was entitled was to have the jury admonished to disregard 
it. Since it is not apparent whether this was done the appellant can not complain. 
Lake Erie & Western R. Co. v. Howarth, 1920, 73 Ind.App. 454, at page 470, 
224 N.E. 687, 127 N.E. 804. 

[3] As to the assessment of the amount of recovery, the appellant contends 
that under the policy the loss should be determined according to actual value with 
proper deduction for depreciation; that this was not done; and that, consequently, 
the amount assessed is too large. However the policy provides that the amount 
recovered “shall in no event, exceed what it would then cost the insured to repair 
or replace the same with material of like kind and quality.” There is evidence from 
which the jury was warranted in concluding that it would necessitate the amount 
awarded to replace the loss sustained with material of like kind and quality. 

[4-8] Under the ground of the motion for new trial that the decision is not 
sustained by sufficient evidence, the appellant is evidently trying to present the 
idea that the policy provided that written notice of loss should have been given 
in five days; that a sworn proof of loss should have been given in sixty days and 
that they were not given. In the first place it is questionable whether such provi- 
sions were applicable to this kind of a loss as these provisions were specifically 
applicable to fire losses. In such a situation where two interpretations equally fair 
may be made from the provisions of the policy that interpretation supporting 
indemnity will he adopted. If this view is adopted no necessity for a strict 
construction of notice and proof of loss appears. However, there was evidence 
from which the jury was warranted in believing that a strict compliance with 
these provisions was observed. In addition to these two reasons for sustaining 
the trial court in this regard, it appears that the appellant received the notice and 
proof and did not deny liability or refuse payment because of the insufficiency 
of either but because of false and fraudulent overvaluation made by the appellees 
in their sworn proof of loss. A denial of liability on specified grounds is a 
waiver as to defects in or absence of the notice or proofs furnished. A&tna Ins 
Co. v. Shryer et al., 1882, 85 Ind. 362, 363: National Life Maturity Ins. Co. v. 
Whitacre, 1896, 15 Ind.App. 506, 43 N.E. 905. 

(9, 10] The policy provides that: “The entire policy shall be void * * * in 
case of anv fraud or false swearing by the insured touching any matter relating 
to this insurance * * *.” We believe appellant contends there was fraud and 
false swearing in the proof of loss submitted and that the jury had no right 
to take into consideration the good faith or honest intention of the insured in 
making such statements. The appellant cites authority from other jurisdictions 
to sustain that view but he apparently overlooks the fact that this precise issue 
was submitted to the jury by the second paragraph of answer and decided adversely 
to the appellant by the verdict and there is evidence to sustain such finding. Long 
ago our Supreme Court in Citizens’ Fire & Marine Ins. Co. v. Short, 1878, 62 Ind. 
316, at page 320, said: “a knowing and wilful overvaluation of property by the 
insured, with a view and purpose of obtaining insurance thereon for a greater 
sum than could otherwise be obtained, is a fraud upon the insurance company 
that avoids the policy. * * * It is a question of good faith and honest intention 
on the part of the insured; and though he may have put a value on his property 
greatly in excess of its cash value in the market, yet if he did so in the honest 
belief that the property was worth the valuation put upon it, and the excessive 
valuation was made in good faith, and not intended to mislead or defraud the 
insurance company, then such overvaluation is not a fraudulent overvaluation that 
will defeat a recovery.” : 

“Although it was stipulated in the policy in this case, that, if there was an 
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‘overvaluation’ of the property insured ‘this policy shall be void,’ yet it cannot 
be said, as matter of law, we think, that the mere overvaluation of the insured 
property, however gross it might appear to have been, was necessarily and conclu- 
sively wilful and fraudulent. The instruction utterly ignores the fact that the 
appellee might have been mistaken, grossly even, yet honestly, in his valuation 
of his buildings, upon which he sought insurance. It is not uncommon nor 
unnatural for the owner of property to entertain, honestly, more enlarged views 
of the value thereof, than perhaps he would if he had no proprietary interest 
therein. * * * If the overvaluation was gross, that fact might properly be 
considered by the jury as evidence, but not as conclusive evidence, of the wilful, 
false and fraudulent character of the overvaluation,” and cited as authority Franklin 
Fire Ins. Co. v. Vaughan, 92 U.S. 516, 2 Otto 516, 23 L.Ed. 740. 

This same question is the basis of the appellant’s objection to the giving of 
instructions numbered one to five inclusive. Consequently, by the same reasoning, 
there was no error in giving such instructions. 

This is also true of the court’s refusal to give instructions numbered 22, 23, 
and 25 requested by appellant. These proposed instructions expressed the view 
of appellant as to the false and fraudulent swearing and were correctly refused. 

These are the only instructions specifically discussed, and the error as to 
others assigned is specifically waived. 

No reversible error having been shown, the judgment of the Gibson circuit 
court is in all things affirmed. 


ORANGE COUNTY FARMERS’ FIRE ASS’N v. BENNETT. No. 15776. 
Appellate Court of Indiana, in Bane. March 8, 1938. 
13 Northeastern Reporter (2d) 310. 
3. AMBIGUITY. 

Where policy is ambiguous, requires interpretation, or is fairly susceptible 
of two different constructions, so that reasonably intelligent men, on reading 
policy, would honestly differ as to its meaning, court will adopt construction 
most favorable to insured, especially where ambiguous provisions and conditions 
may operate to forfeit policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. NOTICE OF ASSESSMENT. 

Under by-law of insurance association, which was part of fire policy and 
required that notice of assessment be sent insured at address designated in 
application “as shown on the books of the company,” where insurer mailed 
notice of assessment only to address shown on its books, which was different 
from that designated in application, failure to pay assessment did not bar 
recovery on policy, since ambiguity in by-law, as part of policy, would be 
resolved in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from Harrison Circuit Court; Clyde R. Lottick, Judge. 

Action on a fire policy by Alonzo T. Bennett agaigst Orange County 
Farmers’ Fire Association. From a judgment for plaintiff, defendant appeals. 


Affirmed. 

Tucker & Tucker, of Paoli, for appellant. 

Harry W. Carpenter, of Paoli, for appellee. 

Laymon, Chief Judge. 

This is an action by appellee to recover on an insurance policy for the loss 
by fire of his barn which appellant had insured in the amount of $200. The 
complaint was in one paragraph, to which appellant answered in three para- 
graphs, the first in general denial, and the second and third alleging in sub- 
stance that appellant was an assessment association; that by the terms of the 
policy and the by-laws of the association appellee was required to pay any and 
all assessments levied by said association within 30 days from the date of notice 
thereof: that an assessment had been made and appellee notified of this assess- 
ment; but that appellee failed to pay said assessment within the designated 


period of time. To the affirmative answers appellee replied in general denial, 


and in a second paragraph alleged in substance that he had no notice of the 
assessment until the date the loss was reported to appellant, at which time his 
cffer to pay was refused, and that he thereupon paid the amount of the assess- 
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nient to the clerk of the court for the wse and benefit of appellant. The cause 
was tried by the court without a jury, and upon request the court found the 
facts specially and stated its conclusions of law thereon. These were favorable 
to appellee and judgment was rendered accordingly. Appellant excepted to 
each conclusion of law and in due time filed its motion for a new trial which 
was overruled, and this appeal followed. Errors assigned by appellant for 
reversal are that the court erred in each of its conclusions of law and in over- 
ruling the motion for a new trial. The grounds in support of this motion are: 
(1) That the finding is not sustained by sufficient evidence; and (2) that the 
finding is contrary to law. 

[1, 2] Appellant has not set out in its brief a condensed recital of the 
evidence and therefore waives any error which might arise as a result of 
insufficiency of the evidence. The second ground in appellant’s motion for a 
new trial is predicated solely upon the insufficiency of the evidence, and this 
7 in the motion is also waived for failure to set out the evidence in the 
brief. 

Appellant, in challenging the sufficiency of the finding, presents the question 
of whether there was a sufficient compliance with the by-law of the association 
relative to the giving of notice of an assessment in order for appellant to avoid 
liability. The by-laws of appellant’s association were a part of the contract 
of insurance, and section 15 thereof provides that the notice of assessment 
must be sent to the assured at his post office address designated in his 
application for insurance as shown on the books of the company. The court 
found that the address of the insured designated in the application for insurance 
was R. R. Paoli, Ind., and that the address of the insured. as shown on the 
company books was c/o H. W. Bennett, 1637 Spencer avenue, Marion, Ind. 
The court further found that appellant mailed proper notice of assessment to 
the address of appellee as shown on appellant’s books, but not as designated 
by the application for insurance or as shown in the policy. It is thus apparent 
from the finding of the court that there were two separate and distinct addresses 
for appellee, one as designated in the application and the other as shown on the 
books of the company. 

Appellant contends that the mailing of the notice of assessment to the 
address of assured as shown by the books of the company was a sufficient 
compliance with section 15 of the by-laws and relieved the company of liability. 

The by-law relative to the giving of the notice is not clear in its meaning 
and, when applied to the facts in the instant case, gives rise to uncertainty 
and ambiguity. The language employed indicates that the insurance association 
contemplated but one address, that the application would disclose the correct 
address of the assured, and that this address would be properly and correctly 
placed on the bocks of the company. Appellee had no control over the books 
of the company or any address the company might place thereon. Further- 
more, appellee was required to state his address in the application, which was 
a part of the contract of insurance and was, therefore, the proper source from 
which appellant could obtain the correct address for the mailing of the notice 
and by which address appellee would have been bound. Nevertheless, appellant 
permitted the records of its association to disclose two separate and distinct 
addresses. 

[3] The law is well settled that ambiguity in a contract of insurance shall 
be resolved in favor of the insured, particularly where such provisions and 
conditions as are ambiguous may operate to forfeit the policy. It is elementary 
in the construction of insurance policies that where insurance contracts are so 
drawn as to be ambiguous or require interpretation or are fairly susceptible 
ot two different constructions so that reasonably intelligent men on reading 
them would honestly differ as to their meaning, the courts will adopt that 
construction most favorable to the insured. Masonic Acc. Ins. Co. v. Jackson, 
1929, 200 Ind. 472, 164 N.E. 628, 61 A.L.R. 840, and cases therein cited. 


[4] The by-law pertaining to the giving of notice, by a fair and reasonable 
construction, could refer either to the address as designated in the application 
or the address as shown on the books of the company. The court found that 
the notice to appellee was mailed to only one of such addresses and that there 
were two addresses, one as disclosed by the application and the other by the 





vee oe Ce CD 


Fire] Thomas v. Western Assur. Co. 1583 


books of the company. The by-law being one upon which appellant seeks to 
declare a forfeiture, appellant has not sufficiently complied with its by-laws 
in order to void the policy. We conclude that the court did not err in its 
conclusions of law. 

Judgment affirmed. 


THOMAS v. WESTERN ASSUR. CO. 
Court of Appeals of Kentucky. Jan. 21, 1938. 
112 Southwestern Reporter (2d) 1028. 
3. JOINT TENANCY. 

In determining whether a joint tenant, who built a dwelling house on the corner 
of the jointly owned tract under an oral agreement with other joint tenants of 
the tract that, on division of the tract, he would be allotted a portion on which 
the house was located, was entitled to recover for destruction of the house on a 
fire policy, which was to be void “if the interest of the insured be other than 
unconditional and sole ownership,” all facts and circumstances as they might relate 
to the other joint owners must be taken into consideration. 

(For other cases, see Insurance, Dec. Dig. § 282[10].) 

4. SOLE OWNERSHIP. , 

A joint tenant, who built a dwelling house on the corner of a jointly owned 
tract under an oral agreement with the other joint tenants of the tract that on 
division of the tract he would be allotted a portion on which the house was located, 
was invested with such title or ownership of the property as to entitle him to 
recover, for destruction of the house, on a fire policy, which was to be void “if 
the interest of the insured be other than unconditional and sole ownership,” where 
the other joint tenants by their answer admitted that he was sole owner of the 
house and entitled to all the proceeds of the policy. 

(For other cases, see Insurance, Dec. Dig. § 282[10].) 

5. WHOLE INSURANCE, 

Under provision of fire policy for $1,000 providing that the insurer should 
not be liable under the policy for a greater proportion of any loss on the insured 
property “than the amount hereby insured shall bear to the ‘whole insurance’ 
whether valid or not,” insured was entitled to. recover ten twenty-fifths of $2,500, 
or $1,000, where insured’s house, which was worth $3,000 or more, was totally 
destroyed by fire, and there was another policy on the house for $1,500, since 
the “whole insurance” included the additional insurance for $1,500. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Circuit Court, Woodford County. 

Suit by Frank Thomas against the Western Assurance Company and others 
to recover the sum of $1,000 on a fire insurance policy. From a judgment in favor 
of the named defendant, the plaintiff appeals. 

Judgment reversed. 

Edward C. O’Rear and Allen Prewitt, both of Frankfort, for appellant. 

Marshall A. Dawson, of Versailles, and Woodward, Dawson & Hobson, of 
Louisville, for appellee. 

RATLIFF, Justice. 

Appellant, Frank Thomas, brought this suit in the Woodford circuit court 
to recover of appellee the sum of $1,000, on a fire insurance policy. ; 

In his original petition, plaintiff pleaded the insurance contract, the destruction 
of the house by fire, demand of payment, and refusal of appellee to pay. By 
amended petition, he alleged that the land on which the building stood was owned 
in fee simple jointly, and as tenants in common by plaintiff, his father, Elijah 
Thomas, and his brothers, Charles Thomas, John Thomas, and Jeff Thomas; b 
parol agreement between said joint owners it was agreed by them that plainti 
might build a house on one corner of said property (which consisted of about 
8 acres, situated on the Tyrone Pike about 1 mile from the town of Versailles, 
Ky.) at his own cost and that in any subsequent partition of said property between 
the said joint owners, the plaintiff was to be allotted that part of the land on 
which his house and improvements might be built; that in pursuance of said 
agreement he took possession of a part of the land, and did at his expense and 
cost erect a dwelling house thereon at a cost of approximately $3,000, and resided 
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therein, claiming it as his own at the time of the issuance of said policy and at 
the time of the destruction of said house by fire; that said house was at the time 
it was burned of the fair value of exceeding $1,000. He made the other joint 
owners parties defendants and called on them to controvert plaintiff's title or 
to be barred thereof. Plaintiff also made the Title Insurance & Trust Company 
a party defendant, alleging that after plaintiff had erected the building under the 
circumstances and agreement stated above, the Title Insurance & Trust Company 
in virtue of a clause of the policy which gave to the said Title Insurance & 
Trust Company the power and right to effect insurance in the owner’s behalf, 
and for its further security on all buildings and structures on said entire tract of 
land, caused to be issued a certain policy set up and sued on in an action in the 
Woodford circuit court, styled, Elijah Thomas v. Royal Exchange Assurance, 
etc., and caused said Elijah Thomas to pay the premium thereon, which he did 
pay: that there was a balance owing on said mortgage debt by Elijah Thomas 
to said Title Insurance & Trust Company of not in excess of $1,500 at the time 
of said fire loss, and that although the loan of said Title Insurance & Trust Com- 
pany to Elijah Thomas appears to be in the name of said Elijah Thomas alone, 
it, in fact, was for and on behalf of his sons, this plaintiff, Charlie, John, and 
Jeff Thomas: that the Western Assurance Company (appellee) knew of all of 
said facts when it issued to Elijah Thomas the policy in his name and sued on 
by him; that the insurance effected in the name of Elijah Thomas was an insurance 
to and on behalf of all the owners of said land, who were also bound to pay 
said mortgage debt: that the policy of insurance in so far as it may apply to this 
plaintiff's building issued to and in the name of said Elijah Thomas was not done 
with the knowledge of this plaintiff, and he did not know of same until after the 
fire loss; that the policy was procured and caused to be issued at the instance of 
said Title Insurance & Trust Company as mortgagee, under a clause of said mort- 
gage which provides that all buildings on or erected on said mortgaged premises 
should be insured against fire loss by the mortgagor during the existence of said 
mortaged debt, but if he failed to maintain the insurance on such building, the 
mortgagee might buy a policy of insurance for him and in his name, with a clause 
thereof making any loss thereunder payable to the mortgagee as its interest 
might appear; that Elijah Thomas did not apply for or direct said $1,500 policy 
to issue on said house built by this plaintiff, but said Title Insurance & Trust 
Company did, in virtue of its said power and authority, cause said Elijah Thomas 
to pay the premium thereon. He further alleged that the said $1,500 was a valid 
policy of insurance upon said building for the protection primarily of the mort- 
gagee, Title Insurance & Trust Company, and then of the other joint tenants, if 
upon partition of said land this plaintiff should be entitled to so much thereof as 
was occupied by said house. He further averred that his own policy, the one sued 
on herein, was procured in good faith to protect his individual ownership of said 
house, as upon partition he would be entitled to and obligated to accept same in 
his portion without respect td the enhancement in value thereof by the erection 
of said building. Plaintiff further alleged that his father, Eliiah Thomas, is an 
unlettered man, and his sons, including plaintiff, are negroes of very limited educa- 
tion, inexperienced in business titles and law, and without intent or thought of 
deceiving any one they left it all to the other contracting parties to prepare and 
execute such papers in the premises as would protect both the lenders and insurers 
and the plaintiff and his brothers and father, all of which was at the time known 
by the defendant, insurance companies, and trust company. 


By the prayer of the amended petition, plaintiff asked that the Title Insurance 
& Trust Company, Elijah Thomas, Charlie Thomas, and Jeff Thomas be made party 
defendants; that plaintiff be adjudged to recover the sum of $1,000 on the policy 
sued on .. that the said Title Insurance & Trust Company set up its claim, if any it 
has herein; and that his title to said insurance fund be granted as against all the 
defendants. 

The defendants Elijah Thomas, Charles Thomas, and Jeff Thomas filed their 
joint answer, in which they admitted that the statements of plaintiff's amended 
petition were true; but they offered no defense whatever to plaintiff’s claim to his 
alleged portion of the land or the insurance fund in controversy. 

The defendant Western Assurance Company, appellee herein, filed its separate 
answer controverting the allegations of the petition as amended, and further pleaded 
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afirmatively, among other things provided for in the policy sued on, that it was 
provided that “this entire policy, unless otherwise provided by agreement endorsed 
hereon or added hereto, shall be void * * * if the interest of the insured be other 
than unconditional and sole ownership,” and that the plaintiff, Frank Thomas, was 
not the sole and unconditional owner of the property insured at the time the policy 
was written, nor at the time the loss by fire occurred. 

By amended answer it further pleaded another clause in the policy, which pro- 
vided that, “This company shall not be liable under this policy for a greater pro- 
portion of any loss on the described property * * * than the amount hereby insured 
shall bear to the whole insurance whether valid or not,” and further pleaded 
affirmatively that the whole insurance on the property described in the policy sued 
on amounted to $2,500 and that its liability in no case is more than 10/25 of $1,000 
(the amount of plaintiff’s policy), and pleaded and relied upon that provision of the 
policy in bar of plaintiff’s right to recover more than $400 on the policy sued on. 

The Title Insurance & Trust Company was duly summoned but filed no answer, 
and the allegations of plaintiff’s petition and petition as amended stand admitted as 
to the Title Insurance & Trust Company. 

The evidence of appellant and his father, Elijah Thomas, was taken in behalf of 
appellant, and the evidence of Mrs. Ethelyn Watts, the insurance agent who issued 
the policy in question, was taken in behalf of the appellee. 

Appellant testified that he built the house which was burned at his own cost of 
about $3,000 or $3,500 and that he built the house after it was agreed between his 
father, brothers, and himself that the portion of the land on which he built the 
house would be alloted to him when it was divided. He testified that the tract of 
land was about 1 mile from the town of Versailles and that there were a good many 
houses and a subdivision of town lots in that neighborhood, and that the land could 
he divided into town lots for building purposes and was worth more as town lots 
than for farming purposes. He further said that at the time he took out the insur- 
ance he did not know of the insurance which had been taken out by the Title Insur- 
ance & Trust Company on the same house, and the first he knew of it was when 
the adjuster came after the fire occurred. He said he did not read the mortgage 
referred to in the pleadings authorizing the Title Insurance & Trust Company to 
take out insurance on the property, and all he understood was that it was a mortgage 
upon the property, and he knew nothing of the provision in the mortgage authorizing 
any insurance or that any had been issued under the provisions of the mortgage; 
that at the time he took out the insurance he thought that it was for his benefit, 
regardless of any other insurance. He said that when he was negotiating with Mrs. 
Watts for the insurance she asked him whether he had borrowed money to build 
the house or anything against the house, and he told her that the house was paid 
for and that he owed nothing on it. He further testified that after the fire he was 
negotiating with Mrs. Watts and one Mr. Harrison for a settlement of the insur- 
ance, and they refused to pay the insurance upon the ground that the house was in 
two names, Elijah Thomas and Frank Thomas, and that no two people can draw 
insurance in the same house, but in that conversation they made no claim that there 
was any joint ownership of the property. 

Briefly stated, the evidence of appellant tends to sustain all the facts pleaded 
in his petition and petition as amended, and his evidence is uncontradicted, except 
slightly so by the evidence of Mrs. Watts, which we will later consider. 

Elijah Thomas testified that he was present and heard the conversation between 
appellant, Mrs. Watts, and Mr. Harrison relating to the adjustment of the insurance 
after the fire, and Mr. Harrison asked appellant if he told Mrs. Watts that he and 
his father and brothers owned the house jointly, and appellant said he told her that 
all four of them owned the “place.” He said that Mr. Harrison told appellant that 
they could not pay the two policies because they were on the same house, but he 
made no claim of joint ownership. 

Mrs. Ethelyn Watts, testifying for appellee, said that when she issued the 
policy in question on the house appellant told her that he owned it, but said nothing 
about any joint ownership, and she knew nothing about such joint ownership until 
after the fire. . 

By agreement of parties, a jury was waived and the case was submitted to the 
chancellor for his findings of facts and law, and upon consideration of the case the 
chancellor made the following finding of facts: 

“At the time of the issuance of the policy sued on herein, Elijah Thomas and 
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his sons, the plaintiff, Frank Thomas, Charles Thomas and Jeff Thomas, were the 
owners in fee as common or joint tenants of a tract of land in this County on the 
Tyrone Pike containing approximately eight (8) acres; however, prior to the issu- 
ance of said policy said owners had agreed among themselves that if the plaintiff 
Frank Thomas would build a dwelling house on one corner of said tract, at his own 
expense, that in the division of said property, he would be allotted a portion so as 
to include said house; that said agreement was in parol; that Frank Thomas did 
build said house at his own expense, and that said house is the subject of said 
policy; that he fenced the lot about it, containing approximately one quarter (14) 
of an acre, and claimed the same as his own exclusively under the contract with his 
father and brothers, the building having been done with their full knowledge and 
consent, as above set out.” 

The chancellor also found as a matter of law that appellant’s interest in the 
property did not satisfy the provisions of the policy that it should be void “if the 
interest of the insured be other than unconditional and sole ownership,” and dis- 
missed appellant’s petition. He appeals. 


The question to be determined is whether appellant was the sole owner of the 
house in contemplation of the purposes of the policy in question. 


[1-3] It is established by the pleadings and proof that pursuant to an oral agree- 
ment with the joint owners of the land, appellant built the house at his own cost, and 
that in the division of the land that part on which the house was built would be 
partitioned to appellant. Appellee concedes the rule that where one of several joint 
tenants by contract with the others erects improvements upon a part of the property, 
that part will be set apart to him in a division of the land, and if the land is not 
divisible, he is entitled to the whole of the value of his improvements. But it is 
insisted that this rule does not establish that such joint tenant is the sole and uncon- 
ditional owner of the property on which his improvements are located. This argu- 
ment is based upon the fact that appellant had only an oral agreement with the other 
joint owners to erect the house on the property and that that part would be allotted 
to him in the division of the property. It must be conceded that under our statute 
of frauds, Ky.St. § 470, an oral agreement for the sale of real estate does not 
transfer or vest any title. But the question here involved should not be determined 
upon a concrete statement of the law—that oral agreements for the sale of real 
estate are void, without regard to other basic facts and principles involved. In 
determining whether appellant is entitled to recover on his insurance policy, all the 


facts and circumstances as they may relate to the other joint owners must be taken 
into consideration. 


Appellant’s father and brothers are the only ones who could be considered joint 
owners or adverse claimants to any part of the property, including the proceeds of 
the policy. In addition to the rule stated above, viz., that in a division of the 
property the other joint owners would be estopped to claim the land on which the 
house in question was built, or claim the house or any parts of the proceeds of the 
policy, we have in this case the additional fact, as is disclosed by the pleadings, 
that the other joint owners were made party defendants and called upon to assert 
whatever interest they may claim or have in or to the property including the land, 
the house, or the proceeds of the insurance policy, and they failed to assert any 
claim or right in or to any of the property, but, on the contrary, they filed their 
answer admitting the truth of the allegations of plaintiff’s petition as amended— 


that he was the sole owner of the house, the thing insured, and entitled to all the 
proceeds of the policy. 


Appellee relies upon, among other cases, the case of Ohio Valley Fire & Marine 
Insurance Company v. Skaggs, 216 Ky. 535, 287 S.W. 969. In that case Gertrude 
Skaggs, the insured’s wife, and her mother purchased certain real estate and entered 
into a written contract with Skaggs by which they agreed that if he would put a 
certain sum of money into the enterprise, the store building and everything connected 
with the business should be his. He took out a policy of $1,000 on the building and 
$5,000 on the contents and upon the destruction of the property by fire he instituted 
suit to recover on his policies. The company defended upon the ground that he 
was not the “sole and unconditional” owner of the property. The lower court 
directed a verdict against the insurance company, but on appeal the judgment was 
reversed on the ground that Skaggs was not the unconditional and sole owner of 
the property, hecause he did not have any title which the law would recognize and 
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enforce against adverse claimants. The distinction between that case and the pres- 
ent one is at once apparent. In the present case as pointed out above, appellant has 
a claim on the property in question which the law would recognize and enforce as 
against the other joint owners, and therefore it is not material that he was not 
presently invested with an absolute fee simple title to that portion of the land on 
which the house was built. 

Appellee also relies on the case of Dixie Fire Insurance Company v. Greer, 233 
Ky. 334, 25 S.W.2d 743. In that case Greer moved into and took possession of 
certain property under a parol agreement with his father-in-law that he would deed 
the property to Greer’s wife. Greer had no insurable interest whatever in the 
property, no contract or other enforceable claim or potential right to the property 
himself, and the case was decided solely upon that theory. The cases of National 
Union Fire Insurance Company v. Hall, 233 Ky. 337, 25 S.W.2d 738; Citizens’ 
Insurance Company of New Jersey v. Railey, 256 Ky. 838, 77 S.W.2d 420; Scottish 
Union and Scottish Union & National Insurance Company v. Mundy, 253 Ky. 44, 68 
S.W.2d 748, 749, are also relied on by appellee. 

In the Hall Case, Hall’s deed to the property insured was void and it is held 
that under the sole and unconditional ownership clause in the policy she could not 
recover on the insurance because she had no title whatever to the property, nor did 
she have any enforceable contract or any contract on the basis of which she could 
have reformed the deed, In other words, she had not as much as a potential title 
which she could enforce. In the case at bar, appellant had an insurable interest in 
the property and a potential right or claim of title as against the other joint owners. 

In the Railey Case, supra, one joint owner insured the whole of the property of 
which he owned only one-third interest and attempted to bring the other joint tenants 
in as beneficiaries under the policy on the ground that the policy was taken out for 
them also, but by mistake their names were omitted. 

However, in the course of the trial, that claim was withdrawn and the case was 
determined on the question of insurable interest of one joint tenant who had bought 
the policy. It was admitted on the appeal that he was not the sole and unconditional 
owner of the property but relied on the fact that he merely had an insurable inter- 
est in the property and that in the absence of fraud the policy is not void because 
the insured had not the sole title. There was no claim of a potential title or other 
claim which he could enforce as against the other joint owners. It was held that 
the provisions of the policy were not satisfied by the mere fact that appellee had 
“an insurable interest.” 

In the Mundy Case, supra, Mundy claimed that he bought a lot of his mother 
in the year 1902 and that his mother told him that if he would pay for one-half of 
the lot she would deed it to him; that he paid his mother the price asked by her and 
she then deeded to the lot to him. He further stated that he never did see the deed, 
but that his mother told him that she had it “fixed up.” His mother was then 
deceased and, of course, he could not testify as to transactions and conversations 
had with his mother, and the case was not determined upon his claim that he had a 
deed to the land on which the house was built. We said: 

“Aside from any transactions with or statements of his mother, he stated that 
he had been in possession of the property, claimed and used it as his own since the 
year 1902 and built the house thereon in the year 1905 at a cost of $2,350, all of 
which sum was paid by him, and that he had lived in and occupied his house, 
together with the soil on which it stood, continuously since that time; that he had 
listed it with the assessor for taxes in his own name and had paid the taxes thereon 
not only since he built the house in 1905 but since the year 1902, the time he took 
possession of the lot.” 

It was held that according to the undisputed evidence of Mundy he had held 
and used the property as his own a sufficient time to acquire title by adverse posses- 
sion and for that reason he was entitled to recover on his insurance policy. It is 
true that it had not been judicially determined that Mundy was the owner of the 
property by adverse possession, but, like appellant in the present case, his evidence 
manifested that he had a potential title or claim which he could enforce as against 
the alleged adverse joint owner, his mother, brothers, and sisters. 

In Kenton Insurance Company v. Wigginton, 89 Ky. 330, 12 S.W. 668, 669, 11 
Ky.Law Rep. 539, 7 L.R.A. 81, the question there involved and determined is in 
point with the issue involved in the present case. Wigginton owned an undivided 
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one-fourth in fee of a tract of 224 acres of land in Carroll county and a life estate 
in the balance. He improved an old worthless house on the land by practically 
rebuilding it at a cost to himself of $2,000. Believing that he owned the whole tract 
in fee, he procured an insurance policy on the house ‘which was stésequently 
destroyed by fire and payment of the policy was refused upon the ground that Wig- 
ginton was not the owner in fee of the property. The policy contained the stipula- 
tion that he was the owner in fee of the property. It is disclosed in that opinion 
that some question was raised in regard to the knowledge of Wigginton’s title, by 
a subagent, and it is insisted in brief of appellee in the present case, that a recovery 
was allowed in the Wigginton Case because of the knowledge of the subagent of 
Wigginton’s title. However, it is clearly pointed out in the opinion that the case 
was not determined on that point. It is said: 

“But, the company ignoring the authority of Gullion, the case must be deter- 
mined on the materiality of the representation made as to the title, and its effect 
on the company. So we find the appellee the owner of one-fourth of the entire 
land in fee, and a life-estate in the balance, living on the land, and in a building 
erected out of his own means, and necessary, and we might say indispensable, as 
a habitation for himself and family. He is a tenant in common of the whole 
tract, and the dwelling insuréd (built at his own expense, or remodeled) was an 
old one that was valueless, that cost him $2,000. It is not pretended that the land 
cannot be divided so as to include the improvement made by the appellee, and allot 
to him that portion of the land where he has lived since the year 1864. He was the 
owner in fee of the one-fourth interest, and in good faith believed that he held tha 
fee to the whole tract, but this court held otherwise in the case of Peak v. Wig- 
ginton, 11 S.W. 89 [10 Ky.Law Rep. 922], decided at the last term. It is manifest 
that in a division of this land the building would have been assigned to the appellee 
without estimating its value. The old building was worthless, and the entire 
expense incurred by the appellee in remodeling it, and the fact that the title is not 
purely legal, is no argument against this recovery. There was no incumbrance 
on this one-fourth interest, or litigation in regard to it; and, the tenant in common 
having the right to improve the land, and to erect such buildings as would enable 
him to live on it, if the other tenants get their part of the land in_.its unimproved 
state, without regard to the improvements made by their co-tenant, no one will be 
heard to complain. The improvements in such a case, as was held in Nelson’s 
Heirs v. Clay’s Heirs, 7 J.J.Marsh. [138], 139, [140], [23 Am.Dec. 387], ‘will be 
assigned in the partition to the tenant making them.’ 

“Tt certainly would constitute no defense on the part of the appellant if, instead 
of a conveyance of record, the appellee had only a bond for title, with all the 
purchase money paid. The representation as to the title to the entire tract was not 
fraudulent, but made in the best of faith; nor was it material to the risk, because 
the appellee was entitled to his one-fourth interest in fee, including the dwelling 
insured. The appellee was the unconditional owner of this dwelling, and the ground 
upon which it stood, free of any incumbrance; and the fact that he did not own the 
entire tract, although he may have so stated, could in no manner have affected the 
rights of the insurance company, or misled its agent when taking the risk; and no 
court, it seems to us, should hold that the fee was not in the appellee for the reason 
that partition had not been made.” 

To the same effect, see Globe & Rutgers Fire Insurance Company v. Frankfort 
Distillery, 226 Ky. 706, 11 S.W.2d 968. ; 

It may be noted that in the Wigginton Case the representation as to ownership 
of the property related to whether Wigginton was the owner in fee of the prop- 
erty, while in the present case the language of the policy is “sole and unconditional” 
owner of the property. But very obviously the words “in fee” and “sole and uncon- 
ditional,” owner will be given the same meaning and effect. In speaking of the 
meaning of these terms (in Wigginton Case), the court said: 

“It appears from the application made by the appellee that the building insured 
stood on a tract of land containing 224 acres, and, in the answer propounded to a 
question as to the title, he stated that he was the fee-simple owner, or rather the 
unconditional owner, of the entire tract. Whether any difference exists in a case 
like this in the meaning of the words ‘the owner in fee’ and ‘the unconditional owner 
is not necessary to determine; and, in considering the question of title, the case 
will be disposed of as if the appellee had represented to the agent that he was the 
owner in fee of the entire tract of land. He in fact owned but one-fourth of the 
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whole tract in fee, with a life-estate in remainder, but was then claiming a fee in 
the whole; the sole question being involved in a litigation, then pending, as to the 
extent of his interest in the remainder, he claiming a fee, and the children of his 
wife by her first husband insisting that he had a life-estate only.” See, also, London 
Assurance Corp. v. Bailey, 222 Ky. 757, 2 S.W.2d 397. 

[4] It appears that the Wigginton and Mundy Cases are based upon the principle 
that the insured in those cases owned an insurable interest in the property insured 
and had a potential title or claim to the land on which the houses were built, which 
they could enforce as against other joint owners. We think the present case comes 
within the same category and appellant was invested with such title or ownership 
of the property as to entitle him to recover on his policy. 

We now come to a consideration of the question of whether appellant is entitled 
to recover the face of his policy, $1,000, or only 10/25 or $400 thereof, because of 
the other insurance on the whole property obtained by the Title Insurance & Trust 
Company pursuant to its mortgage as set out in the amended petition, and the 
amended answer of appellee. 

Appellee relies on Sun Insurance Office v. Varble, 103 Ky. 758, 46 S.W. 486, 
20 Ky.Law Rep. 556, 41 L.R.A. 792, as authority to support its position. In that 
case there were several policies taken upon the property involved and issued to 
different persons according to their respective interests, etc. It was provided in 
the several policies procured by Varble that, “In case of any other insurance upon 
the property hereby insured, then this company shall not be liable under this policy 
for a greater portion of any loss sustained than the sum hereby insured bears to 
the whole amount of insurance on said property, issued to or held by any party 
or parties having an insurable interest therein.” 

The building was only partially destroyed and a controversy arose between 
the various insurance companies as to their respective liabilities under the various 
policies. 

|5] The provision of the policy relied on by appellee in the present case does 
not specifically mention any other insurance on the property insured, as did the 
policy involved in the Varble Case. The decisive question in the present case is, 
what is meant by the words “whole insurance”? That is, the whole of appellant’s 
policy, $1,000, or additional and other insurance so as to include the additional 
$1,500 under the mortgage referred to, making a total of $2,500. If it was not 
intended to include the additional insurance, there is only one alternative, and that 
is, it was intended to take care of the situation in the event of a partial loss; but 
the building being completely destroyed resulting in a total loss, appellant would 
be entitled to the face value of his policy under the valued policy statute, section 
762a-22, Kentucky Statutes. It is our view, however, that that clause of the policy 
was intended to apply to other insurance on the property. ; 

Counsel for appellee in his brief quotes that clause of the policy, and follows 
the quotation with this language : 

“ * * * that the whole insurance was $2,500.00 and appellee’s liability in no 
case is more than ten twenty-fifths of $1,000.00, or $400.00.” 

Appellee stated in its answer, and so admits in its brief, that the whole insur- 
ance was $2,500, yet, as a basis of settlement it endeavors to treat the “whole 
insurance” as $1,000, thereby limiting it to appellant’s policy only. In view of the 
language of the policy and the admission of appellee that the whole insurance was 
$2,500, it follows that appellant is entitled to recover 10/25 of $2,000, not 10/25 
of $1,000. It follows that appellant is entitled to 10/25 of $2,500, which is $1,000, 
the face of the policy. 

It is shown by the undisputed evidence of appellant that his building was worth 
$3,000 or $3,500, and there is no contention here that the building was not worth 
$2,500—the amount of the whole insurance. 

Our conclusion is, therefore, that appellant is entitled to recover of appellee 
the face value of his policy and that the chancellor erred in dismissing his petition 
and denying him a recovery thereon. 

Judgment reversed. 

Whole Court sitting. 


1590 The Insurance Law Journal, Vol. YC | June, 1938 


KOSIOR v. CONTINENTAL INS. CO. (four cases). 

Supreme Judicial Court of Massachusetts. Hampshire. March 2, 1938. 

13 Northeastern Reporter (2d) 423. 
4. JOINT OWNERSHIP. 

Bill in equity would not lie in behalf of joint owner of realty to recover for 
loss of realty by fires which were set by her husband, who was other joint owner, 
because of fact that joint owner would be denied recovery in action at law 
where she would be required to join her husband, whose fraud would avoid the 
policies. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

5. CONSTRUCTION. 

Each party to a contract of insurance is entitled to have it interpreted 
according to the words used. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. AMBIGUITY. 

In the construction of a policy of insurance, every doubt will be resolved 
against the insurer and in favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. ARSON. 

Fire policies insuring buildings of tenants in common, who were husband 
and wife, were void as to both parties because of act of husband in setting fires 
with intent to defraud, which burned the insured buildings, since act of husband 
was act of “insured” under policy provision rendering policies void if insured 
should attempt to defraud insurer, and policies were “joint” in nature. 
G.L.(Ter.Ed) c. 175, § 99. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

Appeal from Superior Court, Hampshire County. 

Suits in equity by Teofila Kosior against the Continental Insurance Com- 
pany, and against the Insurance Company of North America, and against the 
Middlesex Mutual Insurance Company, and against the Old Colonial Insurance 
Company to recover amounts allegedly due the plaintiff equitably under fire 
insurance policies to the extent that the recovery would be denied her in actions 
at law. The suits were referred to a master whose report, as modified, was 
confirmed by an interlocutory decree, and, from final decrees dismissing the 
biils, the plaintiff appeals. 

Affirmed. 

D. H. Keedy, of Springfield, for appellant. 

H. P. Small, of Springfield (C. R. Brooks, of Springfield, of counsel), for 
appellee Continental Ins. Co. 

Cox, Justice. 

The plaintiff and her husband owned land and buildings as tenants in com- 
mon and the buildings were insured against fire by policies issued by the 
defendants to “John T. and Tofeld Kosior and their legal representatives.” 
The “Tofeld” Kosior, so described in the policies, is the plaintiff, Teofila Kosior, 
in these suits. The plaintiff brings these bills in her own name, with a recital 
in each that “she files * * * [it] simultaneously with the commencement of an 
action at law against this defendant on the same policy, in which action she and 
her said husband John T. Kosior join as parties plaintiff to recover the amount 
justly and equitably due her under said policy to the extent and only so far as 
recovery is denied her in said action at law. * * *” The suits were referred to a 
master whose report, as modified by a finding of fact not material to the issue 
now before the court, was confirmed by an interlocutory decree, and final decrees 
were entered dismissing the bills. The plaintiff seasonably appealed from each 
decree. Each policy contains. this provision: “* * * If the insured shall make 
any attempt to defraud the Company, either before or after the loss, the policy 
shall be void.” While the policies were in force, the buildings were damaged 
or destroyed by fires, which were set by the husband with intent to defraud the 
defendant companies. The plaintiff was in no way concerned or involved in the 
setting of the fires or in any attempt to defraud the defendants. 

The plaintiff’s contention, as stated in her brief, is: “Equity is the plaintiff's 
remedy. Mercantile Ins. Co. v. Holthaus, 43 Mich. 423, 428, 5 N.W. 642, 645. 
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She has none at law. There by technical rule she would be obliged to join her 
co-insured; whose fraud would avoid the policy.” The case cited, which was not 
a bill in equity, is not an authority for the point asserted, for in that case it 
appeared on the face of the policy, which was the subject matter of the action, 
that some of the property which was insured was held in severalty. The court 
said: “Each of the assured had an insurable interest, and if the form of the 
contract presented insuperable impediments to the enforcement at law of their 
separate rights—a point which is not examined—the parties were not without 
remedy. A court of equity, if necessary, could have entertained the case and pro- 
tected the rights of all.” ; 

[1-4] The law is well settled that when the form of the contract is joint and 
the legal interest in the subject-matter of the contract is vested in two jointly, both 
of the joint contractors should join in bringing an action on the contract. Tate v. 
Citizens’ Mutual Fire Ins. Co., 13 Gray, 79; Osborn v. Martha’s Vineyard Railroad 
Co., 140 Mass. 549, 5 N.E. 486; Davis v. New England Fire Ins. Co., 70 Vt. 217, 
39 A. 1095. This rule of law is subject to an exception, as where the joint interest 
has been severed by one of the joint parties making a settlement with the defendant. 
Inhabitants of New Braintree v. Southworth, 4 Gray, 304. And it has been held 
that where one joint party makes an improper settlement with the defendant under 
circumstances amounting to a fraud upon the other party, and in which fraud 
the defendant participates, the innocent party may maintain a bill in equity in his 
name alone against the defendant for a recovery on the joint contract. Piercy v. 
Fynney, L.R. 12 Eq. 69. We do not think the case at bar comes within any excep- 
tion to the general rule. See Weidman v. Weidman, 274 Mass. 118, 122, 174 N.E. 
206, 76 A.L.R. 1359. 

[5-7] The question is presented whether the wrongful acts of the plaintiff's 
husband, in setting the fires with the intent to defraud, rendered the policies void. 
The plaintiff concedes that this would be the result in an action at law, but she 
asks us, in effect, to construe the policies as if they had been written insuring the 
cotenants “as their interests may appear at the time of the loss.” Policies of insur- 
ance containing such phrases are not uncommon. The diverse interests of several 
persons in the same property oftentimes require such words. See Simpionbato v. 
Roval Ins. Co., 253 Mass. 606, 149 N.E. 666: Paulauskas v. Fireman’s Fund Ins. 
Co., 254 Mass. 1, 149 N.E. 668: Simons v. Royal Ins. Co., 258 Mass. 210, 154 N.E. 
768. A standard form of fire insurance policy is provided for by G.L.(Ter.Ed.) 
c. 175, § 99. Each party to a contract of insurance is entitled to have it interpreted 
according to the words used. The principle is fully recognized that, in construing 
a policy of insurance, every doubt is to be resolved against the insurer and in 
favor of the insured. Edward Rose Co. v. Globe & Rutgers Fire Ins. Co., 262 Mass: 
469, 473, 160 N.E. 306. It may he that one of the inducements for the defendants 
to enter into the contracts of insurance was that the plaintiff and her husband 
were insured jointly, for there are cases where an innocent husband or wife, who 
is the sole owner of property insured in his or her name, has been permitted to 
recover on the policy, where the buildings have been destroyed by incendiarism of 
the spouse. Gove v. Farmers’ Mutual Fire Ins. Co., 48 N.H. 41, 97 Am.Dec. 572, 
2 \m.Rep. 168; Perry v. Mechanics’ Mutual Ins. Co., C.C., 11 F. 485; Plinsky v. 
Germania F. & M. Ins. Co., C.C., 32 F. 47. Cases dealing with policies which by 
their express terms permit of a severance of interest of the insured are not in point. 
See Pratt v. Hanover Fire Ins. Co., 50 R.I. 203, 146 A. 763; P. Samuel & Co., 
Ltd. v. Dumas, [1923] A.C. 431. ; 

We think the policy in question was joint and that the plaintiff cannot recover. 
The act of her hushand burning the insured buildings was an act of the “insured,” 
and as such it was a fraud upon the defendants which rendered the policies void 
in accordance with their terms. 

The very few cases which have been brought to our attention (see note, 27 A. 
L.R. 948) support this view. Monaghan v. Agricultural Fire Ins. Co., 53 Mich. 
238, 18 N.W. 797; Bellman v. Home Ins. Co., 178 Wis. 349, 189 N.W. 1028, 27 
\.L.R. 945. The case of P. Samuel & Co., Ltd. v. Dumas, [1924] A.C. 431, recog- 
nizes the principle 

Decrees affirmed. 
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WIGGIN v. LOWELL FIVE CENT SAV. BANK. 
Supreme Judicial Court of Massachusetts. Middlesex. May 1, 1938. 
13 Northeastern Reporter (2d) 433. 
7. MORTGAGE. 

Where first mortgage authorized mortgagee to pay taxes, without waiting for 
tax sale, and to demand reimbursement thereof from mortgagor or his assigns, 
and provided that breach of such condition would be ground for foreclosure by 
sale, payments by mortgagee of taxes were “expenses incurred or sustained by 
reason of default of condition of mortgage,” which mortgagee was entitled to 
withhold out of proceeds from fire policy, as against second mortgagee. G.L. 
(Ter.Ed.) c. 60, §§ 37, 60, and § 58 as amended by Statutes 1932, c. 2; c. 183, § 27. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

8. TAXES. 

The act extending the right of holder of a mortgage on land to pay tax 
assessed thereon and providing that amount so paid might be added to mortgage 
debt did not limit right of first mortgagee to withhold out of proceeds from fire 
policy on mortgaged premises, as against second mortgagee, amount paid for taxes 


on mortgaged premises. G.L.(Ter.Ed.) c. 60, § 58, as amended by St.1932, c. 2. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
9. TAXES. 

That first mortgagee, in notices of interest sent to second mortgagee, made no 
reference to payment of -taxes by first mortgagee on mortgaged premises, did not 
estop first mortgagee from retaining from proceeds from fire policy on mortgaged 
premises the amount of taxes on mortgaged premises which first mortgagee had 
paid. G.L.(Ter.Ed.) c. 60, § 58, as amended by St.1932, c. 2. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from Appellate Division of District Court of Lowell, Northern District; 
Hill, Judge. 

Action of contract by Emily N. Wiggin against the Lowell Five Cent Savings 
Bank to recover, as second mortgagee, from defendant as first mortgagee, the 
amount retained by defendant from proceeds from fire policy covering mortgaged 
premises, in excess of amount of first mortgage, the excess being the amount of 
taxes on mortgaged premises which had been paid by defendant. From an order 
of the Appellate Division for the Northern District dismissing a report hy a 
district court judge, who found for defendant, the plaintiff appeals. 

Order affirmed. 

F. G. Bauer, of Boston, for appellant. 

F. M. Qua, of Lowell, for appellee. 

Fre, Justice. 

This is an action of contract for money had and received brought in a district 
court, where the plaintiff’s requests for rulings were denied and there was a finding 
for the defendant. There was a report to the Appellate Division which was dis- 
missed, and an appeal to this court. The case was heard upon an agreed statement 
of facts and additional evidence. 

There was no error. 

The parties agreed upon these facts: The plaintiff is a second mortgagee of 
real estate in Lowell under a mortgage: for the principal sum of $1,200. The 
defendant is the first mortgagee of such real estate under a mortgage for the same 
principal sum. The mortgages were given on the same day (April 27, 1920) and 
both were recorded on the next day. The mortgagor failed to pay the taxes for 
the years 1930 and 1931, and such taxes, amounting in the aggregate to $164.99, 
were paid by the defendant respectively on August 19, 1931, and September 9, 
1932, “in order to preserve its security unimpaired,” but it “recorded no so-called 
mortgagee’s certificate therefor.” 

The defendant’s first mortgage contained the following provision: “This 
mortgage is upon the Statutory Condition, and also upon the condition that. the 
grantor or her heirs, executors, administrators or assigns shall pay on demand 
to the grantee or its assigns all such sums as they shall pay for taxes and assess- 
ments on the granted premises and for insurance on the buildings on said premises, 
with interest; shall keep all policies of insurance on said buildings payable to and 
deposited with the grantee or its assigns; and shall not commit or suffer any 
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breach of any law or ordinance relating to buildings on said premises; for any 
breach of which conditions the mortgagee shall have the Statutory Power of Sale, 
said sale to be at any place in said Lowell.” There was no other language in this 
mortgage affecting the payment of taxes and no provision in the second mortgage 
which imposed any obligation upon the second mortgagee to the first mortgagee. 
“In accordance with the statutory condition, the policy of insurance on said prop- 
erty was duly made payable to the defendant as first mortgagee and to the plain- 
tiff as second mortgagee.” 

On October 25, 1935, the interest on the first mortgage had been paid but the 
second mortgage was in arrears. The mortgagor had then parted with the prop- 
erty. On that day the plaintiff made an entry for the purpose of foreclosing her 
second mortgage and the certificate of possession was recorded on the same day. On 
that day also the plaintiff tendered to the defendant the sum of $1,200, but the 
defendant refused to accept it, demanded the further sum of $164.99 for taxes 
paid by it, and refused to discharge the mortgage unless this additional amount was 
paid. On the preceding October 5 a fire had damaged the property. The insurance 
loss was adjusted for the sum of $1,772, which was collected by the defendant. 
The defendant paid over to the plaintiff $470.01—being the sum of $1,772 collected 
as insurance less $1,200, the amount of the principal of the first mortgage, and 
$164.99, the amount of the taxes paid by the defendant—‘stipulating that if it 
should be decided that the defendant was not legally entitled to retain the sum of 
$164.99 it would repay the same to the plaintiff.” “Nothing except as above stated 
was due on said first mortgage. The amount due the plaintiff on her second mort- 
gage exceeds the sum of $572.00.” 

The “Statutory Condition” incorporated by reference in the first mortgage is, 
in part: “Provided, nevertheless, * * * that if the mortgagor, or his heirs, executors, 
administrators, successors or assigns shall pay * * * when due and payable all 
taxes * * * on the mortgaged premises * * * [and] shall keep the buildings on said 
premises insured against fire in a sum not less than the amount secured by the 
mortgage or as otherwise provided therein for insurance for the benefit of the 
mortgagee and his executors, administrators and assigns, * * * then the mortgage 
deed, as also the mortgage note, or notes, shall be void.” G.L.(Ter.Ed.) c. 183, 
§ 20. See St.1913, c. 369. 

This action is brought to recover the sum of $164.99 retained by the defendant. 
No question other than the defendant’s right to retain this sum is presented by the 
denial of the plaintiff’s requests for rulings or by the report. 

The plaintiff makes no contention that, if the defendant had a right to pay the 
taxes and add the amount so paid to the amount secured by its first mortgage, the 
defendant was not entitled to retain such amount out of the money collected, on the 
insurance policy. See Palmer Savings Bank v. Ins. Co. of North America, 166 
Mass. 189, 44 N.E. 211, 22? L.R.A. 615, 55 Am.St.Rep. 287: Amory vy. Reliance Ins. 
Co., 208 Mass. 378, 94 N.E. 677. But the plaintiff contends that the defendant had 
no right to pay such taxes and add the amount so paid to the ar-ount secured by 
its first mortgage, particularly since “no so-called mortgagee 's certificate therefor 
was recorded in pursuance of G.L.(Ter.Ed.) ¢. 60, § 60. 

The agreed facts do not show that the defendant had not that right—even apart 
from G.L.(Ter.Ed.) ©. 60, § 58, and that section as amended by St.1932, c. 2. See, 
also, G.L.(Ter.Ed.) c. 60, § 60. 

[1-4] The primary liability for the payment of the taxes to the city rested 
upon the mortgagor. %.L,.(Ter.Ed.) ¢. 59 § 11. But these taxes also were liens 
upon the mortgaged real estate having priority over both the first and second 
mortgages. G.L.(Ter.Fd.) c. 60, § 37; Equitable Trust Co. of New York v 
Kelsey, 209 Mass. 416, 418. 95 N.E. 850, Ann.Cas.1912B, 750. No duty rested on 
the defendant, the first mortgagee, either to the mortgagor or to the plaintiff, 
the second mortgagee, to pay the taxes. Pearmain v. Massachusetts Hospital Life 
Ins. Co., 206 Mass. 377, 378. 92 N.E. 497. That duty as between the defendant, the 
first mortgagee, and the mortgagor or his assigns was cast, by the conditions of 
the mortgage, upon the mortgagor or his assigns to the extent, at least, of the 
mortgaged real estate, even if, since the mortgage contained no covenant by the 
mortgagor to pay taxes, as distinguished from a condition, no action would lie 
against the mortgagor for breach of that duty. Hammond v. Lovell, 136 Mass. 
184. 186; Harris Realty Co. v. Epstein, 266 Mass. 366, 368, 165 N.E. 402. See, also, 
Worcester v. Boston, 179 Mass. 41, 50, 51, 60 N.E. 410, where, though the mort- 
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gage contained a covenant to pay taxes, the court relied upon the condition. See, 
also, Pearmain v. Massachusetts Hospital Life Ins. Co., 206 Mass. 377, 378, 92 
N.E. 497, These conditions were for the protection of the defendant’s security 
against liens for taxes. And the plaintiff had notice of such conditions by reason 
of the record of the first mortgage. 


[5-7] The defendant might have resorted to other methods of protecting its 
security and obtained full payment of its mortgage, without diminution by the 
amount of the taxes, unless the mortgaged premises proved to be of insufficient 
value to pay both the taxes and the defendant’s mortgage. This result would have 
followed from a sale for breach of the statutory condition to “pay when due and 
payable all taxes” (see Stevens v. Cohen, 170 Mass. 551, 554, 49 N.E. 926), since 
the premises would have been sold subject to the lien for such taxes (see G.L. 


[Ter.Ed.] c. 244, § 14; Skilton v. Roberts, 129 Mass. 306; Brooks v. Bennett, 277 
Mass. 8, 15, 16, 177 N.E. 685), and the amount due on the defendant’s mortgage 
would have been a first charge upon the proceeds of the sale. Or, if the mortgaged 
premises had been sold for taxes, the defendant could have purchased the tax title 
and added the amount so paid to the amount due on the mortgage. Skilton v. 
Roberts, 129 Mass. 306, 309. Worcester v. Boston, 179 Mass. 41, 51, 60 N.E. 410. 


Whatever would have been the rights of the defendant if the statutory condition 
stood alone, it is clear that the further condition incorporated in the mortgage 
authorized the defendant, as first mortgagee, to pay the taxes, without waiting for 
a tax sale, and to demand reimbursement thereof from the mortgagor or his 
assigns, and that a breach of the condition to make such reimbursement upon 
demand would be a ground for foreclosure by sale. We think it clear also that, 
upon such a sale, amounts paid by the defendant for taxes in accordance with the 
condition would be added to the amount secured by the first mortgage as a first 
charge upon the proceeds of such a foreclosure sale. They would fall within the 
description of “expenses incurred or sustained” by the defendant as the holder of 
the first mortgage “by reason of * * * default in the performance or observance of 
the condition of the mortgage,” which the defendant would have been entitled to 
retain out of the proceeds of the sale. See G.L.(Ter.Ed.) c. 183, § 27. And neither 
the mortgagor nor the plaintiff, as second mortgagee, would be entitled to a 
discharge of the first mortgage on more favorable terms. Hammond v. Lovell, 
136 Mass. 184; Harris Realty Co. v. Epstein, 266 Mass. 366, 369, 165 N.E. 402. 
It follows that the defendant, the first mortgagee, as against the second mortgagee 
was entitled to add amounts paid for taxes in conformity with the condition of 
the first mortgage to the amount secured by that mortgage. See Equitable Trust 
Co. of New York v. Kelsey, 209 Mass. 416, 418, 95 N.F. 850, Ann.Cas.1912B, 750: 
Jones on Mortgages of Real Property, 8th Ed. § 441. 

We do not understand the plaintiff to contend that the taxes were not paid 
by the defendant in strict compliance with the condition of the mortgage. It is 
agreed that they were paid by the defendant “in order to preserve its security 
unimpaired.” In each instance the tax when paid was long overdue, interest on it 
was accumulating (see G.L.[Ter.Ed.] c. 59, § 57), and the defendant’s security 
was diminishing. The mortgaged premises were liable to be sold or taken for 
taxes, G.L.(Ter.Ed.) c. 60, §§ 37, 53, though the record does not show whether 
or not proceedings to that end had been begun or threatened. Without laying down 
any more definite rule as to the circumstances in which the defendant, under the 
condition of the mortgage, was entitled to pay the taxes, it is sufficient to say that 
the record does not show that, at the times the taxes were paid, the defendant was 
not entitled to make such payments. 

[8] Since, for the reasons stated, the decision must be for the defendant, we 
need not decide whether its right to retain the amount sued for could be placed on 
any other or broader ground. The provisions of G.L.(Ter.Ed.) c. 60, § 58, and 
that section as amended by St.1932, c. 2 (see, also, G.L.[Ter.Ed.] c. 60, § 60), 
extended, but did not limit, the remedy of a mortgagee in the position of this 
defendant. Stevens v. Cohen, 170 Mass. 551, 554, 49 N.E. 926; Dillon vy. Lange, 
280 Mass. 427, 429, 182 N.E. 917. 

[9] It would seem that the additional evidence, tending to show that the 
notices of interest sent by the defendant to the owner of the equity made no 
reference to the payment of taxes, presents no question of law for our decision. 
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But, in any event, such evidence did not require a finding that the defendant was 
estopped to retain the amount sued for. 
Order dismissing report affirmed. 


CONTRACT & INVESTMENT CO. v. HOME INS. CO. OF NEW YORK 
et al. No. 25. 
Supreme Court of Michigan. Feb. 24, 1938. 
278 Northwestern Reporter 69. 
1. CHANGE IN INTEREST. 

Where realty company holding numerous fire policies, which provided that in 
absence of written agreement to the contrary policy should be voided by change in 
interest, title, or possession, followed practice of periodically informing insurer’s 
agent by letter of all changes in interest which had occurred during past month, and 
agent issued indoresments consenting to change of interest effective as of date of 
letter, forfeiture provision was not thereby waived, and insurer was not estopped 
from denying liability for fire occurring before agent received notice of change 
or interest. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

2. CHANGE IN INTEREST. 

Where realty company sold house on land contract and purchasers took imme- 
diate possession and installed alcohol distillery therein, there was a material “change 
in interest and possession” within terms of fire policy that policy should be void 
if such change should occur. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

Appeal from Circuit Court, Wayne County; Lester S. Moll, Judge. 

Action on fire policy by the Contract & Investment Company against the Home 
Insurance Coinpany of New York and another. From a judgment for defendants, 
plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench, except Chandler, J. 

Yerkes, Goddard & McClintock, of Detroit (William R. Rudell and Shirley T. 
Johnson, both of Detroit, of counsel), for appellant. 

Walters & Head, of Detroit, for appellees. 

McALLIsTER, Justice. 

Plaintiff realty company was the owner of several hundred pieces of real 
estate and carried numerous policies of fire insurance on its properties with defend- 
ant insurance Companies. The Parker-Davis Insurance Agency was the agency 
through which plaintiff placed its policies. 

On the 15th day of December, 1932, the agency issued a fire insurance policy 
effective for three years on a certain frame dwelling house owned by the plaintiff. 
The policy included the provision that it should be void “unless otherwise provided 
by agreement in writing added hereto * * * if any change, other than by death of an 
insured, takes place in the interest (except increase of insured’s interest), title or 
possession of the subject of insurance (except change of occupants without increase 
of hazard). * * *” 

On June 4, 1935, plaintiff sold the house which was insured under this policy 
on a land contract and the purchasers took immediate possession. Twenty days 
after the execution of the land contract, on June 24, 1935, a fire occurred in the 
insured premises caused by the operation of an alcohol distillery which had been 
installed after the change of possession. Neither defendant companies nor the agent 
were ever notified from the date of the execution of the land contract and change 
of possession of the premises to the date of the fire of any such change of interest. 
Plaintiff filed proof of loss and defendant denied liability. 

Plaintiff claimed that there had grown up a course of practice with defendant 
companies and their agent that whenever there was a change in interest and posses- 
sion of its properties so insured, plaintiff would notify the insurance agency the 
first of the following month that such change in interest and possession had taken 
place the previous month; that because of. such procedure, consented to over a long 
period of time by the agent company, and covering many different pieces of prop- 
erty in former transactions, a course of conduct had been followed which led the 
insured to believe that such policies would not be void for lack of immediate notice 
of change of interest: that because such indorsement and consent to change of 
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possession had always been agreed to by defendants, and because of the nature of 
the authority given by defendants to their agent and the agent’s knowledge of the 
circumstances, defendant insurance companies are estopped from forfeiting the 
contract in this case. 

On the trial the court held that there was no proof of such course of conduct 
entered upon or consented to by defendants’ agent or by defendants that would 
result in a waiver of the conditions of the policy; that no principle of estoppel was 
applicable to the case, and that by the terms of the policy the insurance company 
was not liable because it had not been notified of the change in interest and posses- 
sion and increase of hazard in the use of the premises; and accordingly entered a 
judgment of no cause of action. 

The question before us is whether there was any course of conduct indulged in 
or consented to by defendants’ agent which would lead plaintiff to believe that it was 
unnecessary to notify the agency of a change of interest or possession until the first 
of the month following such change. The plaintiff contends that if such facts are 
proved there would result a waiver of these provisions of the contract of insurance 
and that defendants would be estopped from insisting upon adherence to the terms 
of the policy. It therefore becomes necessary to examine the practice of plaintiff 
and defendants’ insurance agent regarding notification of change of interest and 
consent of defendants to such change in their previous transactions. 

On the trial, plaintiff's office manager testified that the procedure, which was 
followed in such cases, was that whenever plaintiff sold property or foreclosed or 
canceled a vendee’s interest, all of the accumulations of each month’s sales and 
cancellations for that particular month were placed in a file and afterward given to 
an employee, who in turn notified the insurance agent to have the proper indorsement 
of change of interest placed on the policies. He testified as follows: 

“Q. To your knowledge, your office never called up the Parker-Davis Agency 
immediately upon the sale of a piece of property? A. No. 

“Q. Always followed this procedure of notifying them the subsequent month? 
A. Yes.” 

Plaintiff’s employee in charge of such notifications testified that plaintiff's book- 
keeper at the beginning of the month would give her all changes for the month pre- 
vious to this date. She testified that she would notify the insurance agency of what 
indorsements they wanted, and that the regular procedure was to notify the agency 
once a month. “Well, around the first of the month, she (plaintiff's bookkeeper ) 
would give me these slips stating each individual new contract or cancellation. I 
would take care of it as soon as T could get to it.” 

An officer of the insurance agency was sworn by plaintiff and testified to the 
following as to the procedure followed in making such indorsements : 

“From time to time the Title & Trust Company would write us a letter, usually 
about once a month, possibly twice a month, and in that letter they would set forth 
the various changes affecting the various policies that we had in force for them. 
* * * This letter would cover changes such as new contract purchasers on the 
properties, or satisfaction of interests of the Title & Trust Company where they 
would have sold property to more than one party and had no further interest in the 
property: would cover any changes of any nature affecting the title interest of the 
property; and this letter would usually cover the transaction. * * * We would pro- 
ceed to issue the endorsements effective as of the date of the letter, setting forth 
the changes as outlined in the letter. * * * 

“The Court: What would you do upon receipt of the letter? A. An endorse- 
ment, making an endorsement effective as of the date of the letter, although that 
would not necessarily mean that was the date that the transaction was consummated. 
For example, we may receive a letter dated May 25, asking us to endorse the addi- 
tional interest of a contract purchaser on a property where, as a matter of fact, the 
contract purchaser's interest may have attached on the 5th day of that month, or 
20 days prior, but all we would have to go by was the date of the letter, and we 
would issue an endorsement effective as of the date of the letter, * * * ” 

[1] It therefore appears that whenever plaintiff received indorsements and con- 
sent of change of interest from the insurance agent, it had notice that such change 
of interest was agreed to only as of the date on which plaintiff had notified the 
agent. Because of the fact that defendants’ agent invariably limited its indorse- 
ments consenting to change of interest and possession “effective as of the date of 
the letter” which notified it of such change, neither the insurance agent nor defend- 
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ant companies can be said to have led plaintiff to believe that such change in the 
terms of the policy would be considered to be effective at any time prior to receiv- 
ing such notifications. In this case the change of interest occurred on June 4, 1935. 
Twenty days later the fire causing the damage took place. Neither defendants’ 
agent nor defendants were ever notified of any change of interest prior to the fire. 

Appellant calls our attention to the case of Zeitler v. Concordia Fire Insur- 
ance Co., 169 Mich. 555, 135 N.W. 332, 333, in which this court held, under an 
insurance policy similar to the one before us, that a change of interest without 
the agreement of the insurer did not void the policy. 

In that case the policy was issued to the estate of a deceased person on May 
5, 1910, during probate proceedings. Before this policy was issued, and on May 
2, 1910, the administrator obtained from the probate court a license to sell the 
property. On June 10, 1910, about a month after the policy was issued, the 
administrator entered into a contract for the sale of the property, giving a land 
contract in the usual form which was executed and delivered on the day stated, 
the plaintiff, as administrator, agreeing to sell to the purchaser for a certain 
down payment and other stipulated payments; the entire sum stipulated, to be 
paid on or before June 1, 1911. Possession of the premises was not to be given 
to the purchaser until December 1, 1910. The sale was confirmed by the probate 
court on June 13 and the fire which destroyed the insured property occurred 
October 9, 1910. Subsequent to the fire the purchaser made full payment on 
the contract and received deed from administrator on December 5, 1910. In 
discussing these circumstances, the court said: 

“The administrator did not own the property, and had no interest in it 
except to perform his official duty in that connection, as an agency of the pro- 
bate court. Neither the actual owner of the property or creditors of the estate 
are named in the policy or were known to the insurer, so far as disclosed. The 
business was done with the administrator, necessarily known to be a temporary 
official in charge while the property was going through the probate court. * * * 
Although there is some conflict upon the question, the weight of authority recog- 
nizes the general rule that, where possession and control of the property and an 
insurable interest are retained by the insured, an executory agreement for its 
sale does not so violate the spirit of such conditions as to render the policy void. 
* * * In fire insurance the moral hazard, as well as the physical is recognized 
as an important factor. The legitimate object of, and primary reason for the 
restrictive clauses in a policy is protection of the insurer against risks materially 
different from those undertaken at the ‘time of issuing the policy. To that end 
the insurer is entitled to insist on a continuance of the personal vigilance, pos- 
session, supervision, control, care, and moral responsibility in relation to the 
property stipulated in the contract. In this case the insured was an estate, and 
the contract must be presumed to have been made with reference to the usual 
changing conditions of property in the hands of an administrator, passing 
through probate. At the time of the fire, it was yet in his hands, passing through 
probate, and the legal title was in the estate, which yet had an insurable interest 
in excess of the loss. The legal title, possession, care, custody, and moral and 
physical hazard were unchanged.” 

The court held that because neither the moral or physical hazard of the 
risk was increased, the policy of insurance would not be forfeited. In the case 
before us there was a change of interest, including change of possession. 

In Excelsior Foundry Co. v. Assurance Co., 135 Mich. 467, 98 N.W. 9, 3 
Anun.Cas. 707, the court had occasion to pass upon the question of whether a 
policy of insurance, containing terms regarding change of interest similar to 
that in the case before us, would be forfeited, because of a certain change of 
interest, without notice to the insurer. A fire insurance policy had been issued 
on factory buildings erected on land held by the insured under a part-paid con- 
tract from one Wheeler. Subsequently, the insured contracted to sell the plant 
to Wheeler and resassign the contract. The contract was reassigned, half of the 
consideration paid to the insured and a bill of sale of the plant delivered to a 
third person, to be delivered to Wheeler upon full payment, it being agreed 
that title was not to pass until such payment. Before delivery of the bill of 
sale, a fire occurred. The court held because the contract for the premises upon 
which the insured buildings were located, had been reassigned to Wheeler by 
the insured after he had insured the buildings and because Wheeler had paid 
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the insured $1,000 in cash, and had given a note for the balance of the purchase 
price, secured by a block of valuable stock, that a transaction of this nature 
constituted such a material change in the interest of the insured as to void the 
policy. The rule to be drawn from this case is that where there is material 
change in the interest of the insured, such a policy will be void. 

{2] In this case, defendants’ agent did nothing by representation or conduct 
that would result in waiver of the conditions of the policy. There was a material 
change in interest and possession of the property insured without the written 
agreement or indorsement of defendants or its agent consenting thereto, as 
required by the contract of insurance. The policy, therefore, was void at the 
time the fire occurred. The determination of this question makes it unnecessary 
to discuss other matters raised on the appeal. 

The judgment is affirmed with costs to the defendant. 

Wiest, C. J., and Butzel, Bushnell, Sharpe, Potter, and North, JJ., concur. 


AMERICAN CONSTITUTION FIRE ASSUR. CO. et al. v. O’MALLEY, 
Superintendent of Insurance. No. 34629. 
Supreme Court of Missouri. Dec. 9, 1937. 
Rehearing Denied Feb. 25, 1938. 
113 Southwestern Reporter (2d) 795. 
1. RATE. 

Under statute, each fire insurance company, independent of other companies, 
must maintain its own public rating record from which the rate of premium it 
expects to charge for insuring a particular risk may be readily determined 
(Mo.St.Ann. §§ 5860, 5861, pp. 4474, 4475). Per Frank Gantt, and Douglas, JJ. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

2. UNIFORM RATE. 

Under statute, a uniform rate to be charged by all fire insurance companies 
is not fixed or maintained, but each company in the first instance fixes its own 
basic schedule of rates and must proceed individually to obtain an increase in its 
rates (Mo.St.Ann. §§ 5860, 5861, 5864, pp. 4474, 4475, 4476). Per Frank Gantt and 
Douglas, JJ. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

3. INCREASE. 

Whether a given company is entitled to an increase in rates to be charged for 
fire insurance must be determined from the individual experience of the com- 
pany asking therefor (Mo.St.Ann. §§ 5860, 5861, 5864, pp. 4474, 4475, 4476). Per 
Frank, Gantt, and Douglas, JJ. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

5. JURISDICTION. 

Fire insurance companies, which sued*jointly to secure approval of a pro- 
posed rate increase based on aggregate experience, were bound by the theory 
of joint action alleged as respects jurisdiction, since they could not sue jointly 
and secure relief individually (Mo.St.Ann. § 5874, p. 4482). Per Frank, Gantt, 
and Douglas, JJ. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

7. JOINT ACTION. 

Under statute, a joint action based on aggregate experience to review an 
order of the superintendent of insurance refusing to approve a proposed increase 
in rates for fire and windstorm insurance may not be maintained in absence of 
any allegation of joint interest or right in or to the business covered by the 
rates (Mo.St.Ann, §§ 5860, 5861, 5864, 5874, pp. 4474, 4475, 4476, 4482). Per Frank, 
Gantt, and Douglas, JJ. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

8. INCREASE OF RATES. 

The state courts may not be invoked to secure an increase in rates for fire 
and windstorm insurance without showing that existing rates are confiscatory 
or are so low as not to afford a reasonable profit, and such facts cannot be 
shown in a joint action based on the aggregate experience of all of the com- 
panies involved because they have no joint interest or right in or to the business 
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covered by the rates (Mo.St.Ann. §§ 5860, 5861, 5864, 5874, PP. 4474, 4475, 4476, 
4482). Per Frank, Gantt, and Douglas, JJ. 


(For other cases, see Insurance, Dec. Dig. § 10.) 
9. JOINT ACTION. 


Statute authorizing the superintendent of insurance to order a reduction of 
rates charged by stock fire insurance companies, if investigation reveals that 
an unreasonable profit is being produced by existing rates, does not operate to 
authorize a joint action by fire insurance companies based on aggregate exper- 
ience to review an order of the superintendent of insurance refusing to approve 
a proposed increase in rates (Mo.St.Ann. §§ 5873, 5874, pp. 4480, 4482). Per 
Frank, Gantt, and Douglas, JJ. 


(For other cases, see Insurance, Dec. Dig. § 10.) 
10. REVIEW. 


Statute providing that the orders of the superintendent of insurance shall 
be reviewable by a proper action in the courts does not authorize a joint action 
by fire insurance companies based on aggregate experience to review an order 
of the superintendent of insurance refusing to approve a proposed increase in 
rates, since, in the absence of a statement in the statute as to what character of 
action would be a proper action, such question must be governed by the general 
law and procedure applicable to such a situation, and in absence of joint interest 
a joint action cannot be maintained (Mo.St.Ann. § 5874, p. 4482). Per Frank, 
Gantt, and Douglas, JJ. 


(For other cases, see Insurance, Dec. Dig. § 10.) 
16. APPROVAL. 


Insurance commissioner’s order, refusing to approve a proposed rate increase 
submitted jointly by a group of fire insurance companies which tendered both 
individual and combined experience tables, precluded successor commissioner 
from entering a new order retrospective in operation approving four-fifths of 
the proposed increase as in the matter of a “pending application” for an 
increase in rates based on individual experience and directing the distribution 
among the companies of four-fifths of the increased rates which had been 
collected and impounded by the court pending suit (Mo.St.Ann. § 5874, p. 
4482). Per Frank, Gantt, and Douglas, JJ. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

18. JOINT ACTION. 

A joint action to review an order of the superintendent of insurance refusing 
to approve a proposed increase in rates for fire and windstorm insurance did 
rot authorize a subsequent compromise as in settlement of a “pending issue,” 
since purported review suit was not within the court’s jurisdiction because 
jointly brought and did not preserve question of validity of order as a “pending 
issue” (Mo.St.Ann. § 5874, p. 4482). Per Frank, Gantt, and Douglas, JJ. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


19. INCREASE IN RATE. 

Where there was no issue concerning proposed increase in rates pending in 
either court or before the superintendent of insurance, an order attempting to 
approve four-fifths of previously rejected proposed increase was void because 
made without jurisdiction, and proposed distribution of funds, accumulated from 
increased rate, which had been collected and impounded by the court pending 
unauthorized suit among the various companies, was likewise void as based on 
a void order (Mo.St.Ann. § 5874, p. 4482). Per Frank, Gantt, and Douglas, JJ. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


20. APPROVAL. 

Order of superintendent of insurance refusing to approve a proposed increase 
in rates for fire and windstorm insurance was binding on companies involved 
and prevented them from raising rates unless proper action was brought in a 
court of competent jurisdiction to review the order and unless upon such review 
they obtained a decree adjudging them to be entitled to the proposed increase 


*(Mo.St.Ann. §§ 5864, 5874, pp. 4476, 4482). Per Frank, Gantt, and Douglas, JJ- 


(For other cases, see Insurance, Dec. Dig. § 10.) 
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INCREASE IN RATE. 
Where joint action was brought to review an order of the superintendent of 
insurance refusing to approve a proposed increase in rates for fire and wind- 
storm insurance, title to fund accumulated by collection of increased rates pend- 
ing suit was in the policyholders, who were entitled to its return, since such 
suit was unauthorized and left the order of the superintendent denying the 
proposed increase in full force (Mo.St.Ann. §§ 5864, 5874, pp. 4474, 4482). Per 
Frank, Gantt, and Douglas, JJ. 
(For other cases, see Insurance, Dec. Dig. § 10.) 

24. JOINT ACTION. 

A joint action to review an order of the superintendent of insurance refus- 
ing to approve a proposed increase in rates for fire and windstorm insurance 
was properly dismissed, and judgment directing distribution of fund accumulated 
by coJlection of increased rates pending suit among the policyholders was 
properly entered (Mo.St.Ann. § 5860 et seq., p. 4474 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Tipton, Leedy, and Ellison, JJ., dissenting 

En Banc. 

Appeal from Circuit Court, Cole County; Nike G. Sevier, Judge. 

Action by the American Constitution Fire Assurance Company and others 
against R. E. O'Malley, Superintendent of the Insurance Department of the 
State of Misscuri. Judgment for defendant, and the plaintiffs appeal. 

Affirmed, and cause remanded with directions. 

Robert J. Folonie, of Chicago, Ill., E. R. Morrison and Homer H. Berger, 
both of Kansas City, Ragland, Otto & Potter, of Jefferson City, and Igoe, Carroll 
& Keefe, of St. Louis, for appellants. 

John T. Barker and Floyd E. Jacobs, both of Kansas City, for respondent. 






MARCUS v. QUEEN INS. CO. OF AMERICA. 
SAME v. ROYAL INS. CO., Limited. Nos. 47, 48. 
Court of Errors and Appeals of New Jersey. Jan. 26, 1938. 


197 Atlantic Reporter 25. 
1. CANCELLATION. 


The service of written notice of cancellation of fire policy upon insured’s agent 
in charge of principal office of insured, which was a domestic corporation, consti- 
tuted cancellation of policy so that fire subsequently occurring was not covered, 
where statutes required corporation to have principal place of business within state 
with agent in charge upon whom service could be had, and provided that any notice 
required to be given to officers of domestic, corporation should be sent to principal 
office of corporation as against contention statutes applied only to bringing party 
into court, and that notice of cancellation could not be served upon the agent in 
charge of principal office. 2 Comp.St.1910, p. 1627, § 43c; Comp.St.Supp.1924, § 
47—28d (1); N.J.St.Annual, 1932, § 99—77. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

2. STANDARD FORM. 

Fire policies must be in form prescribed by commissioner of banking and insur- 
ance in pursuance of statutory. N.J.St.Annual, 1932, § 99—77, 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

3. CANCELLATION. 


A written notice of cancellation of fire policy delivered by insurer personally to 
agent in charge of principal office of insured, which was a domestic corporation, was 
as effective to cancel policy as though the notice had been sent to a principal office as 
directed bv statute. 2 Comp.St.1910, p. 1627, § 43c; Comp.St.Supp.1924, § 47— 
28d(1); N.J.St.Annual, 1932, § 99—77. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

Appeal from Supreme Court, Bergen County. 

Actions by George I. Marcus, trustee in bankruptcy of Bergen Recreation 
Centre, against the Queen Insurance Company of America, and against the Royal 


Insurance Company, Limited, on fire insurance policies. From adverse judgments, 
the plaintiff appeals. 
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Affirmed. 

Murray Greiman, of Jersey City, for appellant. 

Arthur T. Vanderbilt, G. Dixon Speakman, and O. Blake Wilcox, all of Newark, 
for respondents. 

Lioyp, Justice. 

These cases were heard by the trial judge, sitting without a jury, on stipulations 
of the facts. The actions were to recover on policies of insurance insuring against 
fire loss, and contained the following provision: “This policy shall be cancelled at 
any time at the request of the insured or by the company by giving five days notice 
of such cancellation.” 

By the stipulation it is set forth that in the certificate of incorporation of the 
insured, which is recorded in the county clerk’s office of Bergen county and filed in 
the office of the Secretary of State, the principal office of said corporation is located 
at 657 Anderson avenue, Cliffside Park, N. J., and that the agent in charge thereof 
and upon whom process could be served is Bernard S. White. 


On November 21, 1935, the companies served on White, personally, written 
notices that they elected to cancel the policies and advised that all liability under 
the policies would absolutely cease five days thereafter, and that the excess of 
premium, if any, would be refunded upon demand. A fire occurred on December 
12, 1935, and it was for this loss that the actions were brought. The trial judge 
gave judgments for the defendants, and from these judgments the present appeals 
are taken. 

The ground of appeal in each case is that the service of the cancellation notice 
on White was insufficient to constitute a cancellation of the policies. The General 
Corporation Act of 1896, as supplemented by chapter 243, § 1, Laws 1916, p. 507, 
Comp.St.Supp. 1924, § 47—28d (1), provides: “Every corporation heretofore qr 
hereafter organized under the laws of this State, and every foreign corporation 
authorized to transact business in this State, shall maintain a principal office within 
the State of New Jersey, and an agent in charge of said principal office upon whom 
process against the corporation may be served.” 

Section 43c of the statute, 2 Comp.St.1910, p. 1627, provides: “Every certificate 
report or statement now or hereafter required by any law of this state to be made 
to any officer or department of this state, or to be published, filed or recorded by 
any corporation, domestic or foreign, shall, in law, set forth the location (town or 
city, street and number, if number there be) of its principal office in this state, and 
the name of the agent therein and in charge thereof, and upon whom process against 
the corporation may be served; no certificate, statement or report shall hereafter be 
received, filed or recorded by any officer or in any office of this state unless the 
same shall comply with the foregoing provisions; such office of any domestic corpo- 
ration so registered shall be and be deemed the office and post-office address of such 
domestic corporation, its officers, directors and stockholders, and whenever by the 
provisions of any law of this state any notice is required to be given to the corpora- 
tion, its officers, stockholders or directors, such notice shall be sent. by mail or 
otherwise, as the law may require, to such registered office, and such notice so given 
shall be and be deemed sufficient notice.” 

It is claimed that by the provisions above set forth process tended to bring 
a party into court only is contemplated, and that effective notice of cancellation 
could not be served on the named agent. 

[1] By the legislation three requirements are exacted: (1) That a principal 
office shall be maintained and an agent in charge of said office designated; (2) that 
such office shall be deemed the office and post office address of “such domestic 
corporation, its officers, directors and stockholders,” section 43c; and (3) that when- 
ever by the provisions of any law of this state “any notice is required to be given 
to the corporation, its officers, stockholders or directors, such notice shall be sent 
by mail or otherwise, as the law may require, to such registered office, and such 
notice so given shall be and be deemed sufficient notice.” 

The first two provisions the insured complied with and designated White as 
the man in charge. He was therefore in every sense the person designated as the 
representative of the company upon whom notice should be served. 

[2] The limiting effect of the words “upon whom process against the corpora- 
tion may be served,” claimed by the appellant, is clearly untenable in view of the 
extended authority specified in section 43c. The policies sued on are in the form 
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prescribed by the Commissioner of Banking and Insurance in pursuance of statutory 
authority, chapter 35, Laws 1932, p. 53, § 3, N.J.St. Annual 1932, § 99—77, and 
designated as “standard fire insurance policies,” and under the act no other form 
could be availed of in this state. The notice prescribed by the standard form and 
as used in the policies in the present cases was, we think, within the contemplation 
of section 43c of the statute, and notice to the agent was notice to the company. 

[3] That the stipulation fails to state that the notice was sent to the designated 
office is of no importance in view of the fact that White was the person in charge, 
and the one to receive the notice if it were either so mailed or delivered. Direct 
service effected this object as certainly, if not more so, than a notice addressed to 
the office. 

Quite apart from the statute the creation and location of the principal office and 
the appointment of White as the agent in charge may in themselves be sufficient to 
clothe the agent with authority to receive notice of cancellation, Snyder v. Insur- 
ance Co., 59 N.J.L. 544, 37 A. 1022, 59 Am.St.Rep. 625, and Cheshansky v. Insur- 
ance Co., 102 N.J.L. 414, 131 A. 910, but our conclusion, based on the construction 
of the statutes, makes it unnecessary to so determine. 

The judgment is affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Parker, Lloyd, Case, 
Bodine, Donges, Heher, and Perskie, and Judges Hetfield, Dear, Wells, Wolfskeil, 
Rafferty, and ‘Walker—15. 

For reversal: None. 


ABERNETHY v. MECKLENBURG FARMERS’ MUT. FIRE INS. CO. No. 522. 
Supreme Court of North Carolina. Feb. 2, 1938. 
195 Southeastern Reporter 30. 
1, BURDEN OF PROOF. 

In action on a mutual fire policy wherein insurer admitted issuance of policy 
and insured proved loss and filing of claim, burden of proving the affirmative 
defense that policy was void for nonpayment of an assessment was on insurer, 

(For other cases, see Insurance, ‘Dec. Dig. § 646[4].) 

ASSESSMENT. 

Where an assessment pursuant to a mutual fire policy was not made in accord 
with a statute requiring assessment order to be recorded in a hook together with a 
statement of company’s condition, amount of assessment and particular losses: 
covered, insured could recover for fire loss sustained although he did not pay 
assessment until after time for payment had expired. Code 1935, § 6353. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

4, CONSTRUCTION. 

Courts are liberal in interpreting insurance contracts in favor of policyholders, 
as they are prepared and written by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Superior Court, Mecklenburg County; J. A. Rousseau, Judge 

Action by Emelyn A. Abernethy against the Mecklenburg Farmers’ Mutua! 
Fire Insurance Company on a fire policy. Verdict and judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

This is an action brought by plaintiff to recover of defendant the sum of 
$900 and interest, from December 13, 1934, on a policy of insurance issued by 
defendant to plaintiff. The plaintiff alleges: 

“3. That on or about March 16, 1929, plaintiff became a member of defendant 
corporation, and thereupon defendant issued to plaintiff its fire insurance contract 
upon a harn and residence located in Mallard Creek Township, Mecklenburg 
County, about one and one-half miles southeast of Derita, the amount of the 
insurance upon said residence being $800.00, and the amount of insurance upon said 
barn being $100.00, said amounts being three-fourths of the value of said property. 
all of which will more fully appear by reference to application to defendant, No. 
2107. 


, 


That plaintiff continued to be a member of defendant, and is now a mem- 
ber of defendant, under the terms of said application and policy, and, on or about 
December 12, 1934, the residence and barn insured by said fire insurance contract, 
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from causes unknown to plaintiff, ignited and caught fire and said residence and 
said barn were totally destroyed by fire. 

“5. That thereupon plaintiff duly notified defendant of said loss under the 
terms of said policy caused directly by said fire on December 13, 1934, and duly 
made claim upon said defendant for the sum of $900.00 due plaintiff by defendant 
under the terms of said policy. 

“6. That, although plaintiff has observed and kept the terms of said policy, 
defendant has failed and refused and still fails and refuses to abide the terms of 
said policy and pay the amount of loss sustained by plaintiff as herein narrated in 
the sum of $900.00, which defendant promised and agreed to pay under the terms of 
said policy to plaintiff.” 

The plaintiff prayed judgment for $900 and interest from December 13, 1934. 

The defendant, in answer, says: 

“3. That on or about the 27th day of July, 1932, the plaintiff herein was issued 
policy #389 in the defendant company, which policy stipulated that it was to take 
the place of and cancel plaintiff’s Policy #2107. Except as herein admitted, the 
allegations of paragraph 3 are untrue and are denied. 

“4. That the allegations contained in paragraph 4 of the complaint are untrue 
and are denied. 

“5. That the allegations contained in paragraph 5 of the complaint are untrue 
and are denied. 

“6. That it is true that the defendant has refused and still refuses to pay any 
claim of the plaintiff for the reason that the said defendant is not indebted to the 
plaintiff under the terms of its policy, or for any other reason; otherwise, the 
allegations contained in paragraph 6 of the complaint are untrue and are denied, 
etc.” 

And for further answer and defense, the defendant alleges: 

“1. That under the terms and provisions of its policy issued to the plaintiff 
as hereinbefore set out, an assessment was levied against the said plaintiff, being 
Assessment No. 38, and notice thereof was duly mailed to the said plaintiff on 
October 1, 1934, which notice stated that the said assessment was due within thirty 
days from that date. 

“2. That on November 20, 1934, a duplicate notice was mailed to the plaintiff, 
stating that her protection would cease after November 30, 1934. 

“3. That the said assessment was not paid until December 12, 1934, which was 
more than 13 days overdue, and after the plaintiff's property had been destroyed 
by fire, as alleged in the complaint and without knowledge by the defendant that 
loss had occurred.” 

The issues submitted to the jury and their answers thereto were as follows: 

“1. Did the defendant execute and deliver to the plaintiff a policy of insur- 
ance, as alleged in the complaint? Ans. Yes. 

“2. What amount, if any, is the plaintiff entitled to recover of the defendant? 
Ans. $900.00.” 

The court below charged the jury as follows: “Gentlemen of the jury, in this 
case there will be two issues submitted: ‘1. Did the defendant execute and deliver 
to the plaintiff a policy of insurance, as alleged in the complaint?’ The Court 
charges you, gentlemen, that if you find the evidence to be true, as testified to by 
the witnesses—the witnesses for the plaintiff and the witnesses for the defendant 
—and the record evidence offered in this case—if you find those facts to be true, 
it would be your duty to answer this issue ‘Yes’. ‘2. What amount, if any, is 
the plaintiff entitled to recover of the defendant?’ The Court instructs you, on 
that issue, that if you find the evidence to be true, as testified to by the witnesses in 
this case, it would be your duty to answer that issue in the sum of $900.00. You 
may. take the issues, gentlemen, and say how you find.” To the above charge 
counsel for the defendant objected on the ground that the court had deprived the 
defendant of its defense that the plaintiff had failed to pay the assessment of 
October 1, 1934, and that consequently the policy was void. The defendant’s objec- 
tion was overruled. Exception by defendant. 

Judgment was rendered by the court below on the verdict. The defendant 
excepted and assigned errors to the charge of the court and the judgment as 
signed, and appealed to the Supreme Court. The necessary facts will be set forth 
in the opinion. 

Pharr & Bell, of Charlotte, for appellant. 
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H. L. Taylor, of Charlotte, for appellee. 

CLARKSON, Justice. 

[1] We do not think the exceptions and assignments of error made by defend- 
ant can be sustained. The plaintiff introduced the policy on which she sues, and 
testified as to the burning of the buildings on the premises covered by the policy, 
and that the value of the property destroyed by fire on December 12, 1934, was 
$900. 

Plaintiff testified, in part: “The buildings on the premises burned on December 
12, 1934. Well, on the night of December 11th, or near about December 12th. They 
were completely destroyed by the fire. In my opinion the buildings were worth 
$1,200.00. I got no notice of any assessment, nor any notice that the Insurance 
Company intended to cancel my policy. I have not changed my address since | 
took out this policy. If the notice came to my house in the ordinary course of 
events, I should have gotten it. I filed a written claim for the loss with the 
Insurance Company. They refused to pay it. * * * I never at any time failed to 
promptly pay any assessment that I got notice of. So far as I know, I paid all the 
assessments that were due on these policies. I never got any notice of any effort 
or attempt on the part of the Company to cancel these policies until this letter of 
February 11th.” This was after the property was burned. The plaintiff rested. 

In Hedgecock vy. Insurance Co., 212 N.C. 638, 640, 194 S.E. 86, 87, Barnhill, J. 
says for the court: “The defendant having admitted the issuance of the policy, th: 
death of the insured and due proof of death, the burden of proof rested upon the 
defendant to establish its affirmative defense.” 

The secretary and treasurer of defendant company testified: “I made out this 
Policy No. 2107 on March 16, 1929. These policies were all taken up and new 
policies issued in 1932. This policy was superseded by Policy No. 389. That was 
done with all the policies outstanding in the company. Policy No. 389 was mailed 
to Miss Abernethy at her address, Charlotte, Route 8. Miss Abernethy has had a 
policy with the Company since March 16, 1929. All of our correspondence with 
her was sent to that address. I sent out all the notices of assessments to the 
policvholders. I did it personally. * * * (Cross-examination) We issued Policy 
No. 389 to take up Policy No. 2107. We never got possession of Policy No. 2107. 
We mailed the new policy to Miss Abernethy. There is a record here in the book.” 

One of the directors of defendant company testified: “Without any explana- 
tion, Mr. Abernethy came over to mv house one afternoon and we were talking 
about this policy, and T told him that I thought it ought to be paid, before T knew 
the circumstances about it. At the time I told Mr. Abernethy that he ought to be 
paid, I did not know the full facts about the matter.” 

There was evidence to the effect that plaintiff received no new policy and 
had no notice of the cancellation of policy No. 2107, dated March 16, 1929, and 
it was never taken up or delivered to defendant company. The plaintiff contends 
that the alleged cancellation was contrary to law. 

The court held as a matter of law, under Public Laws 1899, chapter 54, §§ 
36 and 37, heing section 6353 of the Consolidated Statutes, that it was the duty 
of the defendant to show that the assessment referred to was legally made, and 
that consequently the failure to pay would void the policy. 

N.C.Code 1935, Michie, § 6353, is as follows: “When a mutual fire insurance 
company is not possessed of cash funds above its reinsurance reserve sufficient 
for the payment of insured losses and expenses, it must make an assessment for 
the amount needed to pay such losses and expenses upon its members liable to 
assessment therefor in proportion to their several liabilities. The company shall 
cause to be recorded in a book kept for that purpose the order for the assess- 
ment, together with a statement which must set forth the condition of the 
company at the date of the order, the amount of its cash assets and deposits, 
notes, or other contingent funds liable to the assessment, the amount the assess- 
ment calls for, and the particular losses or liabilities it is made to provide for. 
This record must be made and signed by the directors who voted for the order 
before any part of the assessment is collected, and any person liable to the 
assessment may inspect and take a copy of the same,” etc. 

The defendant contends: “It will undoubtedly be conceded that, but for the 
provisions of section 6353 of the Consolidated Statutes, Rev. § 4742; Pub.Laws 
1899, c. 54, §§ 36, 37, the assessment of October Ist, 1934, which the plaintiff failed 


to pay, was properly levied and binding upon her. * * * A policy of insurance 
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is a contract, and is to be governed by the same principles as govern other con- 
tracts.” 

{2| The above statute was passed in 1899, chapter 54, §§ 36, 37. This law 
was in existence before the contract of insurance in this case was made, on 
March 16, 1929. In this jurisdiction the laws existing at the time and place of 
a contract form a part of it. Bateman vy. Sterrett, 201 N.C. 59, 159 S.E. 14; 
Alexander v. Boyd, 204 N.C. 103, S.E. 462; Hood ex rel. Bank of Summerfield v. 
Simpson, 206 N.C. 748, 175 S.E. 193. 


In the Hood Case, supra, at page 757 of 206 N.C., 175 S.E. 193, 198, citing a 
wealth of authorities, it is said: “It is well settled that general laws of a state 
in force at time of execution and performance of a contract become a part 
thereof and enter into and form a part of it, as if they were referred to or 
incorporated in its terms.” 

[3, 4] We think the evidence clearly shows that the statute was not complied 
with. This statute was no doubt passed to protect the policyholders. It may be 
that the attempted cancellation under defendant's by-laws was not in accordance 
with its provisions. But, from the view we take of this case, this question is not 
necessary to be decided. 

The defendant in its brief says: “The defendant company has saved the 
farmers of Mecklenburg County thousands of dollars upon their insurance 
premiums, because of the honesty and ability of its directors and the loyalty of 
its members. It is respectfully submitted that this plaintiff should not be 
allowed to object now to a mere technicality which she could not show has 
injured her or any of her fellow-members in any way. It is further respectfully 
submitted that the lower court erred in holding that this defendant had failed to 
prove the validity of its assessment.” This is well said, and we approve of most 
of the statement, but policyholders are entitled to have their contracts construed, 
be they ever so technical, as written. The courts are liberal in the interpretation 
ci such contracts in favor of the policyholders, as they are prepared and written 
by the insurer. 

For the reasons given, the judgment of the court below is affirmed. 


7ETNA INS. CO. v. O. E. WOODS LUMBER CO. No. 27234. 
Supreme Court of Oklahoma. Feb. 8, 1938. 
76 Pacific Reporter (2d) 273. 
1. LOSS PAYABLE CLAUSE. 

A “loss payable” clause attached to fire policy providing that loss should be 
payable to insured and his mortgagee as their respective interests appear, subject 
to terms and conditions of policy, does not create independent contract of insurance 
for separate protection of mortgagee as in a “union” or “standard” mortgage clause, 
hut merely designates mortgagee as an appointee of fund with rights dependent 
upon, and no greater than, those of insured. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. MORTGAGE. 

_ A clause styled “loss payable clause” attached to fire policy providing that loss. 
if any, should be adjusted only with named insured and payable to insured and 
mortgagee as their respective interests might appear, subject to all terms and con- 
ditions of policy, was a “loss payable clause” as respects applicable limitation 
statute. 

(For other cases, see Insurance, Dec. Dig. § 619.) 

3. LIMITATION OF ACTION. 

An action by mortgagee to recover under loss payable clause attached to fire 
policy was not governed by general limitation statute, but by 12 month limitation 
contained in statutory form, and action was barred where not commenced within 12 
months after date of loss. 36 Okl.St.Ann. § 244, St. 1931, § 10557. 

(For other cases, see Insurance, Dec. Dig. 619.) 

4. LIMITATION OF ACTION. 

The application of short limitation period contained in statutory form of fire 
policy to mortgagee’s cause of action based on loss payable clause attached to fire 
policy so as to bar suit not commenced within 12 months after date of loss did not 
violate statute providing that any condition restricting party to contract from 
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enforcing his rights by usual legal proceedings was void. 
St.1931, § 9491; 36 Okl:St.Ann. § 244, St.1931, § 10557. 
(For other cases, see Insurance, Dec. Dig. § 619.) 
Syllabus by tne Court. 

1. A clause attached to a policy of fire insurance called a “loss payable” 
clause providing in substance that the loss, if any, is payable to the insured and 
his mortgagee as their respective interests appear, subject, nevertheless, to all 
the terms and conditions of the policy, does not create an independent contract 
of insurance for the separate protection and benefit of the mortgagee as in a 
“union” or “standard” mortgage clause, but merely designates the mortgagee as 


an appointee of the fund, with rights dependent upon, and no greater than, 
those of the insured. 


2. In an action by a mortgagee to recover on a loss payable clause attached 
to a fire insurance policy, the action may be defeated by any default on the 
part of the mortgagor and the 12-month statute of limitations prescribed by 
section 10557, O.S.1931, 36 Okl.St.Ann. § 244, is the applicable statute. 

3. Syllabus No. 4 in Connecticut Fire Ins. Co. v. Williams, 130 Okl. 15, 264 
P. 881, is overruled. 

Appeal from District Court, Rogers County; N. B. Johnson, Judge. 

Action on a fire insurance policy by the O. E. Woods Lumber Company 


ans the tna Insurance Company. Judgment for plaintiff, and defendant 
appeals. 


Reversed, with directions. 

Everest, McKenzie & Gibbens, of Oklahoma City, for plaintiff in error. 

Robson & Bassmann, of Claremore, for defendant in error. 

Hurst, Justice. 

This is an action on a fire insurance policy covering property owned by 
Wallace Reavis, originally in the amount of $1,200, which was later reduced to 
$1,000. The property in question was built by Reavis, who insured the same 
with the defendant on September 14, 1929. In November, 1931, N. Rice purchased 
the property and executed three promissory notes secured by a mortgage on 
said premises to the plaintiff, O. E. Woods Lumber Company. At the time of 
this conveyance, Rice became assignee and holder of the insurance policy, to 
which was attached a clause styled “loss payable clause,” which provided as 
follows: “Loss, if any, to be adjusted only with the insured named herein and 
payable to the insured and O. E. Woods Lumber Company as their respective 
interest may appear, subject nevertheless, to all the terms and conditions of 
the policy.” On March 3, 1933, the property was completely destroyed by fire, 
and thereafter, on May 13, 1934, plaintiff mortgagee brought this action seeking 
to recover the full amount of the policy. 

Shortly after the loss was sustained, the agent of plaintiff took an agent of 
defendant insurance company to view the loss, and defendant’s agent stated that 
he would notify the company, and plaintiff then took no further action, The 
plaintiff subsequently made demand for settlement from the defendant’s Tulsa 
office, but was referred to the Oklahoma City office, and no settlement was ever 
made. Thereupon plaintiff brought this suit. 

By its answer the defendant sets up that there had been a change of title 
without written consent endorsed on the policy and that the policy was null and 
void thereby; that there was no notice of the loss brought home to the defendant; 
and that the action was barred by the statute of limitations. The case was 
tried to the court without a jury and judgment was rendered for $1,000 in favor 
of the plaintiff. 

The defendant insurance company brings this appeal and presents three 
propositions. Defendant first contends that the action is barred by the statute 
of limitations, for the reason that it was not commenced within 12 months 
next after the date of loss as required by section 10557, 0.S.1931, 36 Okl.St.Ann. 
§ 244, which is the statute providing the standard form of fire insurance policies 
to be used in this state. It is argued that this provision is applicable to a 
mortgagee whose rights depend upon a “loss payable” clause, for the reason 
that such a clause is merely collateral to the original policy, the mortgagee 
being merely an appointee of the fund, and the rights of the mortgagee depend 
on the terms of the fire policy which are specified by statute. It is pointed 


15 Okl.St.Ann. § 216, 
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out by defendant that the same would not be true if the mortgagee took under 
a “union” or “standard” mortgage clause, for such clause creates an independent 
contract between the insurance company and the mortgagee, and to hold that 
they adopted the short limitation period of the statutory form of fire policy, 
by this independent agreement which is no part of that policy, would violate 
section 9491, O.8.1931, 15 Okl.St.Ann. § 216, providing: “Every stipulation or 
condition in a contract, by which any party thereto is restricted from enforcing 
his rights under the contract by the usual legal proceedings in the ordinary 
tribunals, or which limits the time within which he may thus enforce his rights, 
is void.” 


The short period of limitation does not violate this section as applied to the 
statutory policy or any collateral agreement which is a part of it, defendant 
argues, for the reason that it is statutory and not contractual, and the “loss 
payable” clause is in effect a part of the statutory policy. 

On the other hand, the plaintiff contends that, by reason of the case of 
Connecticut Fire Ins. Co. v. Williams, 1928, 130 Okl. 15, 264 P. 881, it is imma- 
terial which type of clause is used, for there is an independent contract created 
by both clauses, which make the short limitation period inapplicable under 
section 9491, supra. In effect it is contended that there is no distinction in 
this regard between the two types of clauses, and that whether or not the 
short period of limitation applies does not depend upon the type of mortgage 
clause attached to the policy, but: rather depends upon the type of contract 
in general in which it is inserted. 


[1-3] Before discussing the Williams Case, let us first notice what distinc- 
tion, if any, this court has made between the two types of clauses. In Fidelity- 
Phenix Fire Ins. Co. v. Cleveland, 1916, 57 Okl. 237, 156 P. 638, which case 
involves a “union” or “standard” clause and not a “loss payable” clause, the 
first and second syllabus of the court point out the distinction as follows: 

“Under what we call the ordinary or commercial loss payable clause, 
attached to policies of insurance, in substance, that ‘loss if any, payable to —-, 
mortgagee, as his interest may appear at the time of loss,’ where no other 
stipulations appear, defining the interest of the mortgagee, and there is a 
contract created between the insurer and the mortgagee, but it is merely 
collateral to the principal undertaking to pay the mortgagor; the mortgagee is 
merely an appointee of the fund, with rights dependent upon, and no greater 
than, those of the insured. If the policy becomes void, so it cannot be collected 
by the insured, the rights of the mortgagee likewise fail. 

“The clause, attached to an insurance policy usually called the ‘Union,’ or 
‘Standard’ mortgage clause, providing, in substance: ‘oss, if any, payable to 
——, mortgagee, as hereinafter provided; it being hereby understood and agreed 
that this insurance as to the interest of the mortgagee only herein, shall not be 
invalidated by any act or neglect of the mortgagor or owner of the property 
insured, * * * provided, that in case the mortgagor or owner neglects or refuses 
to pay any premium, * * * then, on demand, the mortgagee shall pay same’— 
creates an independent contract of insurance for the separate protection and benefit 
of the mortgagee. The fact that it is ingrafted on the contract of insurance 
contained in the policy issued to the owner and mortgagor does not affect its 
independent nature, except that reference will be had to the main body of the 
policy, to make the clause certain and effective. Under such clause, the mortgagee 
may maintain a suit in his own name to recover for a loss covered by the policy; 
and such cause of action cannot be defeated by ‘any act or neglect of the owner 
or mortgagor of the property insured.’ ” 

See, also, Vance on Insurance, pp. 656, 657. 

The same distinction has been noted in New York Underwriters v. Denson, 
1924, 100 Okl. 89, 227 P. 122; National Fire Ins. Co. v. Finerty Investment Co., 
1934, 170 Okl. 44, 38 P.2d 496: National Fire Insurance Co. v. Dallas Joint Stock 
Land Bank, 1935, 174 Okl. 596, 50 P.2d 326. In each of the cases cited the clause 
provided that the rights of the mortgagee shall not be defeated by the acts or 
defaults of the mortgagor, and were therefore properly construed as “standard” 
or “union” mortgage clauses. In such cases the clause established an independent 
contract between the insurance company and the mortgagee, and the default of 
the mortgagor did not prejudice the rights of the mortgagee in participating 
therein. In the case at bar, however, the clause merely designated the mortgagee 
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as the payee to the extent of its interest, “subject nevertheless, to all the terms 
and conditions of the policy.” This is clearly a “loss payable” clause, and under 
the authorities above cited the mortgagee is merely an appointee of the fund with 
rights dependent upon and no greater than those of the insured and may be 
defeated by any default on the part of the mortgagor. Inasmuch as the insured 
would be prohibited from bringing this action, which was commenced about 14 
months after the loss, by reason of the 12-month limitation term prescribed in 
section 10557, supra, it would seem to follow that the plaintiff mortgagee is also 
barred by the same limitation, if it does not violate section 9491, supra. 


Plaintiff claims that this question has been settled by the Williams Case, supra, 
where it was stated in the fourth syllabus thereof: “In an action by a mortgagee 
to recover on a loss-payable clause attached to a fire insurance policy, the special 
one-year statute of limitation is not the applicable statute. Such action is governed 
by the general statute of limitation relating to actions on contract.” 

In the body of the opinion, however, the court said: “This union or standard 
mortgage clause attached to the policy constitutes, then, a separate contract from 
the policy itself.” 

The court obviously failed to make a distinction between a “loss payable” 
clause and a “union” or “standard” mortgage clause, and does not cite or refer 
to Fidelity-Phenix Fire Ins. Co. v. Cleveland, supra, which appears to be the 
leading case on the subject. 

[4] The plaintiff contends that such a distinction is not necessary. The reason 
given is that in Fidelity-Phenix Fire Ins. Co. v. Cleveland, supra, the court stated, 
in discussing the “loss payable” clause, that such clause “creates a contract as 
to the mortgagee.” It is therefore argued that by reason of this phrase an inde- 
pendent contract between the insurance company and the mortgagee is created by 
either clause, and that there is no distinction between them. But it is noted that 
the court immediately qualifies that phrase by stating: “which is merely collateral 
to the principal undertaking to pay the mortgagor; and that the mortgagee is 
merely an appointee of the fund, with rights dependent upon, and no greater than 
those of the insured.” The isolated phrase cannot be considered by _ itself. 
Construing it all together it seems clear from the Cleveland Case that the mort- 
gagee under a loss payable clause is made merely a beneficiary under the contract 
and recognized as such by the insurance company, and the clause is collateral to 
the principal contract between the insurance company and the mortgagor, and in 
effect is a part thereof. We think this amply explains the meaning of the state- 
ment that such clause “creates a contract as to the mortgagee.” Therefore, it 
cannot be said that a “loss payable” clause creates an independent contract for 
the separate benefit and protection of the mortgagee the same as in the “union” 
or “standard” clause, so that the application of the 12-month limitation clause 
in the original policy violates the provisions of section 9491, supra. We think 
that the application of this short limitation period clearly depends upon the type 
of mortgage clause attached to the policy. We hold that the syllabus quoted from 
Connecticut Fire Ins. Co. v. Williams, supra, is not a correct statement of law 
in so far as it refers to a “loss payable” ciause, but the decision in so far as it 
construes “union” or “standard” clause is consistent with the authorities. The 
action, therefore, being barred by the statute of limitations, it is not necessary 
to discuss the remaining propositions urged by defendant insurance company, which 
are (2) that the failure of plaintiff to give notice of loss and proof of loss to 
the insurance company in the manner provided in the policy forfeited plaintiff's 
claim for loss or damage; and (3) that the change of ownership of the property 
of the insured without the written consent and without knowledge or notice to 
the defendant insurance company voided the policy of insurance. It follows that 
it is also unnecessary to consider the question of the waiver of these provisions in 
the policy inasmuch as no waiver is urged in connection with the statute of limita- 
tions. 


The judgment is reversed, with directions to render judgment in favor of 
the defendant. 
Osborn, C. J., and Riley, Phelps, Corn, Gibson, and Davison, JJ., concur. 
Bayless, V. C. J., and Welch, J., absent. 
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ABBOTTSFORD BUILDING & LOAN ASS’N v. WILLIAM PENN 
FIRE INS. CO. 
Superior Court of Pennsylvania. March 4, 1938. 
197 Atlantic Reporter 504. 
1. MORTGAGE. 

A mortgagee clause attached to standard policy of fire insurance creates a 
new insurance contract composed of the provisions in the clause and such of 
those in the policy as are essentially applicable to the mortgagee clause and 
the mortgagee’s interest. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. MORTGAGE. 

The fire policies, with mortgagee clauses attached, created two policies 
with insurer; the one insuring the interest of the mortgagor owner, and the 
other protecting the mortgagee’s interest. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. MORTGAGE. 

Where mortgagee clause was attached to fire policies, the mortgagor owner, 
by act or failure to act, could not nullify or decrease the amount of protection 
which the policies afforded the mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

4. INDEMNITY. 

Fire insurance policies are personal contracts providing indemnity for loss 
to an insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

5. INSURABLE INTEREST. 

The mortgagee and the mortgagor have separate insurable interests in 
mortgaged premises. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

6. MORTGAGE. 

The issuance of fire policies with mortgagee clauses attached made the 
policies operate as an insurance of the interest of the mortgagor owner and 
mortgagee separately and gave the mortgagee the same benefit as if it had 
taken out a separate policy free from the conditions imposed upon the 
mortgagor owner. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

7. REPAIR. 

The provision of a fire policy giving insurer option to repair, rebuild, or 
replace property lost or damaged was applicable to mortgagee clause and 
mortgagee’s interest, and was binding on mortgagee. precluding mortgagee 
from recovering money damages where insurer had replaced destroyed materials 
and restored the damaged building, since there was no loss to mortgagee in 
sense of right to recover money damages. 40 P.S. § 658. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

& REPAIR. 

The mortgagee protected by mortgagee clause attached to fire policy could 
not complain because insurer, which exercised option to repair, prorated the 
loss with another insurance company which had a policy with the mortgagor 
owner. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

Appeal No. 204, October term, 1937, from judgment of Court of Common 
Pleas No. 3, Philadelphia County, No. 3998, March term, 1935; Francis Shunk 
Brown, Jr., Judge. 

Action of assumpsit by the Abbottsford Building & Loan Association, 
mortgagee, against the William Penn Fire Insurance Company on a mortgagee 
clause attached to fire insurance policies, to recover loss alleged to have been 
suffered by the mortgagee as the result of damage caused by fire to buildings 
on the mortgaged real estate. From a judgment entered on the verdict in 
favor of defendant, plaintiff appeals. 

Affirmed. 
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Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Joseph J. Tunney and Robert Brannan, both of Philadelphia, for appellant. 

Emanuel Moss and Moss & Moss, ali of Philadelphia, for appellee. 

Ruopes, Judge. 

This is an action of assumpsit by a mortgagee to recover the loss alleged 
to have been suffered by it as the result of damage caused by fire to the 
building on the mortgaged real estate. The action was based on the mortgagee 
clause attached to two standard fire insurance policies issued by defendant 
to the mortgagor owner and insuring her from the 8th day of October, 1926, 
to the 8th day of October, 1936, against all direct loss and_damage by fire 
to the extent of $2,700 to the building on her property in Delaware county. 

The policies. which were identical except as to the amount, provided: “It 
shall be optional, however, with this company to take all, or any part, of the 
articles at such ascertained or appraised value, and also to repair, rebuild, or 
replace the property lost or damaged with other of like kind and quality within 
a reasonable time on giving notice, within thirty days after the receipt of the 
proof herein required, of its intention so to do; but there can be no abandon- 
ment to this company of the property described.” 

The mortgagee clause attached to the policies is printed in the margin.* 

On January 8, 1935, the building mentioned in the policies of insurance was 
damaged by fire. The agreed amount of the damage caused was $1,238. On 
February 16, 1935, defendant, within thirty days after the ascertainment of 
loss or damage, notified plaintiff that it exercised its option to repair, rebuild, 
and replace the damaged property. Plaintiff demanded payment of the loss 
directly to it. 

Plaintiff claimed that the mortgagee clause created a separate, distinct, 
and independent contract between defendant and itself, which was only a paying 
contract, and that, therefore, defendant could not exercise the option in the 
policy to repair, etc., the damage caused by the fire and restore the building. 
It was admitted that defendant replaced the destroyed materials and restored 
the damaged building. 

Defendant’s defense to plaintiff’s claim was that it had repaired and restored 
the property in accordance with the option in the policies. 

At the trial, the trial judge affirmed defendant’s point for binding 
instructions. The court in banc dismissed plaintiff’s motion for judgment n. o. v. 
upon the whole record. Plaintiff has appealed from the judgment entered on 
the verdict in favor of defendant. 

The question for our determination is whether the admitted restoration by 
appellee of the damaged property to its original condition precludes appellant 
mortgagee from recovering the agreed amount of the loss. 


“oD, oss or damage, if any, under this policy, shall be payable to Abbottsford Building & 
Loan Association, mortgagee (or trustee), as interest may appear, and this insurance, as to 
the interest of the mortgagee (or trustee) only therein, shall not be invalidated by any act 
or neglect of the mortgagor or owner of the within described property, nor by any foreclosure 
or other proceedings or notice of sale relating to the property, nor by any change in the title 
or ownership of the property, nor by the occupation of the premises for purposes more 
hazardous than are permitted by this policy. Provided, that in case the mortgagor or owner 
shall neglect to pay any premium due under this policy, the mortgagee (or trustee) shall, on 
demand, pay the same. 

“Provided, also, that the mortgagee (or trustee) shall notify this company of any change 
of ownership or occupancy or increase of hazard which shall come to the knowledge of said 
mortgagee (or trustee) and unless permitted by this policy, it shall be noted thereon and the 
mortgagee (or trustee) shall, on demand, pay the premium for such increased hazard for the 
term of the use thereof; otherwise this policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as provided by its 
terms, but in such case this policy shall continue in force for the benefit only of the mortgagee 
(or trustee) for ten days after notice of the mortgagee (or trustee) of such cancellation and 
shall then cease and this company shall have the right, on like notice, to cancel this agreement. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for loss or damage 
under this policy and shall claim that, as to the mortgagor or owner, no liability therefor existed, 
this company shall, to the extent of such payment, be thereupon legally subrogated to all the 
rights of the party to whom such payments shall be made, under all securities held as collateral 
to the mortgage debt, or may at its option pay to the mortgagee (or trustee) the whole prin- 
cipal due or {to] grow due on the mortgage with interest, and shall thereupon receive a full 
assignment and transfer of the mortgage and of all such other securities; but no subrogation 
shall impair the right of the mortgagee (or trustee) to recover the full amount of its claim. 

“Attached to and forming part of Policy No. 347 of Wm. Penn Fire Insurance Co. of 
Philadelphia.” 
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[1] The authorities are in accord on the proposition that such a mortgagee 
clause attached to a standard policy of insurance creates “a new insurance 
contract composed of the provisions in the clause and such of those in the 
policy as are essentially applicable to the mortgagee-clause and the mortgagee’s 
interest.” Trustee Building & Loan Association v. Liverpool & London & 
Globe Ins. Co., Ltd. of London, 93 Pa.Super. 242, at page 245. Again this 
court said in Knights of Joseph Building & Loan Association v. Mechanics’ 
Fire Insurance Co. of Philadelphia, 66 Pa.Super. 90, at page 94: “The mortgagee 
clause with the contract of insurance creates a new agreement between the 
company and the mortgagee. It does not include all the provisions of the 
policy, and contains many provisions not included in it.” See, also, Reed v. 
Saint Paul Fire & Marine Insurance Co., 67 Pa.Super. 110, 117. 

[2-6] It follows that the policies with the mortgagee clause attached created, 
in the instant case, two contracts with appellee, the one insuring the interest 
ci the mortgagor owner, and the other protecting appellant’s interest as 
mortgagee; and the mortgagor owner, by act or failure to act, could not 
nullify or decrease the amount of protection which the policies afforded 
appellant. See Beaver Falls Building & Loan Ass’n vy. Allemania Fire Ins. Co., 
305 Pa. 290, 157 A. 616. The fire insurance policies were personal contracts; 
the building itself was not insured by the policies; they provided indemnity 
for loss to an insurable interest; appellant, as mortgagee, and the mortgagor 
owner had separate insurable risks. See In re Gorman’s Estate, 321 Pa. 292, 
295, 184 A. 86. Insurance of the interest of a mortgagee against loss by fire 
may be obtained: (1) By a policy which is procured by and issued to the 
mortgagee, and which is intended solely as insurance for the interest of the 
mortgagee, the benefit being payable to the mortgagee and no other; (2) 
by an assignment to the mortgagee of a policy insuring the owner; (3) under 
a simple loss-payable or open-mortgage clause, the mortgagee being simply 
an appointee of the insurance fund; (4) by virtue of a mortgagee clause, such 
as attached to the policies in this case. See Couch on Insurance, vol. 5, §§ 1215- 
1215d. The use of the last method, in the instant case, made the policies 
operate as an insurance of the interest of the mortgagor owner and appellant 
separately; it gave appellant the same benefit as if it had taken out a separate 
policy free from the conditions imposed upon the mortgagor owner. The 
mortgagee clause provided that the insurance as to the interest of appellant 
would not be invalidated by any act or neglect of the mortgagor or owner, 
nor by any foreclosure or other proceedings or notice of sale relating to the 
property, nor by any change in the title or ownership of the property, nor 
by the occupation of the premises for purposes more hazardous than were 
permitted by the policies. Protection was thereby given to appellant beyond 
that given to the mortgagor owner by the policies themselves. 

“It must be admitted that the mortgagee clause is not an independent 
contract in the sense that none of the terms of the policy applies to it. It is 
not in itself complete, but becomes so by reading the policy in connection 
with it, and the reading of the two together does not clash with the notion 
that the mortgagee clause creates an independent contract between the com- 
pany and the mortgagee. The policy furnishes the terms of the contract 
between the owner and the insurer. The mortgagee clause is the contract 
between the insurer, and the mortgagee, quite separate from the policy, vet 
ingrafted upon it, and to be understood by reference to the policy which renders 
it certain and complete. The policy, therefore, may be looked at for the 
purpose of showing what the mortgagee contract refers to and establishes, 
which is quite different, however, from examining the policy for the purpose 
of defeating the ingrafted contract. The Court of Appeals of New York in 
Eddy v. London Assur. Corporation, 143 N.Y. 311, 38 N.E. 307, 25 L.R.A. 686, 
referring to the mortgagee clause, says: “The controlling idea was a separate 
insurance of the mortgagee, freed from the conditions attached to the insur- 
ance of the owner, and not to be impaired or weakened by any act or neglect 
ot such owner. * * * By taking the insurance in the manner the mortgagee 
herein did, instead of taking out a separate policy, all the provisions in the 
policy which from their nature would properly apply to the case of an insurance 
oi the mortgagee’s interest would be regarded as forming part of the contract 
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with him, while those provisions which antagonize or impair the force of the 
particular and specific provisions contained in the clause providing for the 
insurance of the mortgagee must be regarded as ineffective and inapplicable 
to the case of the mortgagee.’” Reed, Adm’r, et al. v. Firemen’s Insurance 
Company of Newark, New Jersey, 81 N.J.L. 523, at page 525, 80 A. 462, 463, 
at page 463, 35 L.R.A.N.S., 343. 

[7] Had appellant procured a separate policy of insurance, insuring its 
own interest as mortgagee, the standard form of policy so issued would have 
necessarily contained the provision permitting appellee to elect to repair, 
rebuild, or replace the property lost or damaged. See Act of May 17, 1921, P.L. 
682, art. 5, § 523, 40 P.S. § 658. Clearly, in that event the option in the policy 
on the part of appellee to repair, etc., would have been applicable to appellant’s 
interest. 

The property here involved has been fully restored; appellant, in fact, 
stands no loss. The property upon which its security rested has been replaced 
and is now of the same nature and value as that which was destroyed. The 
option to repair, etc., is of course for the benefit and protection of appellee, 
and is one of two ways of discharging appellee’s obligation under the policies. 
The mortgagee clause itself refers to “loss or damage, if any, under this 
policy.” The only loss appellee has agreed to pay to appellant is loss or 
damage “under this policy”; i. e., loss or damage by fire to the property. There 
is no loss to appellant in the sense of right to money damages, if in accordance 
with the terms of the policies, appellee elects to, and does fully, repair, rebuild, 
or replace the property. See State Bank of Chilton et al. vy. Citizens’ Mut. Fire 
Ins. Co. of Janesville, 214 Wis. 6, 252 N.W. 164. 

The purpose of the insurance was effectuated by complete repair and 
restoration of the damaged property, and appellant’s interest was properly 
protected. See Excelsior Fire Insurance Company et al. v. Royal Insurance 
Company of Liverpool, 55 N.Y. 343, 359, 14 Am.Rep. 271. Appellee thus met 
its obligation under its contract with appellant. It was under no_ further 
obligation to pay any “loss or damage” “under the policy” to appellant. We 
are of the opinion that the option to repair, etc., was applicable to the mortgagee 
clause and appellant’s interest, and was binding upon it. 

Appellant relies mainly on Ebensburg Building & Loan Ass’n v. Westches- 
ter Fire Ins. Co., 28 Pa.Super. 341. That case does not rule this case. There 
it was held that an action could be brought on a standard policy of fire 
insurance containing a mortgagee clause in the name of the mortgagee alone; 
that such mortgagee clause attached to the policy was notice to the insurance 
company of the rights of the mortgagee; and that, if the company, without 
the consent of the mortgagee, paid the amount of the loss to the mortgagor, it 
was still liable to the mortgagee. Judgment was there entered for plaintiff 
for want of a sufficient affidavit of defense where the affidavit of defense did 
not aver a tender of the money to the plaintiff mortgagee and a demand of an 
assignment of the plaintiff's claim for the purposes of subrogation. There is a 
marked distinction between the payment by the insurance company of the 
loss in cash to the mortgagor, without the consent of the mortgagee, and, as in 
the instant case, the repair and restoration of the damaged property by the 
insurer under the option in the policy. The option to repair, etc., when exer- 
cised, is not equivalent to paying the loss to the mortgagor or owner in cash 
without the mortgagee’s consent. In the first instance the insurer disregards 
its contract with the mortgagee, and in the second it acts in accordance with 
such contract. 

[8] Finally, appellant questions the rights of appellee to prorate the 
cost of the repairs with another insurance company. tt appears that another 
insurer had a policy of $4,500 with the mortgagor owner, and both insurers 
prorated the loss between them. It was a voluntary arrangement. Appellee 
gave notice to appellant of the exercise of its option to repair; it contracted 
for the repairs; the property lost or damaged was thereby completely restored. 
Its obligation to appellant was fulfilled. If another insurance company volun- 
tarily contributed to appellant toward the cost of such repairs, appellant had 
no cause to complain. The cases* cited by appellant have no application, as 


1Beaver Falls Building & Loan Ass’n v. Allemania Fire Ins. Co., 305 Pa. 290, 157 A. 616: 
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ie the only question that concerned appellant was whether, under the mortgagee 
o clause, it was bound by the exercise of the option in the policies, which per- 
3 mitted appellee to repair, rebuild, or replace the lost or damaged property. 

‘ Assignments of error are overruled. 

ts Judgment is affirmed. 
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Knights of Joseph Building & Loan Ass’n v. Mechanics’ Fire Ins. Co. of Philadelphia, 66 
Pa.Super. 90; Reed v. Saint Paul Fire & Marine Ins. Co., 67 Pa.Super. 110; Swoope v. United 
States Fire Insurance Company, 87 Pa.Super. 349; Trustee Building & Loan Association v. 
Liverpool & London & Globe Insurance Co., Ltd., of London, 93 Pa.Super. 242; Clarke & 
Cohen v. Real, 105 Pa.Super. 102, 159 A. 454. 
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INLAND MARINE 


GREAT AMERICAN INS. CO. v. WEYL et al. No. 6407. 
Circuit Court of Appeals Third Circuit. Jan. 6, 1938. 
94 Federal Reporter (2d) 31. 
RECOVERY. 

The insurer paying for the claimed loss of insured diamonds discovered about 
six years later in a place where apparently they had been inadvertently left was 
not entitled to recover the payment, which the insured had agreed to refund if 
the diamonds were recovered within one year. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; Oliver B. Dickinson, Judge. 

Action by the Great American Insurance Company against Miriam S. Wey! 
and others, executors under the will of Linda Saller, deceased, to recover a pay- 
ment made for the supposed loss of insured diamonds. Judgment for defendants, 
and plaintiff appeals. 

Affirmed, 

Murdoch K. Goodwin and Arthur Littleton, both of Philadelphia, Pa. (Morgan, 
Lewis & Bockius, of Philadelphia, Pa., of counsel), for appellant: 

Philip W. Amram, of Philadelphia, Pa. (Wolf, Block, Schorr & Solis-Cohen, 
of Philadelphia, Pa., of counsel), for appellees. 

Sefore Buffington, Thompson, and Biggs, Circuit Judges. 

BuFrFincton, Circuit Judge. 

As said by the trial judge, “The case is out of the ordinary.” The proofs 
show that on December 29, 1928, the plaintiff, in consideration of $287.50 
premium, issued its policy of insurance for $17,500 to Mrs. Linda Saller, covering 
specified jewelry “against all risks of loss or damage during transportation (includ- 
ing all risks of loss or damage caused by breakage, fire and theft) or otherwise, 
except the risk of war and risks of contraband or illicit trade.” The policy also 
provided: “We also agree to turn over to said insurers, any such recovery which 
may be made, or reimburse said insurers in full to the extent of the payment of 
such property which may be recovered.” On June 18, 1929, Mrs. Saller reported 
to the company the loss of her insured jewelry. On October 4, 1929, she served 
proofs of loss on the company and claimed $15,000 as her loss. In said proofs 
this statement was made: “Special Conditions Upon payment of this claim I agree 
to refund to the company funds paid for any of articles involved if found and 
returned to me in good condition within one yr. from the date.” It also appeared 
in her proofs of loss that “the defendant advised plaintiff that the jewelry, enclosed 
in a small package, had been placed by her on the mantlepiece of the room of 
her son-in-law, Mr. Julius Weil, with whom the defendant at that time was residing 
at Church Road and Cedar Road, Elkins Park, Pennsylvania, and that she at 
the same time instructed Mr. Julius Weil to place it in his safe deposit vault; 
that thereafter the jewelry disappeared.” Thereafter the company investigated 
and, being satisfied, paid Mrs. Saller $15,000. Some six years later the diamonds 
were discovered in the safe of her son-in-law, where apparently they had been 
placed instead of in a safe deposit box. On their discovery, the company was 
notified, and Mrs. Saller offered to return the diamonds to the insurance company. 
This offer was declined, and the company brought suit against her to recover the 
$15,000 theretofore paid her. On hearing the case on statement of claim and 
affidavit of defense, the judge held with defendant and entered judgment for 
defendant, whereupon the insurance company took this appeal. 

After argument and consideration had, we find no error. No question of 
fraud is involved. The disappearance of the jewelry constituted a loss, and the 
payment of the claim by the company after investigation and the agreement of 
the insured to repay if the property “is found and returned” was a_ settlement 
of the respective rights of the parties, and the law is not inclined to set aside 
settlements once made. The property was not found within the stipulated time, 
but five vears thereafter. Clearly there was no obligation on the part of the 
insured to pay hack the money five years after its receipt. If the insured was 
under obligation to pay it back, no one could safely accept money paid for a loss. 
While the case of United States v. Hart, 3 Cir., 90 F.2d 987, is different in its 
facts from the present one, the same principle underlies both. We had _ there 
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the question of the recovery of money mistakingly paid, and we said: “As we 
view the cases, the right to recover back money voluntarily or mistakingly paid 
turns on the fact of whether a defendant is in equity and good conscience obligated 
to return such fund.” 

So holding, we find no error in the court below, and its judgment is affirmed. 
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MARINE hrok 


pany 
AMERICAN FABRICS CO. v. BENEDICT et al. 
Supreme Court, Trial Term, New York County. Dec. 22, 1937. 
1 New York Supplement (2d) 1008. 
1. CONCERN. 


A shipper of merchandise, damaged during transportation in steam lighter, 
covered by marine insurance policy issued to steamship company, was not insured 
by clause “for account of whom it may concern,” so that insurer’s payment of 
loss to brokers, who procured policy, instead of shipper, without latter’s consent, 
was proper. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


2. CONCERN. 


A shipper of merchandise damaged during transportation in steamship covered 
by marine insurance policy, procured for steamship company by insurance brokers, 
cannot recover from brokers part of amount of draft, delivered to them by insurer 
and turned over by them to steamship company, which converted entire amount 
to its own use, on theory of money had and received to shipper’s use and improperly 
turned over to steamship company, thereby facilitating conversion. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

3. CONCERN. 

A director of steamship company, to which insurance brokers turned over 
insurer’s draft in satisfaction of claims for damage to property insured under 
marine policy, procured by brokers for steamship company, which converted entire 
amount of draft to its own use, was not liable to shipper of part of damaged 
cargo for portion of such amount on theory of money had and received. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


4. CARRIER. 

A carrier, warehouseman, or wharfinger, for whose indemnification phrase “for 
account of whom it may concern” is used, pursuant to mercantile practice, in 
marine insurance policy, may sue on such policy in his own name for full amount 
of loss, pay himself to extent of his interest from amount recovered, and hold 
balance in trust for owners of goods in his possession. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

5. CUSTOM. 

Care must be taken that construction of marine insurance policy containing 
phrase “for account of whom it may concern,” generally used in mercantile world, 
does not depart from actual custom and practice. 

(For other cases, see Insurance, Dec. Dig. § 156[4].) 

6. CONCERN. 

A marine policy, insuring steamship company “and/or as agents, as freighters, 
forwarders, bailees, common carriers, or for account of whom it may concern: 
loss, if any, payable to the order of the assured or order,” required payment of 
amount of loss, sustained by shippers of merchandise damaged during transporta- 
tion in steamship covered thereby, to steamship company for distribution thereby 
to shippers in accordance with usual practice. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

8. ACCOUNT. 

A shipper, knowing that insurance company was going to pay loss under 
marine policy, containing phrase “for account of whom it may concern,” to insured 
steamship company, and acquiescing in such payment in reliance on statement of 
steamship company’s officer that money would be paid to shippers when collected, 
cannot force insurance company to pay it over again to such shipper. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

9, DEMAND. 

A shipper, failing to demand payment of loss directly to it as beneficiary of 
marine insurance policy, containing phrase “for account of whom it may concern,” 
and acquiescing in and turning over to insured steamship company orders for 
payment thereof to such company, cannot claim that such payment was made in 
derogation of shipper’s rights in suit to recover amount thereof from insurance 
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brokers, who procured policy for steamship company, and director of such com- 
pany after its conversion of amount to its own use. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

10. NOTICE. 

Notice of shipper’s identity to insurance company or brokers procuring marine 
insurance policy for steamship company did not impute knowledge to insurance 
company of steamship company’s intent to violate trust duty by converting entire 
amount of insurance company’s draft, delivered to brokers and turned over by 
latter to steamship company, for half of all shippers’ losses, or affect carrier’s 
or warehouseman’s rights to collect entire proceeds of policy, which contained 
phrase “for account of whom it may concern.” 

(For other cases, see Insurance, Dec. Dig. § 582.) 

11. CONVERSION. 

An insurance company, paying agreed portion of all shippers’ losses to steam- 
ship company under marine policy, insuring such company “and/or as agents, 
as freighters, forwarders, bailees, common carriers, or for account of whom it 
may concern,” complied with policy provisions and hence was discharged from 
liability to shipper, though steamship company converted entire amount received 
to its own use. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

Action by the American Fabrics Company against Walter S. Benedict and 
others, doing business under the firm name and style of Benedict & Benedict, 
‘Wallace R. Foster, the Bridgeport New York Steamship Company, the Home Insur- 
ance Company, and another, to recover part of the amount of defendant insurance 
company’s draft, in satisfaction of claims for loss of and damage to insured 
property. 

Judgment for defendants insurance company, firm members, and Foster. 

Rumsey & Barker, of New York City (W. C. Morris, of New York City, of 
counsel), for plaintiff. 

Macklin, Brown, Lenahan & Speer, of New York City (R. F. Lenahan, of 
New York City, of counsel), for defendants Home Ins. Co. and Benedict & 
Benedict. 

G. Thomas, of New York City (F. W. Holmes, of Brooklyn, of counsel), for 
defendant Wallace R. Foster. 

Po.etti, Justice. 

On January 31, 1925, the steam lighter S. S. Winceco, owned by the defendant, 
Bridgeport-New York Steamship Company (hereinafter called the steamship com- 
pany), left Bridgeport, Conn., with a cargo of general merchandise bound for New 
York. While proceeding down the East River on that day she struck an iron 
pipe, believed to be a drill casing, which pierced her bottom. A large portion of 
the cargo, including the entire shipment of the plaintiff, American Fabrics Com- 
pany, became water soaked and damaged. 

By an open cover policy of insurance, dated December 4, 1924, and procured 
for the steamship company by the defendants Benedict & Benedict, insurance 
hrokers (hereinafter called brokers). the defendant Home Insurance Company had 
insured the “Bridgeport-New York Steamship Company and/or as agents, as 
freighters, forwarders, bailees, common carriers, or for account of whom it may 
concern: loss, if any, payable to the order of the assured or order $25,000 on 
goods, wares and merchandise * * * against all loss, damage, detriment or hurt by 
fire and any and all the other risks, perils and dangers. * * * ” By endorsement, 
dated January 27, 1925, this policy was amended so as to cover the steam lighter 
Winceco for a period commencing at noon on that day. 

A survey of the accident was made and a report, dated May 5, 1925, was 
submitted to the brokers. From this report the brokers obtained the names of 
the parties interested in the cargo that was aboard the lighter, the invoices covering 
the value of the cargo, and the statements of labor and charges incurred in hand- 
ling the cargo and disposing of it for salvage. Proofs of loss were then submitted 
by the brokers to the insurance company. The documents constituting the proofs 
of loss showed the plaintiff’s loss, among others, to amount to $4,006.74. This 
loss was adjusted at that figure less salvage of $765.65, or a net amount of 
$3,241.09. By reason of a concurrent insurance clause in the policy the insurance 
company conceded its liability only to the extent of one-half of the total loss. 
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On August 8, 1925, it delivered to the brokers a draft for $3,015.86 to the 
order of “Bridgeport-New York Steamship Company” “in full satisfaction of all 
claims and demands for loss and damage * * * to the property insured * * * ” 
under this policy. The amount of this draft included one-half of plaintiff's 
adjusted loss as well as one-half of all other losses suffered in the accident. The 
draft was turned over by the brokers to the steamship company, which, however, 
failed to pay the plaintiff any part of it, but instead converted the entire amount 
to its own use, 

The plaintiff now brings this suit against the insurance company, the individual 
defendants composing the insurance brokerage firm of Benedict & Benedict, the 
steamship company, Wallace R. Foster, who was a director of the steamship com- 
pany, and Robert C. Bennet, who was an officer of the steamship company. Service 
was made, however, only on the insurance company, the brokers, and Foster, and 
the trial proceeded, a jury having been waived as well as findings of fact and 
conclusions of law, against those defendants alone. 

[1-3] The theory of the plaintiff’s case against the insurance company is that 
under this policy of marine insurance the plaintiff, by virtue of the clause “for 
account of whom it may concern,” was the insured, that the insurance company 
had notice of the plaintiff’s interest, and that payment to any one other than the 
plaintiff, not consented to by it, was improper and at the insurance company’s peril. 
As against the brokers, the plaintiff proceeds on the theory of money had and 
received to the plaintiff's use, which was improperly turned over by them to the 
steamship company, and that in so doing, with knowledge that part of the fund 
belonged to the plaintiff, the brokers facilitated a conversion. Foster is said in 
the complaint to be liable on the theory of money had and received. 

None of these contentions in the court’s view can prevail. The paramount 
issue, the decision of which will make it unnecessary to pass on the other points 
raised by the defendants, such as the short statute of limitations, is whether the 
payment to the steamship company by a draft payable to its order was in compli- 
ance with the terms of the policy, and thus a proper payment. 

[4] The type of policy here involved and the use of the phrase “for account 
of whom it may concern” is not uncommon. On the contrary, it is much used in 
mercantile practice to indemnify one who holds another’s goods as carrier, bailee, 
freighter, warehouseman, wharfinger, or in a similar agency relationship, where 
at the time of writing the policy the identity of the owner of the goods cannot 
be known. And under such policies it has invariably been decided that the carrier 
or the warehouseman or the wharfinger may maintain an action on the policy 
in his own name, to recover the full amount of the loss, and out of the recovery 
pay to himself the extent of his interest and hold the balance in trust for the 
various individual owners of the goods in his possession. The Commander-in-Chief, 
1 Wall. 43, 17 L.Ed. 609; The City of Paris, Fed.Cas.No.2,766; Home Insurance 
Co. v. Baltimore Warehouse Co., 93 U.S. 527, 23 L.Ed. 868; California Insurance 
Co. v. Union Compress Co., 133 U.S. 387, 10 S.Ct. 365, 33 L.Ed. 730; Gross v. 
New York & T. Steamship Co., D.C., 107 F. 516; Penefeather v. Baltimore 
Steam-Packet Co., C.C., 58 F. 481; Duncan v. China Mut. Insurance Co., 129 N.Y. 
237, 29 N.E. 76; Symmers v. Carroll, 207 N.Y. 632, 101 N.E. 698, 47 L.R.A.,NS., 
196, Ann.Cas.1914C, 685; Sturm v. Atlantic Mutual Insurance Co., 38 N.Y.Super.Ct. 
281; Hughes v. Mercantile Mutual Insurance Co., 44 How.Prac. 351; Exton & 
Co. v. Home Fire & Marine Insurance Co., 249 N.Y. 258, = NE. " 61 A.L.R. 
718: Home Insurance Co. of New York v. Minneapolis, St. P. & S. S. M. Railway 
Co., 71 Minn. 296, 74 N.W. 140: 5 Joyce, Insurance, 2d Ed., 5976. 

[5, 6] In the construction of such instruments in general use in the mercantile 
world care must be taken that the construction adopted does not depart from actual 
custom and practice. Cf. Marine Insurance Act 1906 (6 Edw. VII) c. 41, section 
87. Not only the usual practice but any reasonable interpretation of the terms 
of this policy compels the conclusion that the intention of all parties was that 
the loss was to be adjusted and the amount paid to the steamship company, then 
to be distributed by it to the various supers. Wilson & Co. v. Hartford Fire 
Insurance Co., 190 App.Div. 506, 179 N.Y.S. 867. In fact, it has been said that 
“to ‘carry insurance’ in the mode here pursued, imports the duty to make and 
collect the insurance, or answer for not doing so.” Gross v. New York & T. 
Steamship Co., D.C., 107 F. 516, 525. (Italics mine.) 


[7, 8] This custom is apparently so established that the court may presume 
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the plaintiff’s knowledge of it. Additionally, however, it appears that the plaintiff 
actually took pains to facilitate this method of payment. Reference is made to 
the correspondence that passed between the Connecticut attorneys for the plaintiff 
and the defendant Foster in 1925; particularly to the letter, dated October 6, 1925, 
which patently demonstrates that the plaintiff knew, before the insurance company 
paid the loss, that it was going to be paid to the steamship company and that the 
plaintiff acquiesced in that manner of payment, relying on the statement of an 
officer of the steamship company that the money would be paid over when collected. 
In fact, it appears that the plaintiff turned over to the steamship company orders 
for the direct payment of the insurance. Such knowledge and acquiescence 
on the plaintiff’s part effectively bars it from forcing the insurance company to 
pay over again. Stewart v. Aberdein, 1838, 4 Mees. & W. 211. 


Clearly, then, if the steamship company was a proper party to enforce payment 
of the entire amount of the policy, payment to it would be in compliance with the 
policy provisions and would thus constitute a discharge of the insurance company. 

[9] It is no doubt true that by proper demand the plaintiff could have compelled 
the insurance company to pay directly to it as the beneficiary of the policy. Young 
y. St. Paul Fire & Marine Insurance Co., 204 App.Div. 807, 199 N.Y.S. 46; 5 
Joyce, Insurance, 2d Ed., 5976. Although its letter of June 13, 1925, made inquiry 
as to the status of the claim, it contained no demand whatever for direct payment. 
Having failed to make such a demand and having, as indicated, actually acquiesced 
in and facilitated the payment to the steamship company on its behalf, it cannot now 
claim that such payment was in derogation of its rights. 

[10] It is, of course, to be noted that there is not the slightest intimation 
that either the insurance company or the brokers knew or had any reason to believe 
that the steamship company intended to violate its trust duty by converting the 
entire fund to its own use. Cf. National Surety Co. v. Manhattan Mortgage Co., 
185 App.Div. 733, 174 N.Y.S. 9. Obviously, mere notice of the plaintiff’s identity 
as one of the shippers would not impute knowledge of such character to the insur- 
ance company. In the issuance of every policy of this type the insurance company 
knows that some goods insured are held only on bailment and that some one 
other than the carrier or warehouseman is the real owner of the goods and the 
ultimate beneficiary of the policy. Yet such knowledge has never been held to affect 
the carrier’s or the warehouseman’s right to collect the entire proceeds of the 
policy and the insurance company’s correlative duty to pay the entire proceeds 
to the carrier or warehouseman. It seems clear that the additional knowledge 
of the shipper’s identity would similarily have no effect on this right and duty. 

The absence of any proof that the insurance company knew of, or had reason 
to believe, that there might he an intended conversion, renders wholly inapposite 
such authorities cited by the plaintiff as Cromwell v. Brooklyn Fire Insurance Co., 
44 N.Y. 42, 4 Am.Rep. 641, and Hathaway v. Orient Insurance Co., 134 N.Y. 
409, 32 N.E. 40, 17 L.R.A. 514. In those and similar cases there was present a 
dispute over the insurance fund sufficient to put the insurance company on notice 
that payment to one only of the contesting parties would be at its peril. Obviously, 
the cases of payment to an assignor after notice of the assignment are not appli- 
cable. In such cases the assignor has no right to enforce payment, and there is, 
hence, no correlative duty to pay in that manner. Graham Bros. Aktiebolag v. 
St. Paul Fire & Marine Insurance Co., 122 Misc. 581, 204 N.Y.S. 551, contains an 
element not present in the instant case, which effectively serves to distinguish it. 
There, certificates of insurance had been issued to the owner of the property 
and the policy did not permit payment without a surrender of those certificates 
which when issued had taken the place of the policy. The same case in 127 Misc. 
403, 216 N.Y.S. 346, went off on the ground that the joint venture between Berg 
and the plaintiff did not amount to a partnership so as to constitute Berg the 
plaintiff’s agent to receive payment of the certificates. The only question presented 
in Exton & Co. v. Home Fire & Marine Insurance Co., 249 N.Y. 258, 164 N.E. 43, 
61 A.L.R. 718, and Utica Canning Co. v. Home Insurance Co., 132 App.Div. 420, 
116 N.Y.S. 934, was whether goods held on bailment came within the protection 
of a “trust or commission” clause. These and the other authorities cited do not 
aid the plaintiff. 

[11] The court therefore concludes that payment to the steamship company 
was made to a party entitled to enforce such payment, that it was in compliance 
with the provisions of the policy, and that it consequently operated as a discharge 
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of the insurance company’s liability. Moreover, it is clear that the plaintiff knew 

that payment of its claim in this fashion was contemplated and acquiesced therein. 

A fortiori, neither the brokers nor the defendant Foster may be held liable. 
Judgment must therefore be rendered in favor of the defendants. 
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AUTOMOBILE UNDERWRITERS OF DES MOINES, IOWA v. 
BLOEMER. No. 11014. 
Circuit Court of Appeals, Eighth Circuit. Feb. 7, 1938. 
94 Federal Reporter (2d) 474. 
1. NOTICE. 


As the statutes of Iowa and the regulations of the Board of Railroad Com- 
missioners of Iowa relating to the operation of trucks do not purport to have 
any extra-territorial effect, where an indorsement on a liability policy covering 
a truck required by such regulations provided that it should be effective only 
while the truck was being operated in Iowa, a provision of such indorsement 
requiring 15 days’ written notice to the Board of Railroad Commissioners 
of a proposed suspension or cancellation of the policy did not apply where an 
accident happened in Nebraska. Code Iowa 1935, § 9083 et seq. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. NOTICE. 

Under a liability policy providing for automatic lapse on failure of insured 
to pay quarterly premiums on the due date, but not until ten days after notice 
of the amount of premium and the due date had been mailed, where policy 
lapsed for nonpayment of premium on March 5, but was reinstated uncon- 
ditionally on payment of one-half of the quarterly premium and notice was 
given that insurance would be ineffective after April 20, 1935, unless the balance 
of the premium was paid, failure to pay on that date did not lapse the policy," 
as that was not a due date under the terms of the policy, the next premium 
due date being June 5. 

(For other cases, see Insurance, Dec. Dig. § 365[3].) 

3. LAPSE. 

Where liability policy provided for automatic lapse on failure to pay 
premiums, but not until ten days after notice, and also provided for can- 
cellation at any time on five days’ notice, and the policy lapsed and was 
reinstated on payment of part of a premium, notice that it would be ineffective 
after a certain date unless the rest of the premium was paid was not a can- 
cellation notice. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from the District Court of the United States for the District of 
Nebraska; J. A. Donohoe, Judge. 

Action by Thelma Bloemer, by Fred Bloemer, her father and next friend, 
against the Automobile Underwriters of Des Moines, Iowa, attorneys in fact 
for the Subscribers at the State Automobile Insurance Association of Des 
Moines, Iowa, to recover the amount of judgment for injuries against one 
insured by defendant. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Neill Garrett, of Des Moines, Iowa (George B. Boland, of Omaha, Neb., 
and R. C. Waterman and Gibson, Stewart & Garrett, all of Des Moines, Iowa, 
on the brief), for appellant. 

Paul J. Garrotto, of Omaha, Neb., for appellee. 

Before Gardner, Sanborn, and Thomas, Circuit Judges 

GarpNer, Circuit Judge. 

The question involved in this case is whether ar insurance policy issued by 
the appellant to one Lauren Goodman was in eftect on the 26th day of April, 
1935, when he struck and injured appellee in Omaha, Neb. It is claimed by 
the insurance company that the policy lapsed on April 20, 1935, six days prior 
to the accident. The appellee recovered a judgment against Goodman for 
$12,000 in the state court of Nebraska, and, failing to collect the judgment 
from Goodman, brought this action against appellant as the judgment creditor 
of Goodman. No question is raised as to the right of appellee to maintain 
an action of this character. In the instant action, appellee, as plaintiff below, 
had judgment on a directed verdict, and the only question is whether the 
court erred in granting her motion and in denying a like motion interposed 
by defendant. 

Defendant is an association made up of various subscribers for member- 
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ship therein, who exchange insurance with each other through a common 
attorney in fact, and such subscribers agree with each other to pay for 
insurance, and they buy from each other only the insurance they pay for. The 
association resembles a mutual insurance company. 

Goodman made application for insurance September 5, 1933, and by his 
application sought membership in the association and appointed the Automobile 
Underwriters as his attorney in fact, to exchange insurance with other 
subscribers, as provided by the Iowa statute. Code Iowa 1935, § 9083 et seq. 
In his application he requested the insurance company to file with the Railroad 
Commission of Iowa, in connection with his lowa truck operator’s permit, a 
continuous three-year installment insurance policy. He paid his quarterly 
premiums until March 5, 1935, at which time a $10 premium was due. Written 
notice was mailed him on February 23, 1935, advising him that $10 was due 
on March 5, 1935, and that he would have no insurance after that date unless 
payment of this premium were made. He failed to pay that installment, and 
was mailed and received a notice that his policy had lapsed and that he had no 
insurance after noon March 5, 1935. On March 25, 1935, he sent in $5 on this 
installment, and his policy was thereupon reinstated. On April 10th following, 
a notice was mailed to him that a $5 premium was due and payable on April 
20, 1935, and that, unless this payment were made, his insurance would be 
imeffective after that date. This premium was not paid, and on April 20th 
the association mailed him a notice that his policy had lapsed as of noon on 
that date for failure to pay the premium, and that his insurance had terminated. 

The policy contained provision that: “ * * * the failure of the Assured to 
advance the premium or premiums on the due dates thereof, shall cause this 
policy to automatically lapse for non-payment of premium, provided, however, 
that this policy shall not be lapsed for non-payment of premium until ten days 
after notice of amount of premium and the due date thereof has been mailed 
to Assured at his last known address as shown by the books of the Association, 
or delivered to him personally, whether such notice comes from the Home 
Office of this Association or through its agents, and the Assured shall forfeit 
ali his rights in the Association, including claims for losses subsequently 
incurred by him. * * * ” 

In support of her right to an instructed verdict, plaintiff contends (1) that, 
by reason of a stipulation contained in an endorsement on the policy required 
by the State Board of Railroad Commissioners of the State of Iowa, sufficient 
notice had not been given to lapse the policy; and (2) that under the provisions 
of the policy proper it had not lapsed, but was in effect on April 26, 1935, the 
date of the accident. 

[1] 1. We shall first consider the contention that, because of the stipulation 
contained in an endorsement on the policy required by the rules and regulations 
of the State Board of Railroad Commissioners of the State of Iowa, sufficient 
notice had not been given to lapse the policy. 

The statutes of Iowa empowered and authorized its Railroad Commission 
to prescribe rules and regulations applicable to all truck operators, and the 
law made it unlawful to operate a truck on the public highways in that state 
without first having obtained a permit, and the law further provided, as a 
condition precedent to the issuance of a permit, that an insurance policy be 
filed with the commission. Pursuant to this power and authorization, the 
Iowa Railroad Commission adopted rules and regulations covering the opera- 
tion of public motortrucks in Iowa, and among other things it prescribed a 
form of endorsement to be attached to the insurance policy required to be 
filed with the application for permit to operate a truck. There was accordingly 
attached to the policy in question such endorsement, which, among other things, 
provided as follows: 

“Tt is understood and agreed that: 

“If this Association pays under the provisions of Iowa Motor Carrier 
Endorsement and the Iowa Truck Operator Endorsement set out below any 
loss or claim which has resulted directly or indirectly from a violation or 
breach of any of the provisions of the policy or any endorsement now or 
hereafter attached thereto, or from any loss not covered therein, the named 
assured agrees to reimburse the Association to the extent of such loss or 
claim paid. 
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“The provisions of the lowa Motor Carrier endorsement and the Iowa Truck 
Operator Endorsement set out below shall be effective only while the equipment 
covered by the policy is being operated within the State of Iowa subjct to the 
provisions of Chapters 252-Al and 252-C1, Code of Iowa 1931.” (Italics 
supplied.) 

The endorsement also contained provision that before the policy “may be 
suspended or cancelled, the Board of Railroad Commissioners, Des Moines, lowa. 
will be given fifteen (15) days’ prior written notice of such proposed suspension 
or cancellation.” The endorsement contained a number of further provisions, 
including the following: “The obligations and promises of this endorsement shall 
be effective only while the equipment covered by this policy is being operated within 
the State of Iowa under the provisions of Chapter 252-C1l, of the Code of Iowa, 
1931.” (Italics supplied.) 

It will be remembered that the accident did not happen on the highways 
ot Iowa, but in the City of Omaha; but at the time of the accident, confessedly, 
the Board of Railroad Commissioners of the State of Iowa had not been given 
fifteen days’ prior written notice of suspension or cancellation of the policy. 

Briefs of counsel discuss the question as to what, if any, extraterritorial 
elfect may be given the Iowa statutes and the rules and regulations adopted 
pursuant thereto by the Board of Railroad Commissioners of that state. We 
are of the view that this question is not presented by the record because 
neither the Iowa statutes nor the rules and regulations referred to purport 
cn their face to have any extraterritorial effect, and the endorsement on the 
policy in question is specifically limited to the State of Iowa. According to 
this endorsement, “the obligations and promises of this endorsement shall 
he effective only while the equipment covered by this policy is being operated 
within the State of Towa.” The Iowa commission doubtless had power 
over the public highways of Iowa and had the right to make provision for 
protection of the traveling public in that state. ‘Whether it might go beyond 
the state is not here presented because it has not attempted so to do. 

In Sprout v. City of South Bend, 277 U.S. 163, 48 S.Ct. 502, 505, 72 L.Ed. 833, 
62 A.L.R. 45, the court refers to the power of the state over the public high- 
Ways within its borders. It is there said: “There being grave dangets incident 
tu the operation of motor vehicles, a state may require users of such vehicles 
on the public highways to file contracts providing adequate insurance for the 
payment of judgments recovered for certain injuries, resulting from their 
operation. * * * Such provisions for insurance are not, even as applied to 
busses engaged exclusively in interstate commerce, an unreasonable burden on 
that commerce, if limited to damages suffered within the state by persons other 
than the passenger.’ (Italics supplied.) 

It may well be conceded that as between the insurance company and the 
State of Iowa, or the persons for whose benefit the regulation was adopted 
cr promulgated with the force and effect of law, cancellation of this policy 
could not be effected without complying with the provisions of this endorse- 
ment. But, as before observed, neither the Iowa statute, the rules and regula- 
tions adopted and promulgated by its Railroad Commission, nor the endorse- 
ment upon this policy, purport to have any extraterritorial effect. The question 
.as to whether the insurance had been lapsed as to any injury or damage that 
might have been inflicted by this truck while operating upon a public highway 
in the State of Iowa is purely academic. 

[2] 2. Under the general provisions of the policy, exclusive of those con- 
tained in the endorsement required by the Iowa Railroad Commission, had the 
policy lapsed for non-payment of premium prior to April 26, 1935? The policy 
by its terms automatically lapsed on failure of the insured to pay the premiums 
cn the due date. However, this did not result “until ten days after notice of 
amount of premium and the due date thereof has been mailed to the assured.” 
In addition to this method of rendering the policy ineffectual, the company had 
the right to cancel it at any time on five days’ notice, as provided in the policy. 
The premiums were payable in quarterly installments of $10 ea h, and the due 
dates were December 5, March 5, June 5, and September 5. {t appears that 
the premium due March 5, 1935, was not paid on that date, and by the terms 
ef the policy, notice having been given in accordance therewith, the insurance 
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lapsed. On March 25, 1935, however, insured paid $5, and the attorney in 
fact of the insurance company, as authorized by the provision of the policy 
which reads as follows: “But any delinquent assured may be reinstated on 
such terms and conditions as may be agreed upon in writing signed by the 
Attorney,” reinstated the policy, placing thereon ‘an endorsement as follows: 
“It appearing that the policy to which this endorsement is attached was can- 
celed effective as of 8:00 A. M. March 21, 1935, it is understood and agreed that 
said policy is hereby reinstated to become effective as of noon, March 26, 1935.” 

|3] While the attorney in fact could doubtless have inserted a condition in 
the reinstatement of the policy to the effect that, if an additional $5 were not 
paid by the insured by April 20, 1935, the policy would then lapse and be of no 
force and effect, he did not do so, but reinstated the policy unconditionally. 
Now, the next premium due date was June 5, 1935. Notice was given, advising 
the insured that $5 would be due April 20, 1935, and that the insurance would 
be of no force and effect after noon of that-date; but this was not a due date 
under the terms of the policy, and the only provision for lapsing the policy 
refers to a failure to advance the premium “on the due dates.” The policy was 
dcubtless subject to cancellation for failure to pay the balance of the $10 
premium, but no cancellation notice was ever given, and no attempt was made 
to cancel the policy, other than that which purported to bring about an auto- 
matic lapse for failure to pay premium. This manifestly was not intended as a 
cancellation notice. It was the same character of notice as had been regularly 
given announcing the due dates for payment of premium. 

14, 5] While this is not the ground upon which the lower court directed a 
verdict for plaintiff, still it is incumbent upon defendant, to entitle it to a 
reversal, to show prejudicial error. If plaintiff were entitled to a directed 
verdict, the fact that the court may have given an erroneous reason for so 
doing does not render the court’s action prejudicial error. 

We conclude that the policy, not having been lapsed for failure to pay 
premium on the due dates named therein, and not having been canceled by any 
effective notice, was in full force and effect on April 26, 1935, at the time the 
insured had his accident in the city of Omaha, inflicting injury on the plaintiff. 
The court, therefore correctly directed a verdict for the plaintiff, and the 
judgment appealed from is affirmed. 


CONTINENTAL CASUALTY CO. v. CURTIS PUB. CO. No. 6499. 
Circuit Court of Appeals, Third Circuit. Feb. 4, 1938. 


94 Federal Reporter (2d) 710. 
1. EXCESS COVER. 

An automobile liability policy, providing that, if any person, firm, or corpora- 
tion other than the named insured was entitled to be indemnified thereunder 
and was also cevered by other valid and collectible insurance, such person, 
firm, or corporation should not be indemnified under that policy, did not 
prevent liability of the insurer to an employer of the named insured, who was 
covered by an insurance policy providing that, if the employer was covered 
under a policy of automobile insurance taken out by the owner of the auto- 
mobile, then the coverage of the policy should be an excess cover over and 
above the valid and collectible insurance under the policy taken out by the 
owner of the automobile, as the liability under that policy did not arise until 
the limits of the collectible insurance under the automobile policy was exceeded. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

2. OTHER INSURANCE. 

Where an automobile liability insurer, during a period of four years, placed 
its denial of liability to an employer of the named insured on the ground that 
the employer was covered by a policy issued by another insurer, it was estopped 
from defending a suit by the employer on the ground that the coverage of its 
policy had not been transferred from the automobile described in the policy 
to the automobile involved in the accident. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


4. EXCESS COVER. ; 
Where an employer suing on an automobile liability policy issued to an 
employee is insured generally by another insurer whose policy obligated it 
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to pay all expenses, and premiums on bonds and all taxed costs and such costs 
and expenses have in fact been paid by that insurer, they cannot be recovered 
from the automobile insurer. 

(For other cases, see Insurance, Dec. Dig. § 512%.) 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania; George A. Welsh, Judge. 

Action on a public liability insurance policy by the Cuytis Publishing 
Company against the Continental Casualty Company. From a judgment for plain- 
tiff, defendant appeals. 

Affirmed if remittitur is filed, otherwise reversed and new trial ordered. 

Harry S. Ambler, Jr., of Philadelphia, Pa., and George C. Bliss, of Chicago, 
lil, for appellant. 

Joseph M. Leib, John J. McDevitt, 3d, and John J. McDevitt, Jr., all of 
Philadelphia, Pa., for appellee. 

Before Buffington, Thompson, and Biggs, Circuit Judges. 

THompson, Circuit Judge. 

This is an appeal from a judgment of tthe District Court for the Eastern 
District of Pennsylvania. In May, 1932, Curtis Publishing Company, the 
plaintiff-appellee, employed one Guy M. Meadows in sales promotion work in 
Illinois. Meadows owned and operated a Ford automobile in connection with 
his employment. On or about November 1, 1931, Continental Casualty Com- 
pany, the defendant-appellant, issued a public liability insurance policy covering 
the Ford and naming Meadows as assured. By virtue of the omnibus clause 
oi the policy the appellee, Curtis Publishing Company, became an additional 
assured. The limits of liability were $5,000 for one person and $10,000 for one 
accident. In August, 1931, the appellee purchased a one-year contingent 
nonownership blanket policy from the American Employers’ Insurance Com- 
pany. On or about June 30, 1932, Meadows disposed of his Ford, which had 
been wrecked, and purchased a Plymouth. The exact date of transfer is one 
of the facts in dispute. On July 6, 1932, while operating the Plymouth upon 
the appellee’s business, Meadows was involved in an automobile collision which 
resulted in the death of one minor and injuries to another. Meadows reported 
the accident to the appellant, describing his car as a Plymouth. The appellant 
made an immediate investigation. Two suits were instituted in Illinois against 
Meadows and the appellee. The appellant undertook the defense as _ to 
Meadows and purchased covenants not to sue Meadows by the payment of $500 
in each case. At each step in the Illinois suits the appellee requested the 
appellant to defend on behalf of the appellee but the appellant denied liability. 
Judgments were entered against the appellee in the Illinois suits and were 
finally settled by it by the payment of $7,000. The appellee brought action 
in assumpsit to recover the amount of the two judgments with interest and 
costs and the District Court entered judgment for the appellee. 

|1] Part of the omnibus clause under which the appellee claims the rights 
of an additional assured contains the following paragraph: (5) “ * * * If any 
person, firm or corporation other than the Insured named in the Declarations 
and Warranties is, under the terms of this policy, entitled to be indemnified 
thereunder and is also covered by other valid and collectible insurance, such 
other person, firm or corporation shall not be indemnified under this policy.” 
The appellant's ground for refusing to undertake the defense of the Illinois 
suits was that the appellee was covered by “other valid and collectible insur- 
ance” under the provisions of the contract of insurance issued by the American 
Employers’ Insurance Company. This policy, however, carried the following 
special indorsement: “Condition E of the policy (the other Insurance Clause) 
is hereby eliminated from the policy and it is understood and agreed that: if 
the Named Assured is covered under a policy of automobile and/or motorcycle 
insurarice taken by the owner or operator of the automobile and/or motor- 
cycle that the coverage under this endorsement shall be an excess cover 
over and above the valid and collectible insurance under the Policy taken out 
by the owner or operator of the automobile and/or motorcycle.” By reason 
of this excess coverage provision in the American Employers’ Insurance Com- 
pany policy, the liability of that company did not arise until the limits of the 
collectible insurance under the appellant’s policy had been exceeded. There 
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was no need to make demands upon the excess insurance policy, since the 
appellant’s policy for $10,000 on two claims was not exceeded by the settlement 
of the judgments for $7,000. We find no merit in the appellant’s contention 
on this issued. 


The appellant now relies chiefly upon the defense that the policy at the 
time of the accident insured the Ford automobile and not the Plymouth. On 
this issue the trial court found as a fact that notice of the purchase of the 
Plymouth was given to the appellant’s agent and that the coverage was 
transferred prior to the occurrence of the accident. Although the indorse- 
ment on the policy bears a later date, there is sufficient evidence in the record 
to justify the court’s fact findings. 


[2] The entire conduct of the appellant for the four-year period, from the 
time of the report of the accident to the time of the filing of the present suit, 
amounted to a tacit admission of coverage. The appellant’s conduct in  with- 
holding the present defense of noncoverage did in fact prejudice the appellee. 
Had the issue been raised immediately, the appellee might have had available 
the testimony of witnesses familiar with the actual date of transfer; might 
have had the full cooperation of Meadows, to whose self-interest it would have 
been to prove that the transfer of coverage occurred prior to the accident, and 
might not have incurred the expense of bringing this suit. We are of the 
opinion that the appellee has proved coverage and that under any circum- 
stances the appellant has estopped itself from raising the defense of non- 
coverage at this late date. 

[3] We find no merit in the assignments of error dealing with alleged 
variance. There is a variance between the facts alleged and those proved only 
if the appellant’s version of the facts is accepted. Since the trial judge, sitting 
by agreement without a jury, found upon substantial evidence that the facts 
are as the appellee alleged, there can be no ruling of variance. 

{4] We do, however, find error in so much of the judgment as undertakes 
to compensate the appellee for court costs, attorney’s fees, and other expenses 
incurred after the verdicts in the Illinois suits. The record discloses that all 
these payments were in fact made by the American Employers’ Insurance 
Company. Moreover, that company was legally obligated to do so for it had 
agreed: “ * * * to pay all expenses incurred by the Corporation for investiga- 
tion, negotiation, and defense of any such claims or proceedings; * * * all 
premiums on attachment and/or appeal bonds required in any such proceedings ; 
all costs taxed against the Assured in any such proceedings; * * * .” Inasmuch 
as the American Employers’ Insurance Company was legally obligated to incur 
the costs and expenses involved in the defense of the suits against the appellee 
and did bear them, we think it error to allow the appellee to recover for those 
items. 

Ordered, that if the appellee will within a reasonable time during the present 
term of this court file in the District Court of the United States for the Eastern 
District of Pennsylvania a remittitur of such excess, and produce and file a 
certified copy thereof in this court, the judgment, less the amount so remitted, 


will be affirmed; but if this is not done, the judgment will be reversed and 
a new trial ordered. 


BUILDERS & MANUFACTURERS MUT. CASUALTY CO. v. PAQUETTE 


oe et al. No. 1022. 
District Court, D. Maine, S. D. Jan. 12, 1938. 


21 Federal Supplement 858. 
1. SOLE OWNERSHIP. 

Where son, whose driver’s license had been suspended because of conviction 
of reckless driving, bought automobiles and had them registered in mother’s name, 
and mother obtained liability policies thereon by concealing son’s interest and exist- 
ence of chattel mortgages or conditional sales contracts on automobiles, policy issued 
to mother was void under provision requiring that assured’s interest be uncondi- 
tional and sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


In Equity. Proceeding under the Declaratory Judgments Act, 28 U.S.C.A. 
§ 400, by the Builders & Manufacturers Mutual Casualty Company against Theo- 
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dore Paquette, administrator, and others, to have a liability insurance policy 
declared void. 
Motions to dismiss denied, and declaratory judgment for petitioner. 


Robinson & Richardson, of Portland, Me. (Forrest E. Richardson, of Port- 
land, Me., of counsel), for petitioner. 

Willard & Willard, of Sanford, Me., and Louis B. Lausier and William P. 
Donahue, both of Biddeford, Me., for respondents. 

Peters, District Judge. 


STATE FARM MUT. AUTOMOBILE INS. CO. v. BELSHE. No. 4—4914. 
Supreme Court of Arkansas. Jan. 24, 1938. 
Rehearing Denied Feb. 14, 1938. 
112 Southwestern Reporter (2d) 954. 
ACCEPTANCE. ; 

An insured, by accepting a policy, approves the policy with all conditions 
contained therein so long as the conditions are reasonable and not contrary to public 
policy. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

2. CONSTRUCTION. 

Insurance contracts, like other contracts, are to be construed according to 
meaning of terms used by parties and if those terms are unambiguous, they must 
be understood in their ordinary sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 


3. BURDEN OF PROOF. 

The burden is on an insurer to show facts exempting it from contractual lia- 
bility, but, where the policy expressly excludes liability under stated conditions, 
burden is on insured to show coverage under the conditions stated. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. LICENSE. 

Under automobile liability policy — insurer from liability to indemnify 
truck owner against liability imposed by law on account of injuries accidentally 
suffered through operation of truck while truck was being operated by any person 
violating a law or ordinance as to driving licenses, insurer was not liable for an 
accident which occurred while truck was being driven by a driver who did not 
possess a chauffeur’s license as required by statute, notwithstanding breach of the 
condition was not a proximate cause of the accident. Pope’s Dig. § 6642. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Appeal from Circuit Court, St. Francis County; W. D. Davenport, Judge. 

Action by E. B. Belshe against the State Farm Mutual Automobile Insurance 
Company for expenses incurred by the plaintiff in defending a suit brought against 
him for damages sustained in automobile collision. From an adverse judgment, 
the defendant appeals. 

Reversed with directions. 

Buzhee, Harrison, Buzbee & Wright, of Little Rock, for appellant. 

Marvin B. Norfleet, of Forrest City, for appellee. 

Baker, Justice. 

The appellant hereinafter referred to as the insurance company issued its 
policy to the appellee, hereinafter referred to by name, or as the insured or appellee, 
whereby the insurance company agreed to indemnify the appellee against liability 
imposed by law on account of injuries or death accidentally suffered through opera- 
tion of the truck. Thereafter on August 6, 1934, while the truck was being driven 
by an employee of the appellee, Thomas Gross, it collided with an automobile driven 
by D. F. Patton who was injured. Notice of the accident was duly given, but 
the insurance company declined to handle the claim for the reason, it alleged, that 
Gross, the driver, did not possess chauffeur’s license and had not made application 
for one as required by law, and, for that reason, it was contended the policy of 
insurance or indemnity did not cover or protect Belshe and there was no liability. 
Patton sued Belshe and notice of that fact was given to the insurance company, 
hut it made no investigation or defense of the suit. 

Belshe sued the insurance company for $1,151.50, which he had incurred as 
expenses, in the defense of the suit filed and prosecuted against him by Patton. 
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The complaint alleged the foregoing facts and other material matters with a prayer 
to recover the amount of money incurred by the insured in defense of that suit 
filed by Patton. 

The insurance company filed an answer to this suit by Belshe against it 
and pleaded as a defense that at the time of the collision of the truck with the 
automobile, plaintiff’s employee, said Thomas Gross, had no chauffeur’s license 
and had not made appliction for one and was therefore operating the truck in 
violation of the motor vehicle statute. Pope’s Dig. § 6642. The said answer pleaded 
further, as a part of the insurance company’s defense, that the policy specially 
provided that the defendant should not be liable for any losses or damages caused 
while the motor vehicle, insured thereunder, was being driven or operated by any 
person violating any law as to age and driver’s license. The pertinent part of the 
insurance policy is as follows: 

“Risks Not Assumed by This Company. The company shall not be liable, and 
no liability or obligation of any kind shall attach to the company for losses * * * 
(E) caused while the said automobile is being driven or operated by any person 
whatsoever * * * violating any law or ordinance as to * * * driving license.” 

To this answer the insured filed a demurrer as follows: 

“Comes E. B. Belshe, plaintiff, and demurs to the answer filed in this cause 
by the defendant, State Farm Mutual Automobile Insurance Company, a cor- 
poration, and for cause states: 

“That the facts stated therein are not sufficient to constitute a defense to 
plaintiff's cause of action alleged in his complaint herein.” 

The demurrer was sustained and the insurance company refused to plead 
further. Judgment was accordingly rendered for the amount sued for except penalty 
and attorney’s fee. Motion for new trial was duly filed and overruled and the 
cause was brought here on appeal. 

The only question is one of law. Does the answer filed by the insurance com- 
pany state a defense? It should be said in the beginning that the particular portion 
of the policy of insurance involved here is not one open to construction. 

The language is clear and understandable and no contention is made by appellee 
that any issue arises by reason of or on account of the fact that that provision 
of the policy above copied is ambiguous in any respect. The appellee argues most 
vigorously and presents numerous authorities to the effect that in the consideration 
of any exception to a policy of insurance that such exception in order to li 
available as a defense must have a causative effect or force bringing about or at 
least causing or aiding in the incident whereby the loss was suffered and that if 
it does not have this effect it does not and cannot constitute a defense to the main 
issue. 

Appellee cites as illustrative of this principle many authorities, some of which 
are opinions by this court. Others cited are from other jurisdictions. There will 
he no effort upon our part to re-examine or analyze all of these authorities for 
the reason that we believe a few typical examples considered in their application 
to the maiters in issue will be sufficient and a more extended review would be 
without profit. 

One of the most typical cases is that of Benham v. American Central Life 
Insurance Company, 140 Ark. 612, 217 S.W. 462. In that case the life insurance 
company defended because of a clause in the policy which exempted it from liability 
for death while engaged in military or naval service in time of war or in con- 
sequence of such service. For death due to prohibited conditions there was liability 
for the reserve only under this policy, unless the company’s permission to engage in 
such service shall have been obtained and such extra premium or premiums as the 
company might require shall have been paid. The insured died from influenza during 
his enlistment period in the military service of the United States. The court held 
in that case that the company was attempting to exempt itself from the hazards 
of warfare and that at the time of the death of the insured he was not so engaged 
in such service as to place him in more or greater danger than was incident to his 
life or occupation prior to his entering the service. 

A similar case was Nutt v. Security Life Insurance Company, 142 Ark. 29, 
218 S.W. 675. This policy had a provision exempting it from liability in case of 
death while engaged in such service without a permit, except as to the reserve 
upon the policy at the time of death and it was held in that case that the effect 
of the exemption was from death proximately caused by war activities. The 





Auto. | State Farm Mut. Automobile Ins. Co. v. Belshe 1629 


insured in that case died of influenza in a hospital at Camp Pike, Ark., and it 
was held on account thereof that the extraordinary hazards of war did not prevail 
and that the exemption as written was not in force to prevent a recovery. Fol- 
lowing the announcements made in these two cases and others of similar import, 
the insured reasons plausibly therefrom that for the exemption to be available 
as a defense the condition or exemption in the contract must operate as a proximate 
cause, otherwise, it would be ineffectual to prevent a recovery. 

However plausible the foregoing argument may appear, the same theory 
happens to have been heretofore considered upon the same or similar arguments 
and been reviewed by this court and we think distinguished and settled according 
to the great weight of authority, contrary to appellee’s contention. Mr. Justice 
Kirby, speaking for this court, said: ; 

“It will not be questioned that the parties can make any contract of insurance 
not prohibited by law, and there appears to be good reason why an indemnity 
company would not be willing to assume the risk for damages resulting from cars 
being driven or operated by persons under 16 years of age.” Etna Casualty & 
Surety Co. v. Etoch, 174 Ark. 409, 295 S.W. 376, 377, 72 A.L.R. 1068. See, also, 
Travelers’ Ins. Co. v. Brookover, 71 Ark. 123, 126, 71 S.W. 246. ; 

[1, 2] We think the foregoing quotation is a well-considered expression of 
opinion sound from every viewpoint; that the insurance company may make use 
of such language as it may please to express the conditions upon which it is willing 
to issue its policy. The insured by acceptance approves such policy with all the 
conditions therein contained, so long as they are reasonable and not contrary to 
public policy. Our attention has been called by appellant to an opinion in which 
we find well stated the same principle. 

“But the rule is equally well settled that contracts of insurance, like other 
contracts, are to be construed according to the sense and meaning of the terms 
which the parties have used, and if they are clear and unambiguous, their terms 
are to be taken and understood in their plain, ordinary, and popular sense. Imperial 
Fire Insurance Co. v. Coos County, 151 U.S. 452, 14 S.Ct. 379, 381, 34 L.Ed. 231. 

Questions similar to the one here presented arose in a certain line of cases 
decided about the time of, or shortly after the World War. In addition to the cases 
of Benham v. American Central Life Insurance Co., supra, and Nutt v. Security 
Life Insurance Co., supra, there was also decided the case of Miller v. Illinois 
Bankers’ Life Ass’n, 138 Ark. 442, 212 S'W. 310, 7 A.L.R. 378, and that case, 
when considered in the light of the opinions rendered in the other cases, we think 
makes clear the attitude of the courts in regard to propositions similar to the 
one under consideration. In the Miller Case the exemption was that death, while 
in the service of the army or navy of the government, is not a risk covered at 
any time during the continuance or reinstatement of the policy greater than the 
amounts or sums actually paid to the association. 

The distinction which we think these authorities make is one that is found in 
construction or meaning of a policy as written. The courts have made no effort 
in any of the cases to fix or determine liability not contracted for; and only in 
those cases wherein there is ambiguity has the court found reason to resort to a 
construction most strongly against the insurance company. 

In the case of Miller v. Illinois Bankers’ Life Association, supra, the court 
held in accordance with the language of the policy that the insured was not 
covered while he was in the service of the United States Army or Navy, because 
the policy so provided. That was not the language in the policy involved in the 
Benham Case or the Nutt Case, cited above. Those cases had a provision exempt- 
ing from liability which otherwise attached, but not while engaged in the military 
service, that is to say, during the period or time when the hazards of war were 
present. In the Miller Case there was an exclusion of liability. In other words, 
there was no coverage, no insurance under the conditions stated. 

None of these case authorities may be treated or considered as having been 
rhanged or modified in any particular. They were all cited with approval in a much 
more recent case and there relied upon by the court to make a distinction similar 
to the one controlling in the instant case. Benefit Association of Ry. Employees 
v. Hayden, 175 Ark. 565, 568, 299 S.W. 995, 57 A.L.R. 622. 

The parties to this litigation contracted, as we have hereinbefore quoted, that 
the policy did not cover the risk when the truck was driven by an unlicensed 
chauffeur or one who had not made application for license, It is conceded, accord- 















1630 ‘The Insurance Law Journal, Vol. 90 {June, 1938 





ing to the record made, that the chauffeur had no license, had not applied for 
any. He was therefore driving in violation of the provisions of the motor vehicle 
statute then in force. During that interval or period there was no insurance 
under the policy. 

It may be, as suggested, that this provision was written into the policy to 
save the company from an occasional loss. That may be true, but the parties had 
a right to contract in that respect and it becomes our duty to enforce contracts 
as written and not to make new contracts for the parties. 

[3, 4] There is quite a difference in the principles involved wherein the contract- 
ing parties provide for exemption under certain conditions from liability and 
another provision wherein there is no insurance whatever under conditions stated. 
In a case where the insurance company seeks to establish the facts showing it is 
to be exempt from contractual liability, the burden of proof is upon the insurance 
company. On the other, hand in a case similar to the case of Miller v. Illinois 
Bankers’ Life Association, supra, the burden is upon the plaintiff to show coverage 
or insurance under the conditions stated. We think it is clearly determined in 
this case there was no insurance or coverage under the conditions. 

The judgment is therefore reversed with directions to the circuit court to over- 
rule the demurrer and take such further steps thereafter as may be proper, not 
inconsistent with this opinion. 


NAIFY et al. v. PACIFIC INDEMNITY CO. et al. Sac. 5165. 
Supreme Court of California. Feb. 25, 1938. 
76 Pacific Reporter (2d) 663. 
1. CANCELLATION. 


Under automobile liability policy providing that notice of cancellation mailed 
to address of assured should be sufficient where buyer of automobile under con- 
ditional sales contract had no choice but to accept selection of insurer made by 
seller, and did not receive policy or copy of it, and was not apprised of provisions 
of policy, and was not notified of cancellation of policy by insurer who merely 
notified finance company which was to notify insured, and notice given did not com- 
ply with policy requirement of tendering unearned premiums and insured continued 
to make pro rata payments which were accepted by insurer after alleged cancellation, 
policy was not canceled by the mailed notice which was not received by insured 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

2. NOTICE. 

To effect cancellation of automobile liability policy under provision for cancel- 
lation by mailed notice, insurer must show strict compliance with terms of policy 

(For other cases, see Insurance, Dec. Dig. § 228.) 

3. NOTICE. 

Under automobile liability policy providing that notice of cancellation mailed 
to address of assured should be sufficient and providing that notice should state 
that unearned premium would be refunded on demand, letter from finance com- 
pany which held assignment of conditional sale contract for sale of automobile 
and to which policy was delivered, informing insured buyer that policy was can- 
celed and that unearned premium would be applied on last payment of automobile, 
was not sufficient compliance with terms of policy to effect cancellation. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

4. NOTICE. 

Under automobile liability policy providing that notice of cancellation mailed 
to address of assured should be sufficient and that finance company to which condi- 
tional sale contract for sale of automobile was assigned and to which policy was 
delivered should be deemed the assured, where insured who bought automobile 
under conditional sales contract never saw policy or had provisions called to his 
attention so as to make finance company his agent, notice of insurer to finance com- 
pany to recall policy for cancellation was not sufficient compliance to effect 
lation of policy. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

7. ASSIGNMENT. 

Under automobile liability policy providing that notice of cancellation mailed 

to address of assured should be sufficient and that finance company which held 
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assignment of conditional sale contract for sale of automobile and to which policy 
was delivered should be deemed the assured, where insured conditional buyer of 
automobile did not see policy or have provision called to his attention, no agency 
existed which would permit finance company to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

8. NOTICE. 

Under automobile liability policy providing that notice of cancellation mailed 
to address of assured should be sufficient and that notice should state that unearned 
premiums will be refunded on demand, letter stating “kindly recall policy for 
cancellation” to finance company which held conditional sale contract for sale of 
automobile and to which policy was delivered, even if finance company was con- 
sidered agent of insured who was buyer of automobile, was not sufficient as letter 
of cancellation, since no actual notice was given insured, and no tender of unearned 
premium payments was made. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

9. NOTICE OF CANCELLATION. 

Under automobile liability policy providing that notice of cancellation mailed 
to address of assured should be sufficient and containing requirements as to tender 
of unearned premium payments, finance company which held assignment of con- 
ditional sale contract for sale of automobile and to which policy was delivered 
could not waive insured’s rights to notice under the policy and continue to collect 
premiums for insurance. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

10. CANCELLATION. 

In action against insurer, finance company holding policy and assignment of 
conditional sale contract for sale of automobile, and seller of automobile, to deter- 
mine liability under automobile liability policy which was found not to be cancelled 
though trial court found that defendants acted in concert to deprive insured of 
coverage, finance company could not be held liable, since policy was not terminated. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

In Bank. 

Appeal from Superior Court, Butte County; Harry Deirup, Judge. 

Action upon an automobile liability policy by Fred Naify and another 
against the Pacific Indemnity Company, a corporation, and others. Judgment 
for the plaintiffs, and defendants appeal. 

Affirmed as to the named defendant and reversed as to the other defend- 
ants. 

Prior opinion, 68 P.2d 1293. 

Jerome D. Peters, of Chico, for appellants. : 

J. Oscar Goldstein, P. M. Barceloux, and J. M. McPherson, all of Chico, for 
respondents. 

Bronson, Bronson & Slaven, of San Francisco, Frank V. Campbell, of San 
Jose, T. L. Chamberlain, of Auburn, Conley, Conley & Conley, of Fresno, 
Nathan F. Coombs, of Napa, Crosby & Crosby, of Oakland, Gerald M. Desmond, 
of Sacramento, Geary & Geary and C. J. Tauzer, all of Santa Rosa, Griffin & 
Boone, of Modesto, Hadsell, Sweet, Ingalls & Lamb, of San Francisco, Hoey, 
Hamilton & Turner, of Concord, Keyes & Erskine, of San Francisco, Hugh K, 
Landram, of Merced, Mannon & Brazier, of Ukiah, Neumiller & Ditz, of 
Stockton, O’Connor, Fitzgerald & Moran, and Redman, Alexander & Bacon, 
all of San Francisco, Andrew R. Schottky, of Merced, and Wyckoff, Gardner 
& Parker, of Watsonville, amici curiz. 


LANGDON, Justice. ‘ ‘ 
This is an action by the injured party and the insured to recover on a 


policy of automobile liability insurance. Upon a trial by the court, plaintiffs 
had judgment and defendants appealed. 

On October 15, 1932, plaintiff Naify contracted to purchase an automobile 
from defendant Pacific Nash Motor Company. A conditional sale contract 
was executed with the understanding that the same was to be financed by and 
assigned to defendant Pacific Finance Corporation, and that said defendant 
would procure a policy of insurance with defendant Pacific Indemnity Com- 
pany, covering the respective interests of the seller and buyer. The payments 
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called for by the conditional sale contract were $118.75 per month for 12 
months, and this sum included pro rata payments on the insurance premium, 
which was thereby included in the total purchase price of the car. Upon the 
execution of the conditional sale contract on said date of October 15, 1932, the 
motor company obtained the insurance policy from the indemnity company, 
covering fire, theft, collision, property damage, and personal liability. The 
motor company, seller, assigned the conditional sale contract to the finance 
corporation, and delivered the insurance policy to said assignee. 

It is to be noted that the transaction was one in which Naify, the buyer, 
had no choice of insurance carriers, but was, under the agreement, obligated 
to pay the premium for insurance procured by the finance corporation in a 
company of its own selection. It further appears that no copy of the policy 
was delivered to Naify, and he was given no information as to the terms 
thereof. 

On July 18, 1933, the assured’s brother, driving the car with the assured’s 
consent, collided with a car driven by plaintiff Clark. Clark filed suit for 
damages. Naify gave due notice to the indemnity company of the accident 
and requested that the company undertake his defense. The indemnity com- 
pany refused, stating that the policy coverage for public liability, property 
damage, and collision had been canceled on December 17, 1932, over six months 
previously. Clark secured judgment against Naify. The latter paid $300 on 
account, and thereupon both plaintiffs brought this action, Naify seeking reim- 
bursement, and Clark demanding the balance due on the judgment by virtue 
of the statutory liability of an insurance company to an injured party after 
judgment. 

The facts set forth by the defendants in opposition to this claim are as 
follows: On December 17, 1932, about two months after issuance of the policy, 
an officer of the indemnity company delivered a note to the manager of the 
insurance department of the finance corporation, stating that it had heard 
reports indicating that Naify was not a desirable risk, and requesting that the 
finance corporation recall the policy for cancellation. The finance corporation 
thereupon, according to the testimony on its behalf, mailed a letter to Naify 
stating that pursuant to instructions and in conformity with the policy it was 
canceling his coverages, effective December, 1932; and that as legal owner 
of the car, it had instructed the indemnity company to remit the unearned 
premium not to Naify but to itself, which it would credit against the balance 
due on the contract. The letter was sent to the address given the insurance 
company by Naify’s agent and stated in the policy; but it was not his true 
address and the letter was never received by Naify. He had no knowledge of 
the cancellation until the answer to his notification of the collision and request 
to defend, in July, 1933. 

The policy provided that it was subject to cancellation at any time by the 
insurance company on five days’ written notice; and it also contained the 
following provisions upon which defendants chiefly rely: “Notice of can- 
cellation mailed to the address of the Assured stated in this policy shall be 
a sufficient notice. Where the term Assured is used in this paragraph it shall 
mean the Pacific Finance Corporation of California only during the time the 
Pacific Finance Corporation of California has any financial interest in the 
automobile insured hereunder. If the Pacific Finance Corporation of California 
has no financial interest, then the term Assured shall mean the purchaser.” 
Another provision in this same paragraph, upon which plaintiffs rely, reads: 
“Notice of cancellation shall state that said excess premium (if not tendered) 
will be refunded on demand.” 

Before proceeding to a discussion of the legal issues, it may be well to review 
briefly just what was done by the parties. Plaintiff Naify, an automobile 
buyer, signed a contract agreeing to pay for the car and for insurance cover- 
age, in installments. He performed both obligations fully. The finance cor- 
poration, as assignee of the seller, collected the installments, including that 
part allocated to the insurance premium; and the indemnity company, insurance 
carrier, received its premium for the insurance coverage. Without the knowl- 
edge of the buyer, the insurance was purportedly canceled, and for over six 
months plaintiff Naify was left without protection for which he nevertheless 
continued to pay, and the payments were received and kept by one of the 
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defendants. Meanwhile, though collecting the full premium and canceling all 
plaintiff’s protection, the finance corporation was permitted by the insurance 
company to retain all coverage protecting itself namely, fire and theft insurance. 

Plaintiffs pleaded several causes of action, and the court found in their 
favor against all defendants. The theory of the judgment is that the three 
defendants acted in concert; that the conditional sale contract, the assignment, 
and the insurance policy were all included within a single transaction; that 
the notice of cancellation was ineffective; and that the defendants had agreed 
to insure Naify but left him unprotected. We are in full accord with the 
court’s conclusion that plaintiffs should recover, and there are sound reasons 
for recovery against each of the defendants according to different inferences 
which may be drawn from the facts. But defendants argue that the judgment, 
as rendered, is inconsistent, in that it declares the insurance company liable 
on the policy, yet holds the other defendants liable for failure to keep the 
plaintiff insured. It is, of course, true that Naify could not be both insured 
and uninsured at the same time, and accordingly it is necessary to determine 
whether he was or was not, or, in other words, whether his policy was 
effectively canceled prior to the accident. 

{1] At the outset we are met with a question raised by amici curiz on 
behalf of various insurance companies, namely, whether a notice of cancellation, 
sent to the address of the assured as stated in the policy, and pursuant to a 
provision in the policy stating that the mailing thereof shall be sufficient 
notice, is effective despite lack of receipt by the insured. In this simple form, 
the question may perhaps be answered in the affirmative (see Raiken v. Com- 
mercial Casualty Ins. Co., N.J.Sup., 135 A. 479), though it has not yet been 
directly ruled upon in this jurisdiction. See American Building Maintenance 
Co. v. Indemnity Ins. Co., 214 Cal. 608, 7 P.2d 305. But the special circum- 
stances of this case make such a doctrine entirely inapplicable. Ordinarily, 
the insured chooses his company and his policy; here the insured had no 
choice but to accept the selection of the seller. Ordinarily, the insured receives 
his policy and is for this reason presumed to have read it; here the insured did 
not receive either the policy or a copy of it; and none of the provisions relied 
upon here was brought to his attention. Ordinarily, when the insurance 
company cancels a policy, it gives notice, by whatever method is chosen, to the 
insured; here the insurance company did not notify the insured buyer, but 
merely the insured seller, and it was the latter who is supposed to have notified 
the plaintiff. Ordinarily, the notice given complies with the policy require- 
ment of tendering the unearned premium; here the notice did not do so. Finally, 
the normal effect of repudiation of a contract and refusal to perform on one 
side is the excuse of performance on the other side; here the insurance company 
purported to terminate its obligations to the insured, but performance by the 
insured continued, and the pro rata payments on the premium were still 
accepted. In the light of these facts, can it be said that the policy was canceled 
by a mailed notice not received by the insured? We think not. 

2, 3] But if we assume the applicability of the provision for mailed notice, 
defendants must show a strict compliance with its terms in order to effect a 
cancellation. B. & B. Trucking, Inc. v. Home Fire & Marine Ins. Co. of 
California, 125 Misc. 312, 20 N.Y.S. 511, affirmed 216 App.Div. 710, 214 N.Y.S. 
812, Id., 243 N.Y. 558, 154 N.E. 604; Levan v. Pottstown, etc., Ry. Co., 279 Pa. 
381, 124 A. 89; Fox v. Connecticut Fire Ins. Co., Mo.App., 268 S.W. 393; 
Nederland Life Ins. Co. v. Meinert, 7 Cir., 127 F. 651. They have not done so, 
for neither of the two notices relied upon was sufficient. The first, the letter 
mailed by the finance corporation to plaintiff Naify, was fatally defective. The 
policy provides that notice shall state that the excess premium will be refunded 
on demand. ‘The letter contained no such statement. Instead, the finance 
corporation, seeking to improve its position as holder of the conditional sales 
contract, stated, “ * * * We have instructed the Pacific Indemnity Company 
to remit the unearned premium to us, and when it is received, we will credit 
it against the balance due on your contract. * * * ” In other words, it badly 
informed the insured that although the insurance company was remitting the 
unearned premium, it (the finance corporation) was appropriating the sum to 
its own use for a period of some six months, following which it would give 
the insured credit for the same on another obligation, the last payment due on 
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the car. To the extent that it collected pro rata premium payments and 
diverted them to other uses the finance corporation was guilty of conversion, 
and still more obviously of a breach of the plain provisions of the policy. 
Hence, in so far as the insurance company seeks to establish cancellation 
through the agency of the finance corporation, by means of the letter sent to 
Naify, its position is untenable. 

[4-7] The second theory advanced is that cancellation was effected by the 
prior letter of the insurance company to the finance corporation, which states: 
“Kindly recall policy for cancellation.” Defendants point to the provision of 
the policy that the finance corporation shall be deemed the assured while it 
has any interest in the automobile, and assert that it was proper to terminate 
Naify’s policy by notice to the finance corporation alone. Were the validity 
of this provision squarely presented, we would have serious doubts thereon. 
Parties are, within reason, free to contract as they please, and to make 
bargains which place one party at a disadvantage; but a contract must have 
mutuality of obligation, and an agreement which permits one party to with- 
draw at his pleasure is void. Shortell v. Evans-Ferguson Corp., 98 Cal.App. 
650, 277 P. 519; Williston, Contracts, 2d Ed., § 104. By analogy, it seems ques- 
tionable whether a contract can validly provide that A is bound thereunder 
unless B decides to withdraw, and that B’s notice of withdrawal may be given 
io X, a third party who is not A’s agent, and who in fact occupies two positions 
antagonistic to A; a creditor of A, and an agent of the adverse party. The 
only basis upon which such withdrawal could be justified would be that X was 
authorized by A to act as his agent to cancel the contract; that is, that the 
finance corporation was authorized by Naify to act as his agent in canceling 
the policy. It is elementary that actual agency must rest on agreement or 
consent. Restatement, Agency, § 15. What if the policy made such a pro- 
vision, a point not free from doubt? Naify never saw the policy, his attention 
was never called to the provision, and therefore it cannot be said that he 
agreed to such an agency. See Los Angeles Inv. Co. v. Home Sav. Bank, 180 
Cal. 601, 182 P. 293, 5 A.L.R. 1193. Does the conditional sale contract, which 
Naify signed, so provide? Clearly it does not; it states only that the finance 
corporation may procure insurance, but it gives no inkling of a proposed 
extraordinary agency in the finance corporation to cancel Naify’s insurance. 
It is impossible, therefore, to find any factual or legal basis for the asserted 
right of the insurance company to cancel by giving notice to the finance cor- 
poration. 

[8,9] We may, however, assume for the moment that the provision 
authorizing notice to the finance corporation alone was binding on Naify 
depsite his ‘total lack of assent thereto. Still defendants cannot prevail, 
for this notice, like the other, failed to comply with the provisions of the 
policy. In the first place, the letter to the finance corporation was not a 
notice of cancellation, but a request that the corporation recall the policy for 
cancellation. The finance corporation was thereby made agent of the insurance 
company to procure the policy, and neither in terms nor in effect was this letter 
a notice of cancellation. Indeed, it is shown in the record that the purported 
assured here, the finance corporation, did not suffer any cancellation of its 
coverages, and that the whole purpose of the letter was to have the finance 
corporation give actual notice of cancellation of the coverages of Naify. In the 
second place, even if the letter might be construed as an actual notice of 
cancellation, it was, like the letter to Naify, utterly lacking in a statement 
that the unearned premium would be repaid on demand. It is suggested by 
defendants .that this requirement could be waived by the finance corporation, 
but inasmuch as the letter is relied upon to effect a cancellation of Naiiy’s 
coverages, only he could waive compliance with the requirement. If this were 
not true, then the insurance company could cancel at will, without five days’ 
notice, or without any notice, and its so-called “assured,” the finance cor- 
poration, having fully protected itself, could “waive” all the policy require- 
ments as to Naify. We find nothing either in the policy or the conditional 
sale contract which gives any such extraordinary authority to the finance 
corporation. The contract merely authorizes the seller to keep the property 
insured in a company or companies selected by it, and obligates the buyer to 
pay the premiums. It is impossible to construe it as an authorization of the 
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seller or its assignee to collect the premiums and contemporaneously to “waive” 
all of the buyer’s rights under the policy. 


[10] We conclude, therefore, that the insurance policy was in full force and 
effect at the time of the accident, and that plaintiffs were entitled to recover 
under its terms. This being so, it would appear that the defendant finance 
corporation cannot be held liable on the theory that it failed to keep plaintiff 
Naify insured. It may be true, as indicated by the trial court, that all of the 
defendants acted in concert in an attempt to deprive Naify of his insurance 
coverage, but since, under our holding, the attempt was unsuccessful, plaintiff 
suffered no appreciable damage therefrom. In short, defendant finance cor- 
poration would undoubtedly have been liable in the full amount of the loss 
sustained by Naify, if the policy had actually terminated while it continued to 
collect premium payments therefor, but the conclusion that the policy was not 
terminated is inconsistent with such liability. 

[11] All defendants were, however, properly joined in the action in an 
attempt to discover which was liable for plaintiff’s claims; and since all denied 
and contested plaintiffs’ rights of recovery under the policy, none should 
recover costs. 

The judgment against defendant Pacific Indemnity Company is affirmed, 
with costs to respondent. The judgments against defendants Pacific Nash 
Motor Company and Pacific Finance Corporation are reversed, neither party 
to recover costs. 


We concur: Waste, C. J.; Curtis, J.; Houser, J.; Shenk, J.; Seawell, J. 


POOLE v. TRAVELERS INS. CO. et al. 
Supreme Court of Florida. Dec. 16, 1937. 
Rehearing Denied Feb. 4, 1938. 
179 Southern Reporter 138. 
1. TRAILER. 

A liability policy covering trucks, and providing that.a truck should be insured 
for the towing of a trailer only when such use was definitely declared and rated, 
covered a truck while towing a semi-trailer, though not definitely declared upon and 
rated, in view of distinction between a “trailer” and “semi-trailer.” Comp.Gen.Laws 
1927, § 1280. ‘ 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. TRAILER. 

The statute defining a trailer as including all four wheel vehicles coupled to 
or drawn by a motor vehicle, and a semi-trailer as all such two wheel vehicles, 
which was in force at the time a contract of liability insurance was entered into, 
became a part of the contract. Comp.Gen.Laws 1927, § 1280. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. AMBIGUITY. 

Where the terms of an insurance policy will bear two interpretations, that 
one will be adopted which sustains the claim for indemnity. 

(For other case, see Insurance, Dec. Dig. § 146[3].) 

4. CONSTRUCTION. 
_ A contract of insurance prepared by an insurance company will be construed, 
liberally as against the insured and strictly as against the company. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. CONSTRUCTION. ; 

Provisions of a policy limiting or avoiding liability are construed strictly 
against insurer and liberally in favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. KNOWLEDGE OF AGENT. ae 

Facts within the knowledge of an insurance agent are deemed facts within 
the knowledge of the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

7. KNOWLEDGE OF AGENT. ; 
_. Where the agent who wrote a liability policy covering trucks was familiar 
with insured’s business and with the trucks and knew they had no bodies and could 








1636 The Insurance Law Journal, Vol. 90 [June, 193% 


not be used for hauling lumber except by attaching semi-trailers, such knowledge 
was equivalent to knowledge on part of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

8 WATVER. 

Where liability insurer, through its agent, knew the insured trucks could not 
be used for insured’s purposes without the attachment of semi-trailers, it waived 
its right to declare a forfeiture of the insurance because of the towing of semi- 
trailers, by failing to demand payment of premiums for the semi-trailers, and 
was estopped to deny liability on the policy. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

On Petition for Rehearing. 
10. DENIAL OF LIABILITY. 

A liability insurer’s denial of liability for an accident and refusal to defend 
a suit brought by the injured party, and the agreement by insured with the denial 
of liability, does not bind the injured party or estop him from asserting the liabiltiy 
of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Error to Circuit Court, Putnam County: Geo. Wm. Jackson, Judge. 

Garnishment proceeding by Samuel E. Poole against the Travelers Insurance 
Company and another. Judgment for the garnishees, and the plaintiff brings error. 

Reversed and remanded, with directions. 

Hilburn & Merryday, of Palatka, for plaintiff in error. 

Marks, Marks, Holt, Gray & Yates, of Jacksonville, for defendants in error. 

Per Curiam. 

Samuel E. Poole, sued the Gem City Builders’ Supply Company for damages 
for personal injuries received and for expenses consequent thereon, as a result 
of the careless and negligent manner in which the Gem City Builders’ Supply 
Company, through its employee, operated one of its trucks, Plaintiff recovered 
judgment in the amount of $5,500, together with his costs. 

Thereafter, S. J. Hilburn, attorney for Samuel E. Poole, made affidavit that 
plaintiff held a judgment in the amount of $5,500 and costs against the Gem City 
Builders’ Supply Company; that affiant does not believe the defendant has in its 
possession visible property upon which a levy can be made sufficient to satisfy said 
judgment; that the Travelers Insurance Company and the Travelers Indemnity 
Company are indebted to the Gem City Builders’ Supply Company, or have its 
effects or property in their hands, custody or control; and prayed that a writ of 
garnishment issue to the Travelers Insurance Company and the Travelers Indemnity 
Company commanding them to appear and answer this affidavit. 

The writ of garnishment was issued. 

The Travelers Insurance Company and the Travelers Indemnity Company each 
filed separate answers to the affidavit. Each answer averred “that at the time of 
the service of the writ of garnishment upon this corporation in the above entitled 
action and garnishment proceeding, this corporation was not indebted to the 
defendant, Gem City Builders’ Supply Company, a corporation, nor is it indebted 
to the said Gem City Builders’ Supply Company, a corporation, at the time of the 
filing of this answer, nor was it indebted to the said Gem City Builders’ Supply 
Company, a corporation, at any time between said periods.” Each answer further 
averred that said answering garnishee did not have in its hands, possession or 
control at any of said times any goods, moneys, chattels, or effects of said defend- 
ant; that said answering garnishee does not know of any other person indebted 
to said defendant, nor does it know of any other person who may have any of the 
effects of said defendant in his hands. : 

Plaintiff filed a traverse to each answer, directly traversing and denying the 
truth of that part of each answer quoted above, and then averring that said 
garnishee was indebted to the said Gem City Builders’ Supply Company at the time 
said writ of garnishment was served on said garnishee, and is still indebted to 
said defendant, as set forth in the affidavit of plaintiff’s attorney. 

The attorneys of record for both parties stipulated that the cause be tried 
before Hon. George William Jackson, circuit judge for the Seventh judicial 
circuit, without the intervention of a jury, either in term time or in vacation, upon 
such date as the court may name; that the findings of the judge on issues of fact 
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shall have the same force and effect as the verdict of a jury; and that at the 
convenience of the court a formal order be entered carrying the stipulation into 
effect. No such order appears in the record. 

After hearing the evidence, the court entered final judgment in the cause, find- 
ing the issues of fact in favor of the garnishees, severally, and thereupon entered 
judgment in favor of the garnishees, and awarded the garnishees their costs. 

Motion for new trial was denied. 

From the final judgment plaintiff took writ of error. 

The material facts of the case are not disputed but are admitted by the respec- 
tive parties. The truck involved in the accident was not described in the policy 
of insurance because it was not owned by the Gem City Builders’ Supply Company 
at the time the policy of insurance was issued; but it was later purchased and 
allowed to be substituted for one of the insured trucks, and is treated by both parties 
as being covered by the policy of insurance, and a stipulation to that effect was 
entered upon the record. Attached to the truck in question was a two wheel semi- 
trailer. The truck and the semi-trailer had hauled a load of lumber from Palatka 
to Elkton, Fla., had unloaded the lumber at Elkton, was returning empty, and had 
reached East Palatka on the return trip when the accident occurred. The truck 
was insured and the semi-trailer was not. 

The sole question to he determined is one of law, and is whether either or both 
of the garnishee insurance companies is or are liable on the policy of insurance 
because of the fact that, at the time of the accident, the truck, which was insured, 
was towing a semi-trailer, which was not insured. 

The policy of insurance contained the following pertinent provisions : 

“The insurance afforded is only in respect to such and so many of the following 
Coverages as are indicated by a specific premium charge or charges. The limit 
of the Company’s liability against each of such Coverages shall be as stated herein, 
subject to all of the terms of the Policy having reference thereto.” 


“Item 4 Coverages Limit of Liability Premiums 
A. Bodily injury $10,000. each person and subject a 
Liability to that limit for each person 
$20,000.00 each accident $62.10” 


“Item 5. The purposes for which the automobile is to be used are Commercial. 
(Refer to Condition B. for definitions of Purposes of use).” 

“1. Coverage A—Bodily Injury Liability. 

“To pay on behalf of the Assured all sums which the Assured shall become 
obligated to pay by reason of the liability imposed upon him by law for damages 
hecause of bodily injury, including death at any time resulting therefrom, accidentally 
sustained by any person or persons and caused by the ownership, maintenance or 
use of the automobile.” 

“A. Automobile Defined—Two or More Automobiles. Wherever in this 
Policy the word ‘automobile’ is used, it shall be held to mean any type of motor 
vehicle or trailer as described herein; and when two or more automobiles are 
insured hereunder, the terms of this Policy apply separately to each. 

“B. Purposes of Use Defined. (a) The term ‘Pleasure and Business’ is defined 
as personal, pleasure and family use including business calls. (b) The term 
‘Commercial’ is defined as the transportation or delivery and the loading and 
unloading of goods or merchandise in direct connection with the Assured’s business 
occupation as expressed in Item 1. (c) The purposes of use as defined in (a) 
and (b) foregoing shall exclude the renting or livery use of the automobile and 
the carrying of passengers for a consideration. (d) The automobile shall be 
insured for renting, livery, carrying passengers for a consideration, the business 
of demonstrating or testing, or the towing of any trailer, only when such uses 
are definitely declared and rated. (e) Coverage for any trailer covered herein 
shall apply only while such trailer is being used in connection with any automobile 
insured by the Company.” 

“N. Changes. The terms of this Policy shall not be waived or changed except 
by endorsement attached hereto, signed by the President, a Vice-President, Sec- 
retary, Assistant Secretary of the Company, the Superintendent of its Automobile 
Division, or a Registrar specially authorized; nor shall notice to any agent, or 
knowledge possessed by any agent or by any other person, be held to effect a 
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waiver or change in any part of this Policy; provided, however, that changes may 
be made in the written portion of the Declarations by a Manager or General 
Agent of the Company, such changes to bind the Company and the Assured when 
initialed by such Manager for General Agent. The personal pronoun herein used 
to refer to the Assured shall apply regardless of number or gender.” 


Town and State in Trade Name of Factory or Year of 
which the Automobile the Automobile. Serial No. Model. 
will be principally 

garaged and used. 


Palatka, Putnam International 1653 M No. 279789 1933 
County, Florida. Ford 5162181 1933 
Ford , 2563824 1929 


PREMIUMS 
Type of Body and Purpose of Use Bodily injury Property 
Model (Advertised Damage 
Load Capacity of Liability 
Commercial; Desig- 
nated Seating Capacity, 
if Bus.) 


1% ton Truck Model 
B-2 Comm. 20.70 11.00 
1% ton Truck Model 


AA 
1% ton Truck Model 
AA 


Comm. 20.70 11.00 
Comm. 20.70 11.00 


[1] Thus the terms of the policy of insurance state that the truck in question 
was to be used for “commercial” purposes. Under the definition of “commercial 
purposes,” the policy provided that the truck in question shall be insured for the 
towing of any trailer only when such use is definitely declared and rated. The 
exception made no reference to the use of any semi-trailer. 

- [2] Section 1280 (1006) C.G.L. defines the terms trailer and semi-trailer as 
ollows: 


“ ‘Trailer’ as defined in this Chaper shall include all four wheel vehicles 
coupled to or drawn by a motor vehicle. “ ‘Semi-trailer’ as defined in this Chapter 
shall include any two wheel vehicle coupled to or drawn by any motor vehicle.” 

This statute was a part of the contract of insurance because it was in force at 
the time the parties entered into the contract of insurance. The policy requires that 
trailers but not semi-trailers be definitely declared and rated in order for the truck 
towing the same to be insured for liability to others resulting from any accident, 
Par ogg by the terms of the policy, occurring while the truck was towing such 
trailer. 

The Insurance Manual introduced in evidence also recognizes the distinction 
between trailer and semi-tratler by defining them as follows: 

“A trailer is a vehicle not equipped with automotive power, constructed for 
attachment to an automobile or tractor to supplement the carrying or load capacity 
of such automobile or tractor. A Semi-Trailer is a trailer (usually of the two- 
wheeled type) attached to a tractor or a truck without body by means of a king 
pin or fifth wheel.” 

From the definitions of the term semi-trailer contained in the Insurance 
Manual quoted from and in the statute, section 1280 (1006) C.G.L., it is definitely 
certain that the vehicle attached to the truck in question at the time of the accident 
was a semi-trailer. The terms of the policy did not require a semi-trailer to be 
definitely declared and rated in order for the truck towing it to be insured against 
the liabilities stated in the policy. 

[3-5] Where the terms of an insurance policy will bear two interpretations, 
that one will be adopted which sustains the claim for indemnity. Queen Insurance 
Co. v. Patterson Drug Co., 73 Fla. 665, 74 So. 807, L.R.A.1917D, 1091; National 
Surety Co. v. Williams, 74 Fla. 446, 77 So. 212; Elliott v. Belt Automobile Associa- 
tion, 87 Fla. 545, 100 So. 797; AEtna Casualty & Surety Co. v. Cartmel, 87 Fila. 
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495, 100 So. 802, 35 A.L.R. 1013. A contract of insurance prepared by an insurance 
company will be construed liberally as against the insured and strictly as against 
the company. Martin v. Sun Insurance Office of London, 83 Fla. 325, 91 So. 363. 
Provisions of a policy limiting or avoiding liability are construed strictly against 
the insurer and liberally in favor of the insured. Palatine Insurance Co. v. Whit- 
field, 73 Fla. 716, 74 So. 869. Now since the policy did not require in terms that 
semi-trailer be definitely declared upon and rated in order that the truck towing 
the same be insured from the liabilities stated in the policy, we hold, construing 
the terms of the policy most strongly against the company, that the term trailer did 
not include the term semi-trailer, but that failure to mention semi-trailer in that 
part of the policy made it permissible for a truck insured under that policy to tow 
a semi-trailer and be insured though the semi-trailer was not definitely declared 
upon and rated. Therefore the truck in question was insured at the time of the 
accident in question. 

Now the distinction between a trailer and a semi-trailer is not a technical or 
fanciful one without any basis in reason, because they may each be put to different 
uses. A trailer, which is a conveyance having four wheels, may be attached to a 
truck by means of a coupling arm; and a load carried in the trailer that is not 
related to the load carried in the truck; and the truck can be disconnected from 
the trailer and proceed with its load without disturbing the load on the trailer, 
But a semi-trailer, of the type involved in this case, is a two-wheeled conveyance, 
attached to the body of the truck, and both the truck and the semi-trailer partici- 
pate in carrying the same load. The truck could not be disconnected from the 
semi-trailer without first unloading the entire load carried jointly by both. Neither 
the truck nor the semi-trailer alone could carry the load without the aid of the 
other. Thus this type of semi-trailer, when engaged in commercial hauling in this 
manner, is but an extension of the body of the truck, though recognized, as a 
semi-trailer for purposes of taxation, whereas a trailer is a separate conveyance 
and is attached to the truck only by the connecting or coupling arm. 

Now even if the policy had provided that it was necessary for any semi-tratler 
to be definitely declared upon and rated when drawn by an insured truck, in order 
for the insured to be protected by the provisions of the policy, would not there 
have been a waiver of this provision by the insurance company, under the existing 
circumstances ? 

“In the absence of policy provision or statute to the contrary, any provision 
inserted in an automobile policv of insurance for the benefit of the insurer may be 
waived by it, even though such policy is statutory, as for instance, a provision for 
unconditional and sole ownership and against incumbrance; against change of 
ownership without written consent: against other insurance; or against certain 
uses.” (Italics supplied.) 13-14 Huddy Encyclopedia of Automobile Law 154, § 138. 

In the case of East Side Garage, Inc. v. New Brunswick Fire Insurance Co., 
198 App.Div. 408, 190 N.Y.S. 634. 635, the policy of automobile insurance contained 
a provision which is similar to the provision contained in the policy in the instant 
case, as follows: 

“No officer, agent or other representative of this company shall have power to 
waive any of the terms of this policy unless such waiver be written upon or attached 
hereto, nor shall any privilege or permission affecting the insurance under this 
poliev exist or be claimed by the assured unless so written or attached.” 

Yet the New York court said in holding that there might be a waiver of this 
provision: 

“Where automobile policy by its terms became null and void if the car was 
used for carrying passengers for hire, if the insurance company knew that its 
countersigning agents had assumed the power to orally consent that insured auto- 
mobile might be used for transportation for hire pending consent or refusal hy 
insurer itself, and that insured was relying on such consent, but did not renudiate 
its agents’ acts and did not cancel the policy or return the unearned premium but 
silently acquiesced in its agents’ consent, knowing that insured was relying thereon, 
it was liable on the policy.” ; 

In 13-14 Huddy Encyclopedia of Automobile Law 155, § 139, the following rule 
as to the sufficiency of knowledge on the part of the insurer is found: 

“Where insurer has knowledge of facts which would invalidate the contract 
from its inception, when it issues the policy, conditions inconsistent with such facts 
are waived and it is estopped from setting up breach of such conditions as a 








1640 The Insurance Law Journal, Vol. 90 | June, 1938 


defense. Knowledge of agent of insurance company concerning subject of insur- 
ance which is acquired while procuring the application may be imputed to the com- 
pany. The law is well settled that notice to the agent at the time of the applica- 
tion for insurance of facts material to the risk is notice to the insurer, and will 
prevent the insurer from insisting upon a forfeiture for cause within the knowl- 
edge of the agent. In some states, however, the knowledge of the agent as to an 
incumbrance is not imputed to the company.” 

[6] Three states, Illinois, Indiana, and Washington, are cited under the prop- 
osition that facts within the knowledge of the agent are deemed facts within the 
knowledge of the insurance company, while only one state, Alabama, is cited for 
authority to the contrary. The majority view, we believe to be the better view, 
and the one sustained by sound reasoning. 

17,8] Mr. Goddard of the Gem City Builders’ Supply Company testified in 
substance that C. E. O’Conner, the agent who wrote the policy of insurance 
for the garnishee insurance companies, had been familiar with the nature and 
character of the insured’s business since it was begun, which was six or seven 
years prior to the time of the trial; that, when the insurance policy was written, 
O’Connor knew that the insured had three trucks, none of which had bodies, and 
each of which had a bolster on the rear, above the wheels; that O’Connor passed 
the insured’s place of business several times daily, as he lived: just a block from 
insured’s place of business; that there was no way of hauling lumber of the average 
length on any of insured’s trucks, except by attaching a semi-trailer to each truck 
chassis, the chassis of each truck being only about 10 feet in length, while the aver- 
age length, of the lumber hauled was 16-18 feet. This testimony was not rebutted 
by the insurance company. Under these circumstances, and in view of the uncon- 
tradicted state of the testimony, the agent O’Connor may therefore be said to 
have had knowledge of the use of these semt-trailers, at the time of writing the 
policy of insurance. Such knowledge on the part of the agent was equivalent to 
knowledge on the part of the insurance company. By its failure to demand that 
premiums be paid for these semt-trailers when used in connection with insured’s 
business and attached to an insured truck, the insurance company would have waived 
its right to declare a forfeiture of insurance on the truck towing the semi-trailer, 
and, after the accident, the insurance company is estopped to deny that it is not 
liable on the policy of insurance. 

For these reasons we think the court erred in entering final judgment in favor 
of the garnishees. The judgment below should be and it is hereby reversed, and 
the cause remanded, with directions that the court enter a judgment in favor of 
plaintiff for the amount found to be due under the pleadings and proof. 

It is so ordered. 

Ellis, C. J., and Whitfield, Terrell, Buford, and Chapman, JJ., concur. 

Brown, J., concurs, specially. 

Brown, J. (concurring specially). 

| concur in the conclusion reached, and in all of the opinion excent the paragraph 
regarding the waiver of the company on account of the knowledge of the agent 
that the insured could not use his trucks for hauling lumber without attaching to 
them semi-trailers. I do not think this knowledge would change the express 
contract which the insured afterward accepted, unless the insurer also knew of it. 
However, this point is probably immaterial in view of the construction placed hy 
the opinion on the contract as written. 

On Petition for Rehearing. 

Per Curiam. 

The policy of insurance, which is the contract between the insurer and the 
insured, controlling the rights of the parties, did not provide that the use of senri- 
trailers must be declared upon and rated in order that the truck towing the same 
be insured against the liabilities stated in the policy, and consequently it was not 
necessary to have this semi-trailer declared upon and rated. The original opinion 
so held, and we adhere to that holding now. 

[9] The policy contained this provision: 

“Any person or his legal representative who shall obtain final judgment against 
the assured hecause of any such injury or destruction may proceed against the 
Company under the foregoing terms of this policy, to recover the amount of such 
judgment, either at law or in equity, but not exceeding the limit of this policv 
applicable thereto.” (Ttalics supplied.) 
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The petition for rehearing suggests that this provision gave the injured party 
a separate action at law against the insurer on the policy of insurance, and that 
garnishment would not lie. This contention is not sound. The quoted provision of 
the policy did not give the injured party a right to proceed directly against the 
insurer in the first instance, but gives the injured party the right to proceed against 
the insurer after the injured party has first obtained judgment against the insured. 
That is exactly what the injured party was doing by the institution of this garnish- 
ment proceeding. To further express the thought that the insurer could not be 
proceeded against by the injured party until after judgment had been secured 
against the insured, or the insured, insurer, and injured party had agreed on the 
amount due, the following provision was also placed in the policy: 

“No recovery against the Company shall be nad until the amount of assured’s 
obligation to pay shall have been finally determined either by judgment against the 
assured after actual trial or by written agreement of the assured, the claimant, and 
the Company, nor in either event unless suit is instituted within two years after the 
date of such judgment or written agreement.” 

There was a debt certain in amount, the judgment for $5,500, which the insured, 
the Gem City Builders’ Supply Company, was obligated to pay the injured party, 
Samuel E. Poole, and against which lability the insured carried insurance evidenced 
by a policy of insurance issued by the defendant insurance companies to the insured. 
Therefore there was an obligation due from the insurer to the insured, to indemnify 
the latter from this liability, and garnishment was properly employed by the 
injured party. 

}10] The petition for rehearing states that the insurer did not defend the suit 
brought by the injured party against the insured in the lower court, because the 
insurer denied any liability for this accident, on the ground that the truck, at the 
time of the accident, was being put to a use in violation of the provisions of the 
policy, and that the insured agreed, at that time, with this denial of liability. (The 
original opinion of this court in this case heéd that there was not a violation of 
the particular provision of the policy in question.) From that asserted premise, 
the petition for rehearing reasons that the insured, by taking that position then, is 
estopped to assert now that there is an indebtedness due from the insurer to the 
insured, and that, since the insured is estopped to assert this liability, the injured 
party is also estopped to assert that there is any liability on the part of the insurer. 
Such reasoning is fallacious, because the one who is asserting the liability of the 
insurer, namely, the injured party, has never taken any position other than that of 
asserting the liability of the insurer. The insured cannot, by its conduct, hind the 
injured party so as to estop him from asserting the liability of the insurer for the 
accident in question, because the interests of the insured and of the injured party 
are necessarily adverse and antagonistic to each other. Estoppel could not be 
imputed from the insured to the injured party under these circumstances. 

The judgment of this court in the original opinion contemplates that the court 
below should enter judgment against the proper party or parties defendant, as shown 
by the record. In so far as is shown by this record, it appears that the liability 
for the payment of this judgment is upon the Travelers Insurance Company. 

Rehearing denied. 

Ellis, C. J., and Whitfield, Terrell, Brown, Buford, and Chapman, JJ., concur. 





FIRESTONE SERVICE STORES, INC., OF GAINESVILLE v. WYNN, 
for Use and Benefit of HOME INS. CO., N. Y. 
Supreme Court of Florida, Division B. Jan. 28, 1938. 
Rehearing Denied March 3, 1938. 
179 Southern Reporter 175. 
1. SUBROGATION. 

Where an automobile insurer pays to the insured the amount of a loss 
insurer is subrogated in a corresponding amount to the insured’s right of action 
against any other person responsible for the loss. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

2. SUBROGATION. . ; 
The right of an automobile insurer to subrogation in equity to right of 
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insured against party causing insured’s loss does not depend upon the presence 
of a special clause in the policy conferring the right. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

3. SUBROGATION. 

Where an automobile insurer has paid loss to insured, the fact that insurer 
might have successfully contested the claim under the policy and relieved itself 
of liability to the insured does not affect insurer’s rights of subrogation, since 
equities between insurer and insured are not matters with which the wrong- 
doer has any concern. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

4. ASSIGNMENT. 

An automobile insurer by paying the loss caused insured by the wrongful or 
negligent acts of a third person obtains an equitable assignment of the insured’s 
cause of action against such third person. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

5. PROOF OF LOSS. 

In suit to enforce the right of subrogation of an automobile insurer to 
insured’s rights against a third party, the proof of loss is admissible to show the 
insurer’s liability to the insured. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

6. ASSIGNMENT. 

In suit to enforce the right of subrogation of an automobile insurer to 
rights of insured against third party causing injury to insured, a written assign- 
ment from the insured to the insurer is admissible. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

7 THIRD PARTY. 

In suit to enforce the right of subrogation of an automobile insurer to 
iusured’s rights against a third party causing injury to insured, third party can- 
not rely upon the defenses which might have been raised between the insurer 
and the insured. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

8. ASSIGNMENT. 

In suit by automobile insurer which indemnified insured for damage to auto- 
mobile which fell from pneumatic grease rack, against the wrongdoer on ground 
of subrogation to rights of insured, insurance policy was not required to be 
infroduced by insurer which proved existence of policy by documentary evidence 
and proved that it paid claim and received written assignment of subrogation 
from insured, since terms of policy were not in issue and only question concern- 
ing policy was its issuance and the payment under policy to insured. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

On Petition for Rehearing 
13. SUBROGATION. 


In suit based on subrogation, by automobile insurer which indemnified 
insured for damage to automobile which fell from pneumatic grease rack, the 
subrogation receipt and assignment made by the insured, which was introduced 
by insurer which did not introduce policy itself, was sufficient to show that 
policy was a contract of indemnity and that insurer actually indemnified insured 
by paying him amount of loss sustained, so as to authorize recovery by insurer, 
without introduction of policy itself. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Error to Circuit Court, Alachua County; A. Z. Adkins, Judge. 

Action by Irvin J. Wynn, for the use and benefit of the Home Insurance 
Company, N. Y., against the Firestone Service Stores, Inc., of Gainesville, for 
damages done an automobile owned by the plaintiff which fell from a pneumatic 
grease rack on the premises of the defendant. To review an adverse judgment, 
the defendant brings error. 

Affirmed. ; ; a ed o, 

Hampton, Jordan & Lazonby, of Gainesville, for plaintiff in error. 

Crutchfield & Adams, of Jacksonville, and John A. H. Murphree, of Gaines- 
ville, for defendant in error. 

Brown, Justice. 
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This action was brought in the court below in the name of Irvin J. Wynn 
ior the use and benefit of the Home Insurance Company, N. Y., against the 
Firestone Service Stores, Inc., of Gainesville, for damages done a Plymouth 
automobile owned by Irvin J. Wynn, which on the 10th day of July, 1932, fell 
irom a pneumatic hoist or grease rack located on the premises of Firestone 
Stores, Inc., of Gainesville. 

The declaration consists of six counts. In three of the counts it is alleged 
that the Home Insurance Company issued its policy of insurance covering the 
automobile of Irvin J. Wynn from loss by collision; that a loss and damage was 
had; that the insurance company paid Irvin J. Wynn $368.75 in fulfillment of a 
contract of insurance and therefore became subrogated to the right of Irvin 
J. Wynn to recover the loss caused by the alleged negligence of the Firestone 
Service Stores. In the remaining three counts it is alleged that the Home 
Insurance Company issued its policy covering the automobile as above; that 
aiter the loss Irvin J. Wynn, in consideration of the amount paid under their 
policy by reason of the loss, executed a receipt and subrogation assignment to 
the Home Insurance Company. The assignment is made by words of reference 
a part of each count and discloses that the sum paid by the Home Insurance 
Company to Wynn is a settlement in full of all claims arising under an insur- 
ance policy. 

The defendant, Firestone Service Stores, by plea to each count, denied, 
among other things, the issuance of a policy insurance, the payment under the 
policy, and the subrogation of the Home Insurance Company to the rights of 
Wynn. ; 

After testimony on the merits, over the objection of the defendant on the ground 
that the plaintiff had not vet shown the right to sue, the plaintiff introduced into 
evidence the following instruments : 

(1) “Proof of loss” signed by Irvin J. Wynn. The instrument appears to be 
information furnished the Home Insurance Company by Wynn on damage to his 
automobile covered under a policy numbered S 425864. 

(2) A subrogation receipt and assignment incorporated into each count of the 
declaration, signed “Irvin J. Wynn.” The agreement shows on its face that Wynn 
received $368.75 for damage to his automobile under a contract of insurance num- 
bered S 425864 and that in consideration of the payment under the terms of said 
contract of insurance the insurance company is subrogated to his right of action 
against the Firestone Service Stores. 

(3) Draft by the Home Insurance Company payable to the Commercial Credit 
Company. The draft recites that it is in payment of loss and damage to property 
described in a policy numbered S 425864. 

Irvin J. Wynn, witness for plaintiff, testified as follows: 

“On July 6, 1932, I purchased a Plymouth automobile, two door sedan, through 
Melton Motor Company of Gainesville. I did not pay cash for the car; I bought 
it on terms. Commercial Credit Company of Jacksonville handled the paper. The 
contract was executed in Jacksonville and Mr. Melton was present. The contract 
covered the balance due on the car. The insurance for the protection of the Com- 
mercial Credit Company was supposed to be included in the deal, along with the 
balance on the car. The premium on that insurance was included in the balance due 
the Commercial Credit Company. The name of the insurance company was Home 
Insurance Company, of New York. I haven’t the policy that they issued to me. I 
do not know what became of it.” 

“You asked me to locate and bring the insurance policy that has been testified 
about with me to the trial this morning, but I am not in possession of the insurance 
policy and cannot say where it is. I don’t know.” 

“Q. Did you ever receive a policy from the Home Insurance Company insuring 
the automobile that you bought from Mr. Melton, that has been testified about? 
A. I saw a copy of it. I did not see the original. I cannot say definitely whether I 
received a notice from the company stating that the car was insured. It was the 


supposition or the implied supposition that the premium was paid on the car when 
it was delivered, to cover the insurance.” 


Mr. A. E. Melton, witness for the plaintiff, testified : 
_ “Q. At the time the car was sold to Mr. Wynn, was it insured to protect the 
Commercial Credit Company? A. I know it was insured as well as I know that 
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any car we sell under a retain title contract is insured. Whenever I sell a car under 
a retain title I also require fire and theft and collision insurance—composite insur- 
ance. The premium is included in the contract, and we discussed that with Mr. 
Wynn as to premiums. The Home Insurance Company carried that risk.” — 

The defendant made timely objections to the testimony regarding the insurance 
policy, contending that the policy itself was the best evidence. The contract of insur- 
ance was never introduced into evidence, nor was it accounted for. Defendant 
moved for a directed verdict on the grounds that plaintiff’s right to sue was never 
established, as the contract of insurance was not produced, and that the allegation in 
the declaration that a policy of insurance was issued covering assured’s automobile 
from collision was a material allegation and that it was not sustained by competent 
evidence. The motion was denied by the trial judge. The jury brought in a verdict 
for the plaintiff, and judgment was awarded for $368.75. 

[1-7] Could the plaintiff in this case lawfully recover without producing the 
policy of insurance? This is the controlling question involved. In Cooley’s Briefs 
on Insurance, 2d Ed., vol. 5, under the heading “Subrogation,” we find the tollow- 
ing statements which are backed up by an abundance of reliable citations and which 
appear to be the settled law in almost every jurisdiction: 

“When an insurer pays to the insured the amount of the loss, it is subrogated, 
in a corresponding amount, to the insured’s right of action against any other person 
responsible for the loss.” 

“The right of subrogation in equity does not depend on the presence of a special 
clause in the policy conferring the right.” 

“Moreover, if the insurer has paid the loss, the fact that it might have success- 
fullv contested the claim under the policy and relieved itself of liability to the insured 
does not affect it rights of subrogation. The equities between the insurer and the 
insured are not matters with which the wrongdoer has any concern.” 

“Tt seems to be well settled that the insurer, by paying the loss caused by the 
wrongful or negNgent act of a third person, thereby obtains an equitable assignment 
of the insured’s cause of action against such person.” 

“In a suit to enforce the right of subrogation, the proof of loss is properly 
admitted as showing plaintiff’s liability to the insured (Liverpool, London & Globe 
Ins. Co. v. Southern Pac. Co., 125 Cal. 434, 58 P. 55). And it is not error to admit 
a written assignment from the insured to the insurer (St. Louis, A. & T. Ry. Co. v. 
Fire Ass’n of Philadelphia, 55 Ark. 163, 18 S.W. 43.)” : 

“The defendant in an action to enforce the right of subrogation cannot rely on 
defenses which might have been raised between the insurer and the insured.” — 

[8] In the case at har, the fact that the insurance policy itself was not admitted 
into evidence to prove the issuance of such a policy and payment of loss by the 
insurance company under this contract will not prevent the plaintiff from recovering. 
The proof of loss, signed by Wynn, was a claim under the policy and was a recogni- 
tion on the part of Wynn that his car was insured. The payment of the claim by 
the insurance company was certainly a recognition on the part of the Home Insur- 
ance Company that it was liable under the policy. The subrogation agreement 
signed by Wynn recognizes the fact that a policy had been issued, a loss had resulted, 
and that the insurance company had paid the loss and was subrogated to the rights 
of the insured, Wynn, against the tort-feasor. 

The plaintiff insurance company made the allegation in its declaration that “an 
insurance policy had been issued covering the automobile of Irvin J. Wynn from 
loss by collision.” Was not the “proof of loss” and “subrogation agreement” 
sufficient evidence to show that both parties, the insured and the insurer recognized 
this fact? The insured in his testimony says that he saw a copy of the insurance 
policy and made other statements to the effect that the premiums were paid by the 
Commercial Credit Company and were part of the balance due on the car. He also 
states, “I haven’t the policy they issued me.” This statement apparently is meant 
to convey the idea he was issued a policy. The testimony of A. E. Melton is cer- 
tainly evidence of the existence of a contract of insurance. By the documents that 
were introduced and by the testimony of these witnesses it appears that the plaintiff 
has established the right to sue and has established by competent evidence the 
material allegations made in the declaration. 

The appellant’s contention is that the policy itself must be put into evidence, 
under the “hest evidence” rule, and that parol evidence cannot be used to establish 
the issuance of this policy. 
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[9-12] This contention is unsound. We have already stated the doctrine that 
“the defendant in an action to enforce the right of subrogation can not rely on the 
defenses which might have been raised between the insurer and the insured.” Thus 
it appears that the contents of the policy were not in issue and the thing to be proved 
was not whether the insurer could have successfully evaded having to pay the 
insured; nor were the terms of the contract in issue, but only whether there was in 
fact an issuance of an insurance policy on the automobile by the insurance company 
to Wynn. 

“Undoubtedly the best evidence of the contents of a written instrument con- 
sists in the actual production of the instrument itself, and the general rule is that 
secondary evidence of its contents can not be admitted until the non-production of 
the original has been satisfactorily accounted for. But it is unnecessary to produce 
deeds or other writings, or account for their absence, in order to legalize a mere 
incidental mention of their existence by a witness, no attempt being made to prove 
their contents or legal effect. Again, the existence of writings as a fact may be 
proved, although they are not produced, nor their absence accounted for. * * * 
Furthermore the principle which requires production of a writing to prove its con- 
tents, and excludes proof thereof, has been held to have no application when the 
inquiry into its contents comes up collaterally at the trial, and the contents are not 
directly involved in the controversy.” 10 R.C.L. 904, 905, and cases cited therein. 

Elliott on Evidence, § 216, recognizes the following exception to the parol 
evidence rule: 

“There is a clear distinction between proving the existence of a fact which 
has been put in writing and proving the writing and the contents of the writing 
itself. If the essential fact to be proved is not the contents of a written instru- 
ment, but an independent fact, to which the writing is merely collateral, or of 
which it is merely an incident, there is no reason for the application of the rule. 
In such cases the contents of the document are no part of the issue and there 
is no understanding that the writing shall be the sole repository of the fact. 
When the parol evidence is as near to the fact testified as to the writing itself, 
then each is primary.” 

In 2 Wigmore on Evidence, § 1253, the author goes so far as to say: 

“Let the trial judge determine absolutely, and without review, the applica- 
tion of the principle to each case. Whether a document is ‘collateral’ is prac- 
tically a question whether it is important enough under all the circumstances, 
to need production; and the judge presiding over the trial is fittest to determine 
this question finally.” 

And again in section 1242: 

“The rule applies only to the terms of the document, and not to any other 
fact about the document. In other words, the rule applies, to exclude testimony 
designed to establish the terms of the document, and requires the document’s 
production instead, but does not apply to exclude testimony which concerns the 
document without aiming to establish its terms.” 

In Roof v. Chattanooga Wood Split Pulley Co., 36 Fla. 284, 18 So. 597, 599, 
this court held: 

“The general rule is familiar that parol evidence is inadmissible to contra- 
dict or vary the terms of a valid written instrument, but this rule applies only 
to the parties to the contract or their privies. In Reynolds v. Magness’ Ex’rs, 
2 Ired. [24 N.C.] 26, it was held that the rule applies only to controversies 
between the parties themselves and those claiming under them, and _ between 
one of the parties and a stranger the rule does not apply.” 

The foregoing authorities indicate that the trial court was correct in its 
ruling. In the case at bar, the only purpose that the production of the insurance 
policy could have served was to show the relationship between the insured and 
the Home Insurance Company and to show that they were under a duty to pay 
the $368.75 to the insured. The terms of the contract were not in issue, and 
the existence of the policy or contract of insurance was thoroughly re by 
documentary evidence that recognized the existence of the policy and the duty 


of the insurance company to pay the loss, combined with the testimony of Wynn 
and Melton. 

The judgment of the lower court should be affirmed. 

Whitfield, P. J., and Chapman, J., concur. 
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Ellis, C. J., and Terrell and Buford, JJ., concur in the opinion and judg- 
ment. 

On Petition for Rehearing. 

Brown, Justice. 

A petition for rehearing has been filed in this case. Grounds 1 and 2 of 
the petition read as follows: 

“1. Because the Court completely misinterpreted the contention of Plaintiff 
in Error. The court on page 7 of the opinion says ‘the appellants’ contention is 
that the policy must be put into evidence under the best evidence rule and that 
parol evidence can not be used to establish the issuance of the policy.’ Plaintiff 
in Error has never made such contention, but on the contrary stated that parol 
evidence of the indemnity policy was applicable if it was the best evidence. 
(See page 4 of the Reply Brief.) 

“2. Because there was no contention of, or attempt on the part of the Plain- 
tiff in Error to rely on defenses that might have been raised between insurer 
and insured.” 

In fairness to counsel for plaintiff in error, we find that page 4 of the reply 
brief substantiates the first paragraph above quoted, and the writer makes due 
apologies for misinterpreting the contentions of plaintiff in error in that regard. 

As regards the second paragraph, while we discussed in the opinion the 
proposition that the plaintiff in error could not rely on defenses that might have 
been raised between the insurer and the insured, we did not state in the opinion 
that any such contention was made by plaintiff in error; nor did we intend to 
imply that any such contention was made; but this proposition of law was 
merely mentioned as supporting the reasoning of the court in arriving at the 
conclusions stated in the opinion. Not being satisfied that the reasoning of the 
opinion or the conclusions reached therein were erroneous, the petition for 
rehearing will be denied. 

The “subrogation receipt and assignment” referred to in the Court’s opinion 
reads, as shown by the record, as follows: 

“Received of the Home Insurance Company of New York, the sum of 
Three hundred sixty eight and 75/100 Dollars, being in full of all claims and 
demands for loss and damage by collision which occurred on the 10th day of 
July, 1933, to property insured under Home Policy numbered 5-435864 issued at 
the Jacksonville, Fla. CCC agency of said Company. 

“Now therefore, in consideration of said payment, we hereby assign, set 
over, transfer, subrogate and substitute the said Home Insurance Company of 
New York its successors and assigns, to any and all rights, claims, interests or 
action which we have or ought to have against the Firestone Service Stores, 
Inc. who may be liable or hereafter adjudged liable for the burning or destruc- 
tion of said property, or against any person, persons, or corporation, to the 
extent of the said sum of Three hundred sixty eight and 75/100, and we hereby 
assign, transfer and set over the same to the said Home Insurance Company of 
New York or its successors or assigns as aforesaid: in accordance with the 
terms of said Policy of Insurance, which are: 

“‘If this Company shall claim that the loss was caused by the act or neglect 
oi any person or corporation, private or municipal, this Company shall on pay- 
ment of the loss be subrogated to the extent of such payment to all right of 
recovery to the Assured for the loss resulting therefrom, and such right shall 
be assigned to this Company on receiving such payment’ 

“We hereby expressly authorize and empower the said Home Insurance 
Company of New York to sue, compromise or settle in my name or otherwise 
to the extent of the money paid as aforesaid. It being understood that any 
action taken by said Home Insurance Company shall be without charge or cost 
to me or to my legal representative. 

“Dated this 3rd day of September, 1933, at Jacksonville, Fla. 

“Witness: 

“W. G. Ryan Irvin J. Wynn.” 

[13] We think this document shows that the insurance policy referred to and 
quoted from was a contract of indemnity, and shows that the insurance com- 
pany had actually indemnified Wynn, the insured, by paying to him the amount 
of the loss sustained. 
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After due consideration of all the grounds of the petition for rehearing, our 
conclusion is that the same should be and is hereby denied. 


Whitfield, P. J., and Chapman, J., concur. 
Ellis, C. J., and Terrell and Buford, JJ., concur in the opinion and judgment. 


SOUTHEASTERN TELEPHONE CO. v. FIDELITY & CASUALTY CO. 
NEW YORK. 
Court of Appeals of Kentucky. Feb. 11, 1938. 
113 Southwestern Reporter (2d) 871. 
NOTICE OF ACCIDENT. 

Insured’s first notice to insurer of accident, in which man was injured by pole 
projecting from truck, when summoned in his action for damages over two months 
afterward, was not reasonably satisfactory compliance with provision of automo- 
bile liability indemnity policy for written notice of accident as soon as reasonably 
possible, though insured’s manager, receiving notices of accident, thought injured 
person was mistaken as to ownership of truck. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Appeal from Circuit Court, Laurel County. 

Action by the Southeastern Telephone Company against the Fidelity & Cas- 
ualty Company of New York to recover the amount of a judgment against plain-+ 
tiff, with interest, costs, and attorney’s fee, under an automobile liability indemnity 
policy. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

H. C. Clay & Sons, of London, for appellant. 

Jerry A. Hogan, of Louisville, and William A. Hamm, of London, for appellee. 

Perry, Justice. 

The appellee, the Fidelity & Casualty Company of New York, on June 25, 
1932, issued its policy of indemnity insurance, for a period of one year, to the 
appellant, Southeastern Telephone Company, by which it undertook to insure the 
appellant telephone company against loss from liability imposed by law upon the 
insured for damages on account of bodily injuries accidentally sustained by any 
person, occurring during the policy period, by reason of the use of its two trucks 
and a Ford coupé (described in the declarations of the policy), subject to the 
conditions and limitations stated in the policy. One of these conditions named 
was the following provision, requiring the insured to give prompt written notice 
of the occurrence of any accident: 

“Notice B. The Insured upon the occurrence of an accident shall give prompt 
written notice thereof with the fullest information obtainable at the time to the 
Company at its home office, or to its duly authorized agent. The Insured shall 
give like notice of any claim and of any suit on account of an accident, and shall 
forward to the Company promptly at its home office every summons or othen 
process and papers connected with such claim or suit. The company reserves the 
right to settle any claim or suit. Notice given by or on behalf of the Insured to 
any authorized agent of the Company with particulars sufficient to identify the 
Insured shall be notice to the Company. Failure to give any notice required to be 
given by this policy within the time specified therein shall not invalidate any claim 
made by the Insured if it shall be shown not to have been reasonably possible to 
give such notice within the prescribed time, ant that notice was given as soon as 
was reasonably possible.” 

On October 24, 1932, following the issuance ‘of this policy, one Charlie Payne 
claimed to have been on that day accidentally injured by being struck, while travel- 
ing on “Sublimity Road” vin Laurel county, by a pike pole projecting from one 
of the telephone company ’s “trucks,” which was being driven by the company’s 
agents, while engaged in repairing its telephone line along that road. 

With respect to the matter of the insured’s giving to its insurer the “notice B” 
required of the occurrence of this accident and the reports given to and received 
thereof by the telephone company, the facts appear to be practically agreed upon 
and are, as they are both alleged in the appellant’s petition filed in this action and 
related in the testimony of the witnesses, including that of Mr. Mathews, the 
telephone company’s manager in charge of its main district office, located at London, 
Laurel county,. Ky. 

Thus by the record it may be taken as admitted that it is shown that Mr. Payne, 
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upon receiving this accidental injury on October 24, 1932, at once proceeded on to 
London to have an examination made of his injury by his doctor, from whose 
office he, while waiting for an examination, telephoned Mr. Mathews (the manager, 
as stated, of the telephone company) at his office, notifying him of the occurrence 
of the accident suffered that afternoon, wherein he had been injured, while travel- 
ing on “Sublimity Road,” by being struck and knocked off the road by one of the 
company’s trucks. Upon being asked by Mathews as to how badly he was hurt, 
Payne replied that he wouldn’t know until after an examination was made of his 
injury by the doctor, when Payne was then asked to let him (Mr. Mathews) know 
the extent of his injury when determined by the doctor. 

Mr. Mathews testifies, and the petition alike in this action alleges, that several 
days after this telephone talk was had, Mr. Payne came to see him at his office, 
when he again asked Mr. Payne if he was seriously injured, and to describe to him 
his injuries, to which Payne replied that he didn’t know as yet how serious they 
were, but wanted to know if the company was going to pay him for the injury 
which had been done him and continued to insist that he had been injured by a 
truck belonging to the company, which on this occasion had struck him. Mr. 
Mathews further testified that he had, when thus informed of the accident, investi- 
gated the matter of its occurrence and the resulting injury to Payne, of which he 
had telephoned on October 24, 1932, and that he had learned from his inquiry made 
that the company did not have any of its trucks or automobiles in use in Laurel 
county on that day and that, from such information received, he had concluded 
that Payne was mistaken in his belief that the truck, of which he complained as 
having struck him, was one owned and operated by his company and that he thought 
the truck possibly belonged to the utility company there; that when he told Payne 
of his having reached this conclusion, Payne replied that he didn’t know about thar. 
but that he would find out and let him know. Further he stated that the compan: 
at that time maintained, for its use in the operation and maintenance of its tele- 
phone lines and business in the Laurel county district, two trucks and three auto- 
mobiles, of which two trucks and one of the automobiles (a Ford coupé, 192° 
model, the car involved in this action) were covered by the public liability insur- 
ance policy issued his company, as stated supra, on June 25, 1932, by the appellee 

When the witness Mathews was asked why he didn’t give notice to the imsur- 
ance company, as by the policy required, of this claim made by Payne that he had 
been struck and injured by the reported accident, he replied that he didn’t, because 
he thought Mr. Payne was mistaken about whose truck it was that hit him, as he 
had discovered and knew the company didn’t have any of its trucks in Laurel 
county, wherein the accident occurred, on that day. He stated also that as he had 
never heard anything further from Mr. Payne about the accident, as to which he 
had promised to report further, he concluded that Mr. Payne had found out that 
the truck that struck him belonged not to his, but to some other company, until 
he received a letter from Mr. Johnson, written as attorney for Mr. Payne, dated 
November 21, 1932 (addressed to the appellant company at London), advising it 
that: “We have a matter against your Company, in which one Charlie Payne was 
injured by being struck by a pike pole which was being hauled on one of your 
trucks and this injury occurred on the Sublimity Pike about three miles west ot 
London, Kentucky, in the month of October. We are writing you this letter for 
the purpose of trying to get a proper settlement without suit * * * .” 

Witness states that he replied to this letter demanding settlement on November 
23, 1932, as follows: 

“In reply to your letter of November 21, Mr. Payne called the writer one day 
in October and advised him that he had been struck by a pole on one of our 
trucks that day. The writer investigated the matter then and found that the only 
truck we have here was in Barbourville that day, and that none of our employees 
had been out on the Sublimity Pike on that day. 

“We believe that the Kentucky Utilities Co. and the Bell Telephone Co. both 
have lines that run in that direction, and it might possibly have been a truck of 
one of these companies.” 

He states that the next time he heard of Payne’s accident and alleged injury 
was on December 24, 1932, when a summons issued in a suit filed by Payne on 
November 29th was served on him; that he immediately wrote the local agents 
of the insurance company in London, to whom he carried the letter, with the 
inclosed summons, to their office, which they at once mailed to the insurance 





Auto.] Southeastern Telephone Co. v. Fidelity & Cas. Co., N. Y. 1649 


company at its home office in New York. A carbon copy of this letter, intro- 
duced in evidence by appellant, is as follows: 
“Southeastern Telephone Company, Incorporated. 
“London, Kentucky, December 24, 1932. 
“Edwards and Eversole, Agents, 
“The Fidelity and Casualty Company of New York, 
“London, Ky. 
“Gentlemen : 

“Attached hereto is summons of suit filed against this company, by one, 
Charlie Payne, in the amount of $20,000.00. Mr. Payne alleges that on Oct. 24th, 
1932, a truck of this Company carrying spike poles, extending over the side, 
passed him on the Sublimity Pike; that he was walking on the right side of the 
pike, and that one of the spike poles struck him causing permanent injury. 

“The petition does not state what truck, who was driving it, nor gives any 
other information to enable us to ascertain which of our motor vehicles that 
was supposed to have struck Mr. Payne. 

“We have two trucks and one car that are used in construction and repair 
work, all of them are covered with property damage and public liability insur- 
ance with your company * * * 

“On the date that Mr. Payne alleges to have been injured, (in Laurel 
County) the only car that was in this county was the Ford coupé, our employee 
driving this car on that date advises that the car was not on the Sublimity Pike 
that day. ' 

“Please advise us in regard to this matter.” 

These several reports made to the telephone company of the accident 
befalling Mr. Payne—the first, telephoned it by Payne on the day when struck 
by the company’s Ford coupé on October 24, 1932; the second, when demand 
was made by Payne personally on the company several days later for payment 
of his alleged injury regeived in that accident; the third, the later letter received 
from Payne’s attorney, of date November 21; and the fourth or final notice 
of the occurrence of the accident received by the insured before attempting to 
comply with the policy requirement of promptly notifying the appellee of the 
occurrence of an accident and the service of summons upon the company, claimed 
by it to have been issued against it on December 24, in the suit finally brought 
and filed by Payne against the company, after these several unavailing notices 
given and claims made for recovery of damages, of something over $20,000, for 
injuries alleged sustained by being struck by its truck—are all admitted facts. 

It is not contended by the telephone company that any notice was given the 
insurance company pursuant to the notice provision of the policy, as set out 
supra, of the occurrence of the accident, notwithstanding these earlier reports, 
notices, and claims made to and upon Mr. Mathews, the then manager of the 
company’s office at London; nor does it contend that any notice was given the 
insurance company until Mr. Mathews was served with summons in the suit 
brought to recover damages for the injuries alleged received in the accident 
by Payne on December 24, 1932. 

Upon copy of this summons, with explanatory letter, being then delivered 
by the telephone company to the insurance company’s local agents at London 
and by them forwarded to the insurance company’s New York office, it replied 
on January 3, 1933, acknowledging receipt of letter and summons and accepting 
the summons served on the telephone company’s manager, Mathews, through its 
attorney, with reservation of its rights under the policy, in the suit brought by 
Charlie Payne against the telephone company in the Laurel circuit court. 

Further it is shown that the insurance company then referred the matter 
of the belated notice and claim to its legal representative at London, who, after 
taking an investigation of the accident, wrote the telephone company on 
January 19, 1933, the following letter: 

“T am authorized to notify your Company, and this is to notify you, that in 
view of the fact that your company totally failed to report the alleged accident, 
and alleged injury of Charles Payne, at the time and place he was injured, until 
aiter suit was filed against your said company in the Laurel Circuit Court, and in 
view of the fact that on the day said Payne was injured, or claims to have been 
injured, or soon thereafter, and on the 24th day of October, 1932, said Payne 
notified your company that he was injured and made demand for settlement for 
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his injuries, and same was not reported to said Insurance Company, The Fidelity 
and Casualty Company of New York, and in view of the fact that thereafter, 
and on or about the 21st day of November, 1932, R. S. Johnson attorney for the 
said Charles Payne, notified your company in writing that said Payne had been 
injured and therein demanded settlement and payment for his alleged injuries, 
and your company failed to notify the undersigned Insurance Company of that 
notification, and failed to notify said Company or any of its agents or attorneys 
of said injuries, and failed to do so until after the filing of an action in the 
Laurel circuit court for said injuries against your Company, and for other and 
various reasons not herein specified, you are notified that your said Company 
has violated the terms and conditions of said policy contract, and that the said 
undersigned The Fidelity and Casualty Company is not under any obligations 
to either defend said suit filed against you, and is not under any obligations and 
is not bound to pay any judgment that might be recovered against you, and said 
Insurance Company is not liable in any way or manner under or by virtue of 
said insurance policy contract, and for that reason you should, if you desire to do 
so, make defense to said action by and through your personal counsel, and not 
depend or rely upon the undersigned to do so.” 

Thereupon the appellant employed counsel to defend the action brought by 
Payne against it. Upon its trial, in the Laurel circuit court, a judgment was 
recovered against the defendant company for the sum of $225 and costs. Upon 
the company’s application to the court of appeals for an appeal therefrom, the 
appeal was granted and the judgment reversed. 

Upon the remand and second trial of the cause, a judgment for $250 with 
costs was recovered against the appellant. Application was again made for an 
appeal, which was by us denied and the judgment affirmed. 

Thereupon, the appellant being called on to pay the full amount of said 
judgment, interest, costs, and an attorney’s fee of $200 in the defense of said 
action and. appeals, amounting to the sum of $685.11, jt brought this action 
against the appellee insurance company, asking recovery of this amount, incurred 
and adjudged against it in the defense of this claim, which it contended was 
properly the obligation of the appellee under the terms of the indemnity policy 
issued it and herein sued on. 

The insurance company filed answer, admitting all of its allegations, save 
and except that the plaintiff had complied with the requirements of the notice 
provision of the policy, which are, as set out supra, that: “The Insured upon the 
occurrence of an accident shall give prompt written notice thereof with the 
fullest information obtainable at the time to the Company * * *. The Insured 
shall give like notice of any claim and of any suit on account of an accident, and 
shall forward to the Company promptly at its home office every summons or 
other process and papers connected with such claim or suit.” And it therein 
alleged that plaintiff had observed or complied with only the last-named one of 
these notice requirements of the policy. 

To this answer reply was filed, joining issue upon the questions of the 
sufficiency of the notice given the insurance company as constituting a com- 
pliance with the further requirement of the notice provision of the policy, to the 
effect that: “Failure to give any notice required to be given by this policy within 
the time specified therein shall not invalidate any claim made by the Insured if 
it shall be shown not to have been reasonably possible to give such notice 
within the prescribed time, and that notice was given as soon as was reasonably 
possible.” 

Upon the trial of this cause, upon the issues thus joined, the defendant 
insurance company moved at the conclusion of the introduction of all the evi- 
dence for a directed verdict, which the court sustained, and upon the verdict of 
the jury rendered as directed for the defendant, judgment was accordingly 
entered, dismissing the petition of plaintiff with costs. 

Motion and grounds for a new trial were thereupon filed to set aside the 
verdict and judgment and grant a new trial, on the grounds that the court erred 
in sustaining the motion of defendant for a peremptory instruction and instruct- 
ing the jury to find for defendant, which were overruled but an appeal granted, 
which has been prosecuted and is now before us. 

It is agreed that there is only one question involved in this appeal, and that 
is whether or not the notice required by the general provision, “Notice B” of 





Aut 


the 
cons 


adds 
The: 
only 
the | 
vide 


mad 
afor 
betv 
noti 
on ] 
of « 
its 

insu 
whe 
wel 
tot 
com 
the 
24, 


stru 


Pay 
cor 
tru 
hay 
rea 
as 

to 

tut 
the 
mo 
cor 
po: 


de! 
ou 
fit 
an 
no 
cla 
fa 
of 
pli 





Auto.] Southeastern Telephone Co. v. Fidelity & Cas. Co., N.Y. 1651 


the policy, was complied with by the appellant, and which was the only issue 
considered, it appears, by the learned chancellor on the trial of this cause. 


The appellant in its brief states that such is the question here submitted, but 
adds thereto, “or if it was not complied with, was there a waiver of such notice? 
There is no question raised by appellant as to the issues of the pleadings. It is 
only as to the issues of the evidence to support the allegations of the petition, and 
the first question is: Was the notice given to appellee within the limit of time pro- 
vided for by Section ‘B’ of the policy?” 

The appellant, in its argument of this question, proceeds to set out the showing 
made by the evidence as to the several notices given the telephone company by: the 
aforesaid Charlie Payne of his injury by one of the company’s improvised trucks 
between the day of its occurrence on October 24, 1932, and the appellant’s finally 
notifying the insurance company of the accident, more than two months thereafter, 
on December 24, when it was summoned in the suit filed against it for the recovery 
of damages for the injuries alleged sustained therein and attempts to account for 
its failure to earlier give written notice of the occurrence of the accident to the 
insurance company on the ground stated in Mr. Mathews’ testimony, that he thought, 
when these claims were made by Payne and his attorney for damages, that same 
were based upon a mistake made as to his having been struck by a truck belonging 
to the telephone company, for the reason that he had ascertained that no one of the 
company’s trucks was being used in Laurel county on that day and by the driver of 
the company’s Ford coupé that same was not on the day of the accident, October 
24, 1932, in the vicinity of “Sublimity Road,” where Payne was alleged to have been 
struck, 

It is further argued that with such information he (Mathews) concluded that 
Payne’s claim to damages for injuries suffered by him in being struck by one of the 
company’s trucks could not be meritorious, for the reason that the company’s 
trucks being out of the county on the day of the accident, as claimed, he could not 
have been injured by one of them. He claims, therefore, that such being the 
reason and cause of his delay, in viewing the claim made by Payne for damages 
as having no basis whatever, he did not feel it proper or that he was called upon 
to notify the company of it, in that he treated the facts stated as being and consti- 
tuting a valid excuse for not giving immediate notice to the insurance company of 
the claim until he was served with the summons, when notice of the suit and sum- 
mons filed was immediately sent the company and, under the circumstances stated, 
constituted sending notice within the provisions of the policy, “as soon as reasonably 
possible.” 

Without further considering these matters urged by appellant in excuse of its 
dereliction and negligence, in failing to comply with the notice requirements set 
out in the policy and by letting pass these several notices received without seeing 
fit to pass on to the insurer notice of the fact of the occurrence of the accident 
and the claim made thereunder by Payne for damages owing him by the company, 
nor the extensive arguments and the various grounds upon which the respective 
claims of the parties hereto are presented, it is sufficient to say that these evidential 
facts, as above recited, when considered and measured by the notice requirements 
of the policy, cannot be regarded as or held to be a reasonably satisfactory ¢com- 
pliance on the part of appellant with them. 

To such effect was it held in the case of Southern Surety Co. of New York v. 
Heyburn, 234 Ky. 739, 29 S.W.2d 6, 7, cited and relied on by the appellee, where there 
was before us a very similar case and policy provision, requiring immediate 
notice to be given to the liability insurer, wherein we said: ‘As to these conditions, 
the general rule has been established that the insured is not required to report 
trivial accidents which result in latent injuries or petty wounds, and there was no 
reasonable ground to believe at the time that an injury had been received.” 

But we further therein said that: 

“Tt is to be readily admitted that in cases resting upon policies of indemnity of 
this character the interpretation should be more rigid or exact and the rule should 
be more strictly enforced than in cases resting upon fire insurance policies or ordi- 
nary accident policies covering disability or injury of the person insured. In the latter 
cases the liability hecomes fixed immediately upon the occurence, while in this class 
the very nature of the indemnity requires prompt investigation and preparation for 
a defense to the possible litigation by the one who shall or might be, through his 
contract, forced to become the real defendant, for with passing time the discovery 
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of witnesses becomes more difficult, physical conditions change, memory becomes 
less sure, facts become distorted, and ‘more dangerous than all, fraud and cupidity 
have had opportunity to perfect their work.’ 

“Undisputed facts may appear where the court should as a matter of law hold 
that the occurrence was so trivial the insured was not required to report it to the 
company, even though apparently casual or latent injuries subsequently developed 
to be serious ones. On the other extreme, there may be accidents of such magnitude, 
or injuries of such degree, apparent or disclosed at the time, as would authorize a 
holding as a matter of law that they should have been reported in order to place 
liability on the insurance company and recover under the policy.” 

Influenced by these considerations, it was finally announced in the Heyburn 
Case, supra, that: “The true rule, it seems to us, must be declared to be that 
notice is an essential requirement in order to fix liability on the insurer when there 
has been such an occurence or accident as would lead the ordinarily prudent and 
reasonable man to believe that it might give rise to a claim for damages. Such is 
the fair and reasonable construction to be given the condition of the policy and 
the principle upon which all the cases cited were determined.” 

Applying this rule to the case at bar, it clearly follows that here the injury 
complained of was of such character that suit was very reasonably to be expected, 
unless some adjustment or settlement of the injury claim was made. 

In such case, under the holding of this quoted Heyburn Case, we are constrained 
to hold that the judgment of the circuit court, in sustaining the insurance company’s 
motion for a directed verdict in its favor, was altogether correct: and its judgment 
is therefore affirmed. 


STANDARD CHEVROLET CO. v. FEDERAL HARDWARE & IMPLEMENT 
MUTUALS. No. 5536. 
Court of Appeal of Louisiana. Second Circuit. Oct. 29, 1937. 
Rehearing Denied Dec. 3, 1937. 
178 Southern Reporter 642. 
2. EMPLOYMENT. 

Where agent of automobile dealer took a boy along with him for purpose of 
driving a repossessed automobile back to dealer’s place of business, and a few hours 
later, the boy took the automobile from dealer’s parking lot and wrecked it, boy 
was not “in the employ of” the dealer at time automobile was wrecked, so as to 
affect dealer’s rights under automobile theft policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INTENT. 

Where boy, who was not in employ of insured, took automobile from insured’s 
parking lot without insured’s permission, and wrecked it, and when insured’s agents 
reached the wrecked automobile, boy sat nearby watching it, automobile was not 
taken with felonious intent so as to entitle insured to recover on automobile theft 
policy, especially in view of fact that insured did not charge boy with theft of 
the automobile, but merely preferred charges against boy for unlawfully taking 
and using the car without owner’s consent. Act No. 91 of 1920, amending Act 
No. 168 of 1914. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

5. BURDEN OF PROOF. 

_ In action on automobile theft policy, where boy, who was not an employee 
of insured, took automobile from insured’s parking lot and wrecked it, burden 
was on insured to prove that automobile was taken without insured’s consent, 
and that taking was with intent to steal. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

6. BURDEN OF PROOF. 

In action on policy insuring an automobile against theft, insured has burden 
of proving every element of larceny, although he need not show who stole the 
car nor what has become of it. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

7. PROOF OF THEFT. 

__An action of automobile theft policy, which requires proof of every element 

of larceny, remains a civil action, and the quantum of proof required to establish 
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the larceny follows the rules applicable thereto rather than those of criminal suits. 
(For other cases, see Insurance, Dec. Dig. § 665{4].) 
& THEFT. 

The proof of larceny which is required in an action on automobile theft policy 
is satisfied by proof that the insured car was taken from possession of insured 
without his knowledge and consent, and cannot be located or was so taken, and 
found abandoned in a wrecked condition. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

9, INTENT. 

In action on automobile theft policy, the theft, including requisite criminal 
intent, may be established by circumstances from which jury can infer such intent. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

10, CONSENT. 

In action on autombile theft policy, when insured produces evidence to show 
disappearance of automobile without insured’s knowledge or consent, insured gen- 
erally makes out a prima facie showing as to intent, and if insurer still disputes 
liability for lack of requisite intent, burden is on insurer to sustain such denial 
by a preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

11. INTENT. 

In action on automobile theft policy, where boy, who was not an employee of 
insured, took automobile from insured’s parking lot and wrecked it, fact that boy 
remained at scene of wreck and that insured prosecuted boy for unlawfully taking 
automobile without owner’s consent, instead of for larceny, overcame prima facie 
showing of boy’s felonious intent in taking automobile without insured’s knowledge 
or consent, so as to bar insured’s recovery. Act No. 91 of 1920, amending Act 
No. 168 of 1914. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Drew, J., dissenting. 

Appeal from Twenty-sixth Judicial District Court, Parish of Webster: J. F. 
McInnis, Judge. 

Action by the Standard Chevrolet Company against the Federal Hardware & 
Implement Mutuals, to recover on an automobile theft policy for loss sustained 
when a repossessed automobile was taken from plaintiff's parking lot without plain- 


tiff’s permission and later wrecked. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


R. D. Watkins, of Minden, for appellant. 

Cook, Cook & Egan, of Shreveport, for appellee. 

TALIAFERRO, Judge. 

Plaintiff sold on terms to C. A. Vandiver a Chevrolet sedan and, after default 
by him in monthly payments and with his consent, repossessed the car in Waldo, 
Ark., November 11, 1935, on such conditions, we are convinced, as to reinvest 
ownership in it. The car was driven by a young negro boy, engaged by plaintiff’s 
agent, from Waldo to Minden, La., and there left on plaintiff's parking lot. 
Within a few hours, it was taken by this same boy without plaintiff’s permission 
from the lot and driven by him toward Shreveport. It was wrecked by him on 
the highway before reaching his destination. The cost of necessary repairs to 
restore the car to good running condition was $218.90. 


Plaintiff carried insurance with defendant protecting it against loss and damage 
from theft, robberv, and pilferage of the cars owned by it, within the limitations 
of the policy, excepting when done by any person or persons in the assured’s 
household, service, or employment, etc. Demand was made on the insurer to 
indemnify plaintiff for the damage done the car, and, on its refusal to pay off, 
this suit for said amount, plus penalties and attorney’s fees, was instituted. Plain- 
tiff’s contention is that the negro boy stole the car. 

Defendant resists the demand, and in defense pleads: (1) That there was no 
theft of the automobile; and (2) that there would be no liability under the terms 
of the policy even if there had been a theft. 


The lower court sustained one or both of these defenses and rejected plaintiff's 
demands. It has appealed. 
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Under defense No. 2, defendant urges two distinct propositions, viz.: (a) That 
the policy of insurance excludes automobiles sold under a conditional sale, mortgage, 
or lien agreement; and (b) that no liability lies thereunder on account of the theft 
of a car included within its coverage if the thief was at the time in the assured’s 
service or employment; and it is alleged by defendant that the negro boy, at the 
time he took the car from plaintiff’s lot, was in its employ. 


[1] We do not think there is merit in either of these two latter contentions, 
in view of the established facts of the case. It is true that the sale to Vandiver 
carried a condition that title would not pass to him until all the price was paid. 
As the sale was wholly consummated in Louisiana, this stipulation was without 
effect. It is a nudum pactum. Title passed subject to the mortgage and vendor’s 
lien securing the deferred part of the price. This question ceases to be of import- 
ance to a decision of the case, since plaintiff repossessed and again became the 
unconditional owner of the car. The purchase price note had been by it transferred 
to a finance company “with recourse,” and it therefore had a serious interest in 
reacquiring the sedan. The note was thereafter paid by it. 

[2] The evidence does not disclose that the negro boy was in the service or 
employment of plaintiff when he took the car. He was taken to Waldo by 
defendant’s agent to drive the car back to Minden, and did so. The terms of 
his engagement to render this service are not disclosed, nor was there any effort, 
so far as is revealed by the record, to prove same, or that he ever rendered any 
other service to plaintiff. In the absence of more convincing proof on this score 
than the record contains, we conclude he was not in plaintiff’s employment. 

[3, 4] We are of the opinion that the first defense urged is well founded. \Ve 
do not think the boy took the car with the intent to deprive the owner of its 
use permanently or of appropriating it to himself, within the meaning of the 
definition of larceny. Certainly the record does not establish a felonious intent. 
It is not presumed. It is admitted by plaintiff’s counsel in brief that when plain- 
tiff’s agents reached the wrecked car, the boy was on the ground watching it. 
He did not admit intent to steal it. Plaintiff’s president did not charge him with 
the theft, but did prefer a charge against him for unlawfully taking and using 
the car without the owner’s consent, as denounced by Act No. 91 of 1920, amend- 
ing Act No. 168 of 1914. Under this charge, the negro hoy was tried and 
convicted in the district court of Webster parish. Plaintiff’s president admits 
he did not discuss the car’s taking with this boy. The boy was not called as a 
witness by either side. 

[5-10] The burden rested upon plaintiff to prove (1) the taking of the car 
without the owner’s consent, and (2) that the taking was felonious; in other words, 
with an intent to steal. Amplifying these two propositions we quote from 6 
Biashfield’s Cyclopedia of Automobile Law and Practice, Permanent Ed., § 3771. 

“While he need not show who stole his car, nor what has become of it, the 
insured, in an action of a policy insuring an automobile against theft, has the 
burden of proving every element of the larceny. 

“The action remains, however, a civil action, and the quantum of proof 
required to establish the larceny follows the rules applicable thereto rather than 
those of criminal suits; and hence the insured is required to prove his case only 
by a fair preponderance of the evidence and not beyond a reasonable doubt. 

“Such requirement is satisfied by proof that the insured car was taken from 
the possession of the insured without his knowledge and consent, and cannot be 
located, or was so taken, and found abandoned in a wrecked condition. 

“A case of theft, including the requisite criminal intent, need not be proven 
directly, but may he established by circumstances from which the jury can infer 
such intent. 

“In general, when the insured produces evidence to show the disappearance 
of the car without his knowledge or consent, he makes out a prima facie show- 
ing as to intent, and if the insurer still disputes liability for lack of the requisite 
ae oe burden is on it to sustain such denial by a preponderance of the evi- 
dence. 

[11] When plaintiff proved that the car was taken from its possession without 
its consent, a prima facie showing as to intent was made out, but we are of the 
opinion that the fact that the taker did not flee from the scene of the wreck, 
but remained on the ground until plaintiff’s agents arrived to retrieve the disabled 
car, which in a manner negatived felonious intent, coupled with plaintiff’s presi- 
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dent’s action in prosecuting the culprit under the charge above merftioned, effec- 
tually overcame this prima facie showing and left plaintiff in the position of not 
having discharged the burden of proof on this vital issue. 

In Boddie v. Home Insurance Company, 166 So. 178, this court held: “To 
constitute ‘theft’ of personalty, in addition to taking and carrying away without 
owners’ consent, there must be felonious intent of taker to convert property to 
his own use and to permanently deprive the owner of his property.” 

A leading case on the subject is that of Phoenix Assurance Company v. 
Eppstein, 73 Fla. 991, 75 So. 537, L.R.A.1917F, 540, which we quoted from in the 
Boddie Case. e 

We are of the opinion the lower court correctly passed on the case, and the 
judgment appealed from is affirmed. 

Drew, J., dissents. 


DUNN v. CAMPO et al. (AMERICAN MUT. LIABILITY INS. CO., 
Intervener). No. 16613. 
Court of Appeal of Louisiana. Orleans. Feb. 21, 1938. 
179 Southern Reporter 102. 
1. CONSENT. 


Where delivery boy of retail grocer, who was a customer of corporation 
insured under automobile liability policy, borrowed automobile from salesman 
of corporation to make deliveries, without knowledge of corporation, insurer 
was not liable for injuries from negligent operation of automobile by delivery 
boy. Rev.Civ.Code, art. 2320. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Civil District Court, Parish of Orleans; Nat W. Bond, Judge. 

Suit by Olva C. Dunn against Cosimo Campo and others for injuries suffered 
in a collision between an automobile and a truck, wherein the: American Mutual 
Liability Insurance Company intervened. The suit was dismissed as against 
Employers’ Liability Assurance Corporation, Limited, of London, England. From 
a judgment for plaintiff and intervener against named defendant and defendant 
Joseph Achary, named defendant appeals. 

Reversed and rendered as to named defendant, and otherwise affirmed. 

Mark W. Malloy, of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar and Louis B. Claverie, all of New 
Orleans, for appellees Dunn and American Mutual Liability Ins. Co. 

WESTERFIELD, Judge. 

This is a suit by Olva C. Dunn against Joseph Achary, Cosimo Campo, and 
the Employers Liability Assurance Corporation, Limited, of London, England, 
for damages for physical injuries received in an automobile accident on June 6, 
1934. The American Liability Insurance Company intervened in the proceeding 
and prayed for judgment in its favor against the same defendants for the sum 
of $1,073.16, the amount alleged to have been paid to Dunn, the plaintiff, as 
workman’s compensation. 

In the District Court there was judgment in favor of the plaintiff in the sum 
of $500 and in favor of the American Mutual Liability Insurance Company for 
the amount prayed for against Joseph Achary and Cosimo Campo in solido. The 
suit as against the Employers Liability Assurance Corporation, Limited, of 
London, England, was dismissed. Cosimo Campo, one of the two defendants 
condemned below, has appealed to this Court. 

There is practically no dispute as to the facts. Cosimo Campo, a retail 
grocer in the city of New Orleans, whose place of business is located on the 
corner of St. Claude avenue and Clouet street, employed John Achary, a minor, 
twenty years of age, as a delivery boy. Campo was a customer of H. Graben- 
heimer & Sons, Inc. Cyril Farina, a salesman in the employ of H. Grabenheimer 
& Sons, Inc., called on Campo on the date of the accident on business of his 
employer. While in Campo’s place of business, Achary, who had a few deliveries 
to make for Campo, borrowed from Farina his employer’s automobile in which 
Farina had driven to Campo’s store. Achary used the Grabenheimer automobile 
to deliver packages for Campo and while on this errand ran into a parked truck 
belonging to the Louisiana Baking Company and operated by the plaintiff, Olva 
C. Dunn. The truck, at the time of the accident, was parked on the corner of 
Desire and N. Johnson streets, facing the Mississippi river on Desire street, and 
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the plaintiff,*Dunn, was standing at the rear of the truck removing some cakes 
for the purpose of making delivery to a customer of his employer. Dunn was 
juite seriously injured, suffering a fracture of the spine and of the tibia of his 
left leg and contusions and brush burns of both legs. He sued for $14,042.49 as 
damages. 

Campo did not use an automobile in conection with his business which was 
largely of the “cash and carry” nature, such deliveries as were made were 
effected by Achary, as a rule on foot, and occasionally, when the packages 
were large or numerous, by means of a wheelbarrow furnished by Campo for 
*that purpose. 

The Employers Liability Assurance Corporation, Limited, of London, Eng- 
land, was the underwriter of the public liability of H. Grabenheimer & Sons, 
Inc., and was made defendant in this suit upon the ground that Grabenheimer’s 
employee, Farina, acting in the scope of his employment and in the furtherance 
of his employer's business had loaned its automobile to John Achary with the 
consent and permission of his employer. 

Joseph Achary, the father of John Achary, was made defendant upon the 
ground that he was responsible for the tortious acts of his minor son. Joseph 
Achary failed to answer and made no appearance in the suit and judgment was 
rendered against him by default and no appeal has been taken. 

|1] In regard to the Employers Liability Assurance Corporation, Limited, of 
London, England, there is no evidence in the record to substantiate the conten- 
tion that its insured knew of or consented to the lending of its automobile to 
Achary. In fact, the evidence is to the contrary. The judgment dismissing this 
defendant is correct. 

It is admitted that John Achary’s negligence was the sole cause of the 
accident which resulted in the injury to plaintiff which forms the basis of this 
suit. 

The sole issue, therefore, is whether Achary’s employer, Campo, is responsible. 
Article 2320 of the Revised Civil Code reads in part as follows: 

“Masters and employers are answerable for the damage occasioned by their 
servants and overseers, in the exercise of the functions in which they are 
employed.” 

We are aware of no case in this jurisdiction and we have been referred to 
none which is directly in point, though the doctrine of respondeat superior has 
been many times discussed in the numerous cases in which it has been invoked. 

In a very early case, that of Winston vy. Foster, 5 Rob. 113, it was said: 

“The defendants are answerable for the damage occasioned by the acts of 
those they have employed, and cannot excuse themselves on the plea, that those 
acts were done contrary to their instructions, and without their knowledge. 
Civil Code art. 2299.” 

The following quotation from Corpus Juris, vol. 39, p. 1286, is called to our 
attention : 

“If the master undertakes to determine for himself the manner in which his 
servant shall perform his prescribed duties, the obligation is on him to see that 
such instructions are carried out and that the servant does not substitute his own 
methods for those of his master. Any other rule, it has been said, would in a 
measure nullify the doctrine of respondeat superior.” 

See, also, Lerner Shops of Alabama vy. Riddle, 231 Ala. 270, 164 So. 385, and 
Florida Dairies Company vy. Rogers, 119 Fla. 451, 161 So. 85. 

|2] The foregoing and other authorities sustain the proposition that an 
employee who violates an order or a rule of his employer’ with respect to the 
manner of discharging some function of his employment in furtherance of the 
master’s business would not, on that account, be regarded as out of character 
as an employee so as to relieve his master of responsibility for his tortious 
conduct. For example, if Campo had intructed Achary to make no deliveries 
between the hours of 10 and 12 in the morning and he, in violation of such 
instructions, had undertaken to make deliveries during those hours and had run 
down Dunn with an automobile provided by Campo for use in making the 
deliveries, Campo would, nevertheless, be liable for his servant’s negligence in 
injuring Dunn, though the errand was undertaken in defiance of a standing 
order of Campo. Similarly, if Achary had used the wheelbarrow provided by 
Campo and intended only for use in the delivery of numerous or heavy parcels, 
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for a few small packages, and while on such an errand had run into and injured 
a child playing on the sidewalk, it might well be said that though the wheel- 
barrow was provided by his employer for a different purpose than that for which 
iwwas used at the time of the accident and to that extent Achary’s conduct was 
unauthorized by his master, that, nevertheless, Campo would be responsible. 


Beyond this, the doctrine invoked has not been extended so far as we know, 
unless the case of Frenyea v. Maine Steel Products Company, 132 Me. 271, 170 A. 
515, 516, can be said to have sanctioned further expansion. The facts in that 
case are as follows: The Main Steel Products Company sold some snow plows to 
the highway department of the state of Vermont, together with deflectors with 
which they were to be equipped. The factory sent a mechanic from its factory 
in Maine to Montpelier, Vt., where the deflectors had been shipped by rail and 
where they were located in the state garage. The snow plows, which had been 
previously delivered, were scattered throughout the state of Vermont. In order 
to facilitate the mechanic of the steel company, the Vermont highway department, 
on its own initiative loaned him a Ford truck in which to put the deflectors and 
carry them to the snow plows, the locations of which were to be pointed out by 
the superintendent of construction of the Vermont highway department who 
accompanied him. While on such an errand an accident occurred and, in a 
suit which was brought by the injured party in the state of Maine, the Supreme 
Court of that state held that there was liability on the part of the master for 
the negligence of its mechanic, although the means used for transporting the 
deflectors was not provided by, intended, or contemplated by the master. A 
close reading of this case will show that the main question considered involved 
the responsibility of the master for the negligent acts of its servant who, at the 
time, had been loaned to a third party, and in determining that the road 
mechanic in this particular case had involved his employer in responsibility 
for his negligence, the court. announced the familiar doctrine concerning a 
divison of control of the servant in the following language: 

“In determining where the liability rests in this class of cases, the test 
which has long and repeatedly been applied is whether, in the particular service 
which the servant is performing at the time of his tort, he was liable to the 
general direction and control of his original employer or had become subject 
to that of the person for whom the work was being done. ‘It is not so much 
the actual exercise of control which is regarded, as the right to exercise 
control.” Pease v. Gardner, supra [113 Me. 264, 93 A. 5501]; 30 C.J. 1275, and 
cases cited.” 

It is true that the court did say in one paragraph: 

“Nor can the plaintiff be denied a recovery because the defendant’s servant 
used a means for transporting its deflectors which it had not intended or con- 
témplated. When the collision occurred, the road mechanic was using the 
truck not for his own purposes or those of the state of Vermont, but to perform 
a part of the service which he had been directed to render. This could 
properly be found to be within the scope of his employment. If so, his master 
is liable. Champion v. Shaw, 258 Mass. 9, 154 N.E. 181; 39 C.J. § 1478, and 
notes.” 

But, whatever may have been held in the Frenyea Case, the weight of 
authority largely preponderates in favor of exempting the master from lia- 
bility for the acts of his servant in situations similar to that under discussion here. 

In the case of St. Louis-San Francisco Railway Company v. Robbins, 219 
Ala. 627, 123 So. 12, the Supreme Court of Alabama held that an employer was 
not responsible for the negligent operation of an automobile by its messenger, 
who had hired it for the purpose of discharging an errand of his employer, 
the employer having provided him with a bicycle for the purpose of delivering 
its messages. 

[3] In Kennedy v. Union Charcoal & Chemical Company, 156 Tenn. 666, 4 
S.W.2d 354, 358, 57 A.L.R. 733, the Supreme Court of Tennessee held that the 
master was not liable for the wrongful act of a servant in the use of an instru- 
mentality which did not belong to the master and was not authorized by him. 
The court, in its opinion, said: 

“To hold the master liable in the circumstances of this case would be to 
extend the rule of respondeat superior further than any adjudication, to which 
cur attention has been directed, has yet gone, as well as beyond the rule of 
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reason. Such a holding would be most disastrous in its results, and, as said by 
Mr. Justice Park, if this were the rule ‘every master might be ruined by acts 
done by his servants without his knowledge of authority.’” 


See, also, Hughes v. Western Union Telegraph Corporation, 211 Iowa 1391, 
236 N.W. 8: Taub v. New York Board of Fire Underwriters, 238 App.Div. 587, 
265 N.Y.S. 644; Wilson v. Pennsylvania Railway Company, 63 N.J.L. 385, 43 A. 
894: Goldsmith v. Chesebrough, 138 Md. 1, 113 A. 285; St. Louis, I. M. & S. Ry. 
Company v. Robinson, 117 Ark. 37, 173 S.W. 822; Cooley on Torts, vol. 3, § 396; 
18 Ruling Case Law, § 252. The English and Canadian authorities are to the 
same effect. Goodman v. Kennell, 3 Car. & P. 167; Stretton v. City of Toronto, 
13 Ont. 139. 


[4] There is no evidence in the record which would justify the conclusion 
that Campo knew or tacitly approved of the previous use by John Achary of the 
Grabenheimer automobile as contended for by plaintiff’s counsel. In our 
opinion, Achary merely sought an easy way of discharging the errand of his 
employer, and even though it be conceded that he had done so on previous 
occasions, we are convinced that it was without the knowledge or consent of 
his employer. To hold that a small retail grocer, such as Campo appears to 
be, would be liable for the unauthorized use of such a potentially dangerous 
instrument as an automobile wovld be to extend the responsibility of the 
master unreasonably. 

For the reasons assigned, the judgment appealed from in so far as it 
condemns Cosimo Campo is annulled, avoided, and reversed and it is now 
ordered that there be judgment herein in favor of the defendant Cosimo 
Campo, dismissing the suits of plaintiff, Olva C. Dunn, and the intervener, 
American Mutual Liability Insurance Company, at their cost. In all other 
respects, the judgment appealed from is affirmed. 

Reversed in part. Affirmed in part. 


BARBEAU v. KOLJANEN et al. 
Supreme Judicial Court of Massachusetts. Hampshire. Feb. 2, 1938. 


12 Northeastern Reporter (2d) 839. 
2. PASSENGER. 


Where more than three months before trial of injured party’s action against 
insured motorist the automobile liability insurer knew that injured party asserted 
that he paid a consideration to insured for transporting injured party, insurer 
which continued in control of action after injured party’s answers to interrogatories 
and testimony disclosed that he had paid a consideration to the insured could not 
disclaim liability notwithstanding that policy excluded liability if vehicle was used 
for carrying passengers for a consideration. G.L.(Ter.Ed.) ¢. 175, § 113; ¢ 214, 
§ 3(10). 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Exceptions from Superior Court, Hampshire County; Dillon, Judge. 

Suit in equity by Joseph E. Barbeau against Elmer Koljanen and others to 
reach and apply the obligation of the defendant assurance corporation under a 
policy of liability insurance. The trial judge made an order for decree in favor 
of plaintiff. On exceptions of the defendant insurance corporation. 

Exceptions overruled. 

D. H. Keedy, of Springfield, and J. T. Storrs, of Ware, for plaintiff. 

I. R. Shaw and D. V. Constantine, both of Springfield, for Employers Liability 
Assur. Corporation, Ltd. s ; 

Doan, Justice. 

[1] This is a suit in equity to reach and apply the obligation of the defendant 
assurance corporation under a policy of liability insurance. See G.L.(Ter.Ed.) 
c. 214, § 3 (10), and chapter 175, § 113. The trial judge filed a statement of 
findings and rulings and an order for decree in favor of the plaintiff, and denied 
three of the defendant corporation’s requests for rulings. The defendant corpora- 
tion, hereinafter called the corporation, excepted as follows: “Now come the 
defendants and except to the opinions, rulings, directions of the Court.” Exceptions 
taken in such broad terms cannot be sustained, but as the parties have treated the 
case as if it were properly before us, and the result will be the same, we deal 
with it on that basis. 
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[2] The facts found by the judge, as well as other facts which it appears 
that he could have found, are substantially as follows: The corporation issued 
to the defendant Koljanen a combination Massachusetts motor vehicle policy, 
including within its terms a so called “extra territorial” coverage providing that 
the corporation would defend Koljanen against claims resulting from accidents 
occurring elsewhere than on the ways of this Commonwealth. A special condition 
contained in the policy was that there should not be coverage when the motor 
vehicle of the assured was being ‘ ‘Used for renting or livery or carrying of 
passengers for a consideration.” On October 14, 1933, and during the term of 
the policy, the plaintiff was a passenger in Koljanen’s automobile which was being 
operated on a public way in the State of Vermont. An accident ensued, the vehicle 
overturned and the plaintiff was injured. On October 17 Koljanen gave a written 
statement to the corporation to the effect that the plaintiff did not hire the auto- 
mobile and that he (Koljanen) paid for the oil and gas on the trip which had 
been undertaken to bring home the plaintiff's son who was in a camp at Westburg. 
Vermont. The plaintiff brought an action of tort in the Superior Court against 
Koljanen to recover compensaticn for the injuries. The corporation appeared 
therein by counsel to represent Koljanen. The declaration in the action alleged 
ordinary negligence. The corporation submitted interrogatories to the plaintiff, 
among them the following: “Did you pay to the defendant a consideration for rid- 
ing in his automobile described in the declaration?” The plaintiff on November 
14, 1934, answered “Yes.” The law action was tried in March, 1935, and while 
the trial was in progress the plaintiff offered to settle for $600. The offer, without 
heing communicated to the defendant Koljanen, was rejected by the corporation. 
The jury found for the plaintiff in the sum of $1,506 damages and $36.05 costs. 


Following the verdict, on March 5, 1935, the corporation wrote Koljanen that, 
as it appeared that at the time of the accident his automobile was being used for 
hire in violation of the terms of the policy, it would not satisfy the judgment. 
In the suit before us there was evidence which would require findings that the 
plaintiff paid for the oil and gas and food on the trip and that the plaintiff’s wife 
subsequently gave Koljanen $20 for his “time lost from * * * [his] job and every- 
thing.” The judge found specifically that the corporation “took full and exclusive 
control of the defense in said law action and continued the same for months after 
it had reasonable notice and knowledge of Barbeau’s claim that he was riding in 
Koljanen’s automobile for a consideration and did not in any way disclaim its 
liability to defend against and pay the judgment that might be rendered on such 
a claim until after the jury had rendered its verdict; that it did nothing to disclaim 
liability or to obtain a non-waiver agreement; that * * * [it] did not ever at any 
time before verdict, communicate to Koljanen any disclaimer. * * * ” The judge 
further found that the action of the corporation in rejecting the offer of com- 
promise, before referred to, without informing Koljanen that it had been made, 
and in permitting the action to proceed to verdict against him in the resultant 
sum of $1,500 was “all to the prejudice of said Koljanen.” The judge “ruled” 
that “ ‘with a little diligence and within a brief time, the defendant Assurance 
Company could have procured the exact knowledge on which it now relies’ in 
the present cause, and is therefore estopped from denying liability; that if the 
defendant Assurance Company was fraudulently induced to undertake the defense 
of the said law action, it did not withdraw upon the discovery of the fraud or 
at anv time when it had reasonable ground to believe that the conduct of said 
defendant Koljanen was fraudulent: and the Court further rules that the defendant 
\ssurance Company if without actual knowledge of the facts constituting a 
violation of the policy had ‘information sufficient to put it upon inquiry.’ ” 

Under the exceptions taken to the judge’s rulings the corporation contends 
that, contrary to the ruling of the judge, it is not estopped from disclaiming liability 
under the terms of its policy; and that. the judge’s findings, first, that the facts 
upon which the corporation now relies to disclaim liability could have been ascer- 
tained by the exercise of reasonable diligence; second, that no evidence was 
presented of Koljanen’s testimony in the law action; and, third, that the corpora- 
tion’s exclusive control of the law action prevented the defendant Koljanen from 
protecting his rights were not warranted by the evidence. As to the findings which 
we have numbered first and third, we are of opinion that they were warranted by 
so much of the evidence as appears in the bill of exceptions. As to the second 
finding it does appear that Koljanen did testify at the trial of the law action that 
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the plaintiff or somebody else paid him for the gas and oil. We treat the case 
as if that fact had been so found. It does not affect the result. 


We think that it cannot be said that the situation here disclosed was within 
the peculiar knowledge of Koljanen, or that the testimony given by him at the trial, 
at odds with his prior written statement to the corporation, amounted to a change 
of position which the corporation could not have anticipated even with the greatest 
amount of diligence. The corporation had definite knowledge, as found by the 
trial judge, more than three months before the trial of the law action, that the 
plaintiff asserted and could be expected to testify as he did that he paid a consid- 
eration to Koljanen for driving him to Vermont. The declaration in the case 
alleged ordinary negligence, upon which the corporation should have known that 
the plaintiff could not prevail unless he was a passenger for hire. That was the 
case the corporation had to meet. The corporation continued in control of the 
law action not only after the answer of the plaintiff to its pertinent interrogatory, 
but even after the presentation of the testimony of the plaintiff in actual trial 
that he paid a consideration to Koljanen and of that of the latter that he was paid. 
The corporation did not withdraw from the defence which it controlled, but 
persisted to its conclusion. 

In Goldberg v. Preferred Accident Ins. Co. of New York, 279 Mass. 393, 
at pages 398, 399, 181 N.E. 235, 237, the court said: “It has been decided that 
an insurance company which has entered upon a defense and continued in the case 
after breach of a condition for co-operation is not at liberty to set up the breach 
as a defense to proceedings by an injured person to enforce the liability. * * * In 
view of the decisions holding the insurer to liability although a breach of the 
condition has occurred, the insurer is placed in a position in which it must separate 
itself from the defense decisively and completely if it desires to insist upon its 
right to disclaim upon breach of the condition.” In that case, however, the attor- 
neys for the defendant insurance company withdrew “when the failure to co-operate 
as they viewed it, was complete, and the company immediately disclaimed,” and 
its action was sustained. Here. however, the corporation, after the breach of the 
condition came to its knowledge, persisted ir the control and conduct of the trial 
to its conclusion without demur, as in Daly v. Employers’ Liability Assurance 
Corp. Ltd., 269 Mass. 1, 168 N.E. 111, 72 A.L.R. 1436. It cannot now be heard 
to disclaim liability. 

Exceptions overruled. 


WOZNICKI v. TRAVELERS INS. CO. 
Supreme Judicial Court of Massachusetts. Worcester. Feb. 1, 1938. 
12 Northeastern Reporter (2d) 876. 
2. CONSENT. 


Where insured owner permitted third party to take automobile, and third 
party subsequently, without insured’s knowledge or consent, invited friend to 
ride and to operate automobile, and, while so doing, automobile struck pedes- 
trian, judgment of pedestrian’s administratrix against the friend jheld not 
within compulsory liability policy protecting insured and any one responsible 
for operation of automobile with insured’s consent. G.L.(Ter.Ed.) c. 90, §§ 34A 
to 34J; c. 175, §§ 112, 113; c. 214, § 3(10). 

For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Worcester County; Burns, Judge. 

Suit in equity by Alice Woznicki, administratrix, against the Travelers 
Insurance Company, to enforce defendant's liability under a policy issued by it 
pursuant to the compulsory motor vehicle insurance law. From a final decree 
ot the Superior Court dismissing the bill, plaintiff appeals. 

Affirmed. 

F. T. Mullin, of Worcester, for appellant. 

D. F. Gay, of Worcester, for appellee. 

Ruce, Chief Justice. 

This is a suit in equity under G.L.(Ter.Ed.) c¢. 175, §§ 112, 113, and chapter 
214, § 3(10), to enforce the liability of the defendant under a policy issued by it 
pursuant to the compulsory motor vehicle insurance law. G.L.(Ter.Ed) c. 90, 
8§ 34A-34J. The trial judge made findings and rulings, and ordered a decree 
to be entered dismissing the bill. The allegations of the bill admitted by the 
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answer are that the plaintiff is the administratrix of one Plasse, who was 
fatally injured on September 29, 1932, while walking on a public highway in 
Webster, by a motor vehicle owned by one Essex and driven by one Rea. The 
motor vehicle was insured under the compulsory motor vehicle insurance law 
by a policy issued by the defendant. Later, the plaintiff brought an action 
against said Rea and recovered a judgment for a substantial amount for the 
death and conscious suffering of her intestate, which had not been paid in 
whole or in part after thirty days and before the present suit. 

The trial judge found these facts: On the evening of the accident, Essex 
lent his motor vehicle to one Loughlin, a neighbor, who, to the knowledge of 
Essex, had no license to operate motor vehicles. Several times prior to the 
day of the accident, Essex had lent his motor vehicle to Loughlin, who had 
permitted other persons to drive it, but it was not found that Essex knew of 
this. On the night in question, when Loughlin asked Essex if he could use the 
car to take a girl friend to Raad’s Point, Essex said “Yes,” and handed him the 
keys. Shortly after Loughlin took the motor vehicle, he met Rea and one 
Zerska and asked them to take a ride. Loughlin was given the full use and 
custody of the car. No complaint was ever made by Essex against Rea or 
Loughlin arising out of the operation of the motor vehicle. Supplementing these 
findings, the trial judge further found that the party, which consisted of 
Loughlin, Miss Beaudreau, Rea and Zerska, drove to Webster. Loughlin and 
Zerska left the car at Webster, Miss Beaudreau and Rea remained therein. 
When Loughlin and Zerska returned to the car, Rea was on the front seat 
behind the wheel and Miss Beaudreau beside him. Rea said, “I’m going to 
drive.” Miss Beaudreau and Loughlin then got into the rear seat, Zerska got 
into the front seat, and the party started back toward Worcester with Rea 
driving. They had proceeded about two miles when the accident happened. 
Other findings were that Loughlin had no authority, express or implied, from 
Essex to permit Rea or any other person to operate the motor vehicle at the 
time of the accident, and that Rea was not a person responsible for the 
operation of the motor vehicle with the express or implied consent of Essex. 
The trial judge ruled upon these facts that, judgment having been recovered 
against Rea and not against Loughlin, the insurance policy was not security 
for the judgment. A decree was entered dismissing the bill. The evidence 
is reported in full. The plaintiff's appeal brings the case here. 

[1, 2] The findings of fact, being founded upon oral testimony, must be 
accepted as true, since they are supported by the evidence. It has been 
assumed that the plaintiff must recover, if at all, under the part of G.L.(Ter. 
Ed.) c. 90, § 34A, which reads in part that a policy of insurance issued there- 
under shall provide “indemnity for or protection to the insured and any person 
responsible for the operation of the insured’s motor vehicle with his express 
or implied consent against loss by reason of the liability to pay damages to 
others for bodily injuries * * * sustained during the term of said policy by any 
person * * * arising out of the ownership, operation, maintenance, control or 
use upon the ways of the commonwealth of such motor vehicle.” 

The case at bar is governed by Moschella v. Kilderry, 290 Mass. 62, 194 
».E. 728. To the same general effect is Johnson y. O’Lalor, 279 Mass. 10, 180 
N.E. 525, which affords no support to the plaintiff. See, also, Dickinson v. 
Great American Indemnity Co., Mass., 6 N.E.2d 439, and Gearin v. Walsh, 
Mass., 12 N.E.2d 66. There was no such authority over the automobile given 
by Essex to Loughlin as was found to have been given by the owner in Boyer 
v. Massachusetts Bonding & Ins. Co., 277 Mass. 359, 361, 178 N.E. 523. Cases 
like Blair v. Travelers Ins. Co., 288 Mass. 285, 192 N.E. 467; Id., 291 Mass. 432, 
197 N.E. 60; O’Roak v. Lloyds Casualty Co., 285 Mass. 532, 538, 189 N.E. 571: 
Bresnahan vy. Lumbermen’s Mutual Casualty Co., Mass., 9 N.E.2d 374, and 
Novo v. Employers’ Liability Assurance Corp., Mass., 3 N.E.2d 737, affirmed 
no support to the essential contention of the plaintiff. No error is disclosed 
ou the record. 

Decree affirmed. 
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PALOEIAN v. DAY. 
Supreme Judicial Court of Massachusetts. Suffolk. March 2, 1938. 
13 Northeastern Reporter (2d) 398. 
3. NOTICE OF CANCELLATION. 

Where notice conforming to statutory form for cancellation of motor vehicle 
liability policy was mailed to insured and notice was given to registrar of motor 
vehicles, policy was canceled as to insured notwithstanding that notice was returned 
to insurer with notation “unknown.” G.L.(Ter.Ed.) c. 175, § 113A (2), as amended 
by St.1933, ¢. 119, § 1. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

4. NOTICE. 

Where insured under compulsory motor vehicle liability policy received neither 
notice of cancellation nor return of payment of premium which insurer attempted 
to mail to her, and after cancellation of policy became effective paid the remaining 
unpaid balance on premium to insurer’s receipt clerk, who had not been notified 
of cancellation of policy and who gave insured receipt marked paid in full and 
signed in insurer’s name and entered credit for payment in cashier’s department 
of insurer, and insurer retained money without attempting to return it until after 
accident occurred, insurer was estopped from setting up cancellation as a defense 
to liability under the policy. G.L.(Ter.Ed.) c. 175, § 113A(2), as amended by 
St.1933, c. 119, § 1. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

5. WAIVER. 


_ The acceptance of a premium on an insurance policy with full knowledge is a 
waiver or estoppel as to previous lapses or breaches of condition which would avoid 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 
6. REINSTATEMENT. 


Where receipt clerk in insurer’s employ accepted premium on canceled compul- 
sory motor vehicle liability policy, policy was reinstated though clerk had no 
general authority to reinstate policies, since insurer was chargeable with the 
combined knowledge which all of its agents had acquired within the scope of their 
authority. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

7. NOTICE. 


That insured, in obtaining compulsory motor vehicle liability policy, gave a false 
address, would not be inferred from return to insurer of mail addressed two 
months later to insured at address given and marked “addressee unknown,” as 
respects sufficiency of notice of cancellation. G.L.(Ter.Ed.) c. 90, § 34B. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

Appeal from Superior Court, Suffolk County; Hurley, Judge. 

Suit in equity by Mizing Paloeian, p. p. a. to apply to the satisfaction of a 
judgment obtained against Elizabeth M. Day the obligation of the American 
Policyholders Insurance Company as insurer under a compulsory motor vehicle 
liability policy. From an adverse decree, plaintiff appeals. 

Reversed, and decree entered granting plaintiff the relief prayed for. 

F. L. Simpson, of Boston, for appellant. 

W. T. Snow, of Boston, for appellee. 

Qua, Justice. 


The plaintiff has recovered a judgment against the defendant Elizabeth M. Day 
for personal injuries sustained when he was struck by her automobile on October 
11, 1934. He brings this bill under G.L.(Ter.Ed.) c. 175, § 113, and G.L.(Ter.Ed.) 
c. 214, § 3(10), to reach and apply to the satisfaction of his judgment the obliga- 
tion of the defendant American Policyholders Insurance Company, hereinafter 
called the defendant, as the insurer of Mrs. Day under a compulsory motor vehicle 
liability policy. The defendant contends that it had canceled the policy and did 
not insure Mrs. Day at the time of the accident. The plaintiff contends that the 
defendant estopped itself from relying upon the cancellation and in effect reinstated 


the policy by accepting payment of a part of the premium after the cancellation 
and before the accident. 
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[1, 2] The case was heard upon a written agreement of the parties stating 
the facts in detail, stating also that it is agreed that Mrs. Day and her husband 
“would testify” that at all material times Mrs. Day’s residence was “Ruthvin 
Avenue, Burlington,” which was her address in the policy, and stating that “the 
facts and evidence” agreed to, together with documentary evidence referred to 
in the agreement, “if introduced, are all the material facts and evidence.” The 
defendant contends that we cannot consider the case “as an equity appeal” because 
seven exhibits have been omitted from the record, citing Yoffa v. National Shawmut 
Bank of Boston, 28 Mass. 422, 193 N.E. 22. The only basis in the record for this 
contention is that at the beginning of the agreement of the parties as printed this 
appears. “[Exhibit 8],” and that the judge in his findings and rulings mentions 
“Exhibit 8." We do not think that we should infer from this alone that seven 
previous exhibits were duly introduced and were allowed to remain in evidence 
and were wrongly omitted from the printed record. As the case was heard without 
oral evidence, we are in the same position as was the trial judge, and it is our 
duty to draw our own inferences. Brockton Olympia Realty Co. v. Lee, 266 Mass. 


550, 562, 165 N.E. 873. 


[3] Essential facts agreed to were these: The defendant issued the policy to 
Mrs. Day on June 30, 1934. The premium was $24.64. Mrs. Day was charged 
with this amount on the defendant’s books. On July 13, 1934, a payment of $13.05 
was made on account of the premium, leaving a balance still due of $11.59. On 
August 24, the defendant mailed by registered mail to Mrs. Day at Ruthvin Avenue, 
Burlington, a notice of intention to cancel the policy to take effect on September 
14, at 12.01 A. M. “The notice was in all respects in the form required by statute, 
was properly served as there required and was properly executed as there required.” 
Notice was also given to the registrar of motor vehicles. We may here interject 
that as matter of law the policy was thereby canceled on September 14 at 12.01 
A. M., even though Mrs. Day did not receive her notice, and though it was 
returned to the defendant by the post office with the notation thereon “unknown.” , 
G.L.(Ter.Ed.) c. 175, § 113A(2), as amended by St.1933, c. 119, § 1. Compare 
Taxeira v. Arter, Mass., 198 N.E. 900, which was decided upon the law as it stood 
before the amendment of 1933. On August 31, the registrar mailed by registered 
mail to Mrs. Day at Ruthvin Avenue, Burlington, notice of his intention to revoke 
her registration, and on September 14 he revoked her registration and sent her 
notice of that fact at the same address by registered mail. On September 14 the 
defendant’s underwriting department, which had charge of cancellations, stamped 
“cancelled” across the face of the defendant’s copy of Mrs. Day’s policy, but did 
not notify the cashier and accounting department, which had charge of the collec- 
tion of money, until October 10. On October 10, the day before the accident, the 
defendant mailed to Mrs. Day by registered mail at the same address a check 
for $14.52 as the amount of the return premium due upon the cancellation of her 
policy and promptly thereafter, but not, until after the accident, tendered her that 
sum which she refused to accept. The check was returned to the defendant by the 
post office, “reason ‘Addressee unknown.’ ” Mrs. Day received none of the 
communications which were mailed to her, and did not know at any time prior 
to October 11, when the accident occurred, of the cancellation of her policy or 
of the revocation of the registration of her automobile. At about noon on Septem- 
ber 14, which was about twelve hours after the cancellation of the policy became 
effective, Mrs. Day’s hushand paid to the defendant on her behalf the unpaid balance 
of the premium amounting to $11.59. This payment was made to a “receipt clerk 
in the cashier’s cage” of the defendant’s cashier and accounting department before 
that department had been notified of the cancellation of the policy. The clerk gave 
Mr. Day a receipt marked “Premium on policy M. A. 53702 Paid in full” and signed 
in the defendant’s name. On September 17 a credit for the payment was entered 
on the record of Mrs. Day’s account in the cashier’s department. The defendant 
retained the money without attempting to return it until it mailed Mrs. Day the 
check which she did not receive for the return premium. 

[4, 5] In our opinion the acceptance by the defendant of the balance of the 
premium after cancellation of the policy estopped the defendant from insisting upon 
the cancellation as a defence. When Mrs. Dav’s husband as her agent, unaware 
of the cancellation, offered the balance of the premium to the defendant’s receipt 
clerk, he was acting upon the premise that a valid policy was in existence. If the 
policy was not in existence, there was no occasion for making the payment, for 





1064 The Insurance Law Journal, Vol. 90 | June, 1938 


upon that theory the only relation remaining between the parties was the defend- 
ant’s obligation to pay to Mrs. Day a return premium. The defendant knew that 
it had sent a cancellation notice three weeks before. By accepting the premium 
without informing Mr. Day of that fact it accepted the premise upon which the 
premium was offered and confirmed Mrs. Day in the belief that the policy was 
still in effect. Mr. Day would not have paid the money if he had known that the 
policy had been canceled, and, if he had been informed of that fact, presumably 
Mrs. Day would have complied with the law by obtaining other insurance or by 
taking her automobile off the highways. It was the defendant's duty to speak, 
if it regarded the policy as no longer in existence. Now, after an accident has 
occurred and a liability has accrued, the defendant cannot shift its position to 
Mrs. Day’s detriment. It is commonly stated in the cases that acceptance of a 
premium with full knowledge is a waiver or estoppel as to previous lapses or 
breaches of condition which would avoid the policy. Some of the cases are 
collected in Gechijian v. Richmond Ins. Co., Mass., 11 N.E.2d 478: Hodsdon v. 
Guardian Life Ins. Co., 97 Mass. 144, 93 Am.Dec, 73; Shea v. Massachusetts Bene- 
fit Association, 160 Mass. 289, 294, 35 N.E. 855, 39 Am.St.Rep. 475; Kukuruza v. 
John Hancock Mutual Life Ins. Co., 276 Mass. 146, 152, 176 N.E. 788, and cases 
cited. Knights of Pythias v. Kalinski, 163 U.S. 289, 16 S.Ct. 1047, 41 L.Ed. 163. 
The same rule has been followed as to a previous cancellation. New England 
Mutual Life Ins. Co. v. LeVey, 264 Mich. 282, 249 N.W. 854: American National 
Ins. Co. v. Smith, 88 Okl. 90, 211 P. 1029: North American Accident Ins. Co. v. 
Rehacek, 123 Ill.App. 219. 


In Gechijian v. Richmond Ins. Co., Mass., 11 N.E.2d 478, we held that the 
companies did not waive their defences by accepting premiums to which they were 
entitled in any event, and that the insured could not by his own wrongful conduct 
deprive the defendants of the benefit of their contracts. Here, however, the defend- 
ant was not entitled to receive any further sum on account of the premium after 
its own voluntary cancellation of the policy, but on the contrary it was obligated 
to repay as return premium a part of what it had already received. G.L.(Ter.Ed.) 
c. 175, § 113A(2), as amended by St.1933, c. 119, § 1. That the defendant owed 
a return premium on September 14 is the only reasonable inference from the fact 


that it later offered to return a sum larger than the payment which Mr. Day made 
on September 14. 


[6] No doubt the defendant's receipt clerk was without general authority to 
reinstate canceled policies, but she had apparent authority to receive the premium, 
and the defendant must take the consequences of having received it through her, 
even if she did not know of the cancellation. The defendant was chargeable with 
the combined knowledge which all of its agents had acquired within the scope 
of their authority. Sarna v. American Bosch Magneto Corp., 290 Mass. 340, 343, 
195 N.E. 328, and cases cited. See Rosenthal vy. Monarch Life Ins. Co., 200 Mass. 
254, 257, 258, 195 N.E. 339. The defendant had three weeks in which to inform 


its cashier and accounting department of the cancellation, if that is material, which 
we need not decide. 


[7] We need not consider what, if any, effect it would have upon the case if 
Mrs. Day gave a false residence address when she procured the policy on June 
30, as we do not think that such an inference should be drawn merely from the 


return of mail addressed to her beginning about two months later. See G.L. 


(Ter.Ed.) c. 90 § 34B; Royal Indemnity Co. v. Granite Trucking Co., Mass., 4 
N.E.2d 809. 


The plaintiff was entitled to reach and apply to the payment of his judgment 
the obligation of the defendant to Mrs. Day. The decree must be reversed, and a 
decree must be entered granting to the plaintiff the relief prayed for. 

Ordered accordingly. 


MONDOU v. LINCOLN MUT. CASUALTY CO. et al. No. 31. 
Supreme Court of Michigan. Feb. 25, 1938. 
278 Northwestern Reporter 94. 
2. VIOLATION OF LAW. 
A provision in automobile liability insurance policy that insurer shall not be 
liable while automobile is being driven contrary to law is valid. 


(For other cases, see Insurance, Dec. Dig. § 437.) 
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3. AMBIGUITY. 

Any ambiguity in automobile liability insurance policy prepared by insurer must 
be construed most strongly against latter. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

. CONSTRUCTION, 
An insurance policy must be construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

. CONSTRUCTION. 
A court may not write new clause into insurance policy by interlineation. 
(For other cases, see Insurance, Dec. Dig. § 146]1].) 

. VIOLATION OF LAW. 

An automobile liability insurance policy, providing that insurer should not be 
liable while automobile was being used “(a) in any race or speed contest, or (b) 
any person prohibited by law from driving the automobile,” was not ambiguous, 
but susceptible of interpretation only as relieving insurer from liability while auto- 
mobile was being driven by one prohibited by law from driving it, though not 
grammatically correct. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

7. CONSTRUCTION. 

Literal provisions of insurance policy should not overcome common sense or 
be used to bring about absurdity in construction thereof, if avoidable. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8. CONSTRUCTION. ; 

Where language of insurance policy is not ambiguous, no construction thereof 
in usual sense of word is called for. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

11. LICENSE. a. 

A company, issuing automobile liability insurance policy providing that it should 
not be liable while automobile was used by any person prohibited by law from 
driving it, was not liable thereunder for injuries to one hit by automobile while 
being driven by unlicensed driver. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

12. LICENSE. , ae a 5 

The word “by” could be inserted by court after letter “(b),” in provision of 
automobile liability insurance policy that insurer should not be liable while auto- 
mobile was used “(a) in any race or speed contest, or (b) any person prohibited 
by law from driving the automobile.” 


(For other cases, see Insurance, Dec. Dig. § 437.) 
13. LICENSE. 


An exception, “or (b) any person prohibited by law from driving the automo- 
hile,” in liability insurance policy providing that insurer should not be liable while 
automobile was being used. by any such person, was not meaningless and ineffective, 
so that one hit by insured automobile while being driven by unlicensed driver 
could not recover amount of resulting damages from insurer. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Potter and Sharpe, JJ., dissenting. 

Appeal from Circuit Court, Bay County; James L. McCormick, Judge. 

Action by Ruth Mondou against Rachel Rousse and the Lincoln Mutual Cas- 
ualty Company, as garnishee, to recover damages resulting from being hit by prin- 
cipal defendant’s automobile. Judgment for plaintiff, and garnishee defendant 
appeals. 

Reversed. 

Argued before the Entire Bench. 

Stewart A. Ricard, of Detroit, for appellant. 

Samuel G. Houghton, of Bay City, for appellee. 

Butzet, Justice. 


[1] I am not in accord with the opinion of Mr. Justice Potter, which for the 
first time raises the question of jurisdiction. It has not been raised by either party. 
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Jurisdiction cannot be thrust upon a court by consent of the parties, when such 
jurisdiction does not exist under the law. It does exist in the instant case and 
jurisdiction was acquired to review the judgment of the lower court. It is true 
that the term “decree” instead of “judgment” was used by appellant in its appeal, 
but such an error, made in a case tried by a judge without a jury, is so patent that 
a correction should be considered as if made. 

We are also mindful of the fact that when appellant filed claim of appeal and 
notice thereof on June 2, 1937, he described it as a “decree” entered on the 13th 
day of May, 1937. The mistake in date may be due to the fact that the office of the 
attorney for appellant is located in Detroit, while the case was tried in Bay county. 
The trial judge concluded his opinion with the statement that “judgment” might be 
entered in favor of plaintiff and against the garnishee-defendant in the amount of 
$2,409.24 with interest. The opinion including this order is dated May 13, 1937. 
Appellant evidently was misled by the date of the order of judgment in the opinion. 
If appellant had been as careful as it was prompt, these slight procedural errors 
would have been avoided. 

It was not until June 2, 1937, that appellant filed its claim of appeal, dated 
June 1, 1937. On June 4, 1937, it sent appellee’s attorney the notice thereof. 
On June 2, 1937, appellant also filed a bond on appeal, of which it also notified 
appellee. The judgment as it appears in the record filed in this court was 
“read, approved and signed” by the trial judge on June 2, 1937, so that on the 
date the appeal and bond were filed, the judge had signed an order of judgment, 
thought it was not entered until the following day. 

When the notice of claim of appeal was sent to appellee, the judgment had 
been signed and entered on record. These procedural errors could have beer 
corrected, or a new claim of appeal filed, or permission to file a delayed appeal 
been asked, had an objection promptly been made. Appellee has never ques- 
tioned the regularity of the proceedings and apparently does not do so now. 
She has permitted the appellant to go to the expense of perfecting the appeal, 
printing the record and brief, and there is no showing that she has been 
prejudiced. At most, the errors were entirely procedural and not prejudicial. 
This is not a case where through delay the court lost jurisdiction or where the 
case comes to us without a judgment. The appeal was unquestionably from 
the judgment, as it appears on the record. It will be so regarded, notwith- 
standing the careless practice, which we condemn, but overlook in this case. 

Plaintiff sued the principal defendant, Rousse, for damages alleged to have 
resulted from being hit by defendant Rousse’s automobile. She recovered 
judgment. 

The Lincoln Mutual Casualty Company carried insurance on defendant’s 
automobile which, at the time of the injury to plaintiff, was being driven by an 
unlicensed driver. The garnishee-defendant, Lincoln Mutual Casualty Com- 
pany, defended the principal case and denied liability on the ground it was not, 
under the terms of the policy, liable to plaintiff, the automobile of the principal 
defendant. having been driven at the time of the injury by an unlicensed driver. 
Plaintiff claims the garnishee-defendant is liable. The trial court so held and 
the defendant Lincoln Mutual Casualty Company appeals. 

The insurance policy issued by the garnishee defendant to the principal 
defendant provided: “The Company shall not be liable while any automobile 
herein covered is used, operated, manipulated or maintained: (a) in any race 
wor speed contest, or (b) any person prohibited by law from driving the auto- 
mobile, (c) while being used for the transportation of passengers for a con- 
sideration, actual or implied, or the transportation of explosives.” 

This provision of the policy does not include in it the word “by” before 
subdivision (b) of paragraph 7 thereof, but defendant contends this court 
should construe the policy as if the word “by” appeared before the word “any” 
in subdivision (b) of paragraph 7 of the policy. On the other hand, plaintiff 
contends the policy should be construed most strongly against the insurance 
company which prepared it; that the provision under consideration amounts to 
an exception to the general terms of the policy and must be clearly established 
and cannot be left to interpretation; that this court cannot make a contract 
for the parties, but must take the contract as it is and interpret it according 
to its express terms; and that when so interpreted, the exception does not 
clearly appear, and hence the judgment of the trial court should be affirmed. 
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[2, 3] There is no question the provision of an insurance policy, providing 
the insurer shall not be liable thereunder when the automobile is being driven 
contrary to law, is good. Zabonick y. Ralston, 272 Mich. 247, 261 N.W. 316. 
And the insurer having prepared its policy, an ambiguity therein, if any exists, 
must be construed most strongly against the company. Boesky Bros. Twelfth 
St. Corp. v. U. S. F. & G. Co., 267 Mich. 628, 255 N.W. 307; Hallock v. Income 
Guaranty Co., 270 Mich. 448, 259 N.W. 133. 

[4-7] An insurance policy must be construed most strongly against the 
insurer. A court by an interlineation may not write a new clause into a policy. 
Neither of these two rules, however, is involved in the instant case. The 
words “or (b) any person prohibited by law from driving an automobile,” as 
quoted in the excerpt from the policy, present no ambiguity nor question, nor 
are they susceptible of two interpretations. Their only meaning is that there 
is no liability when a car is being driven by a person prohibited by law from 
driving an automobile. While the expression in the policy may not be gram- 
matically correct, its meaning is plain and certain. Worship of the literal 
should not overcome common sense or be used to bring about an absurdity if 
it can be avoided. A construction in accordance with these views violates 
neither the spirit nor the reason of the rules hereinbefore stated. 

[8, 9] If the language of an insurance policy is not ambiguous, no construc- 
tion, in the usual sense of the word, is called for. Wertman vy. Michigan 
Mutual Liability Co., 267 Mich. 508, 255 N.W. 418; Indemnity Ins. Co. v. Geist, 
270 Mich. 510, 259 N.W. 143. A contract will be construed so as to give effect 
to every word or phrase as far as practicable. Hapke v. Davidson, 180 Mich. 
138, 146 N.W. 624. This has always been the rule in this state. It was set 
forth by Mr. Justice Christiancy in Washington County Bank v. Jerome, 8 
Mich. 490, 491, in the following language: 

“But it is said, the office of interpretation or construction is to ascertain 
the intention of the parties from the words which they have used; and that 
we are not at liberty to insert words which they have omitted, and which are 
not to be found in the instrument. 

“This rule is correct when taken with its proper limitations. But it 
must be understood with this qualification, at least, that words the omission 
of which by way of ellipsis, is sanctioned by usage, for the sake of brevity, and 
which are necessarily understood in order to give an intelligible meaning to 
the words used, or to complete the grammatical construction, must often be 
supplied, or, what is equivalent, understood as included in the words used.” 

Mr. Justice Graves in Newton v. McKay, 2 Mich. 1, stated: “The whole 
writing is always to be considered, and the intent will not be defeated by false 
English or irregular arrangement, unless the defect is so serious as absolutely 
to preclude the ascertainment of the meaning of the parties through the means 
furnished by the whole document and such extrinsic aids as the law permits.” 

[10] Had there been any doubtful meaning or ambiguity with the word 
omitted, there is no question but that the word could not have been supplied. Kaifer 
v. Georgia Casualty Co., 9 Cir., 67 F.2d 309. But where the context of a written 
contract clearly implies or suggests that a certain word has been omitted, such 
word will be supplied by construction. Hamilton vy. Wead, 122 Neb. 854, 241 
N.W. 556, citing Goodrich v. Hubbard, 51 Mich. 62, 16 N.W. 232. 

In leases, the language is usually construed most strongly against the 
lessor in the same manner as an insurance policy is construed most strongly 
against the insurer. In Dodd v. Mitchell, 77 Ind. 388, a case involving a lease, 
the court stated: “A word plainly omitted by inadvertence will always be 
supplied to accomplish justice by enforcing the intention of the parties. * * * 
Where a material word appears to have been omitted in a lease by mistake, and 
other words cannot have their proper effect unless that word be introduced, 
such lease must be construed as if that word were inserted.” To like effect, see 
Irwin v. Nichols, Dean & Gregg, 87 Ark. 97, 112 S.W. 209; Caldwell v. U. S. Fid. 
& Guaranty Co., 205 Ala. 463, 88 So. 574. 

[11] The policy relieves defendant from liability in case of an accident 
when the car is being driven at the time by one not authorized by law to drive 
an automobile. It is admitted in the stipulation that the car was so driven. 
Therefore, there is no liability. 

{12, 13] The trial court was in error in holding that the word “by” could 
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not be inserted after the letter “(b)” in the third line of the paragraph herein- 
before quoted; that the exception stated in “(b)” was meaningless and of no 
eftect; that therefore plaintiff could recover notwithstanding the fact that the 
car was being driven by a person prohibited by law from driving an automobile. 
He gave plaintiff a judgment for the full amount of his claim. 

The judgment is reversed, without a new trial and with costs to appellant. 

Wiest, C. J., and Bushnell, Chandler, and North, JJ., concurred with 
Butzel, J. 

Fead, J., took no part in this decision. 

Potter, Justice (dissenting). 

Plaintiff sued the principal defendant, Rousse, for damages alleged to 
have resulted from being hit by defendant Rousse’s automobile. She recovered 
judgment. 

The Lincoln Mutual Casualty Company carried insurance on defendant 
Rousse’s automobile which, at the time of the injury to plaintiff, was being 
driven by an unlicensed driver. The garnishee defendant, Lincoln Mutual 
Casualty Company, defended the principal case and denied liability on the 
ground it was not, under the terms of the policy, liable to plaintiff; the auto- 
mobile of the principal defendant having been driven at the time of the injury 
by an unlicensed driver. 

Plaintiff claims the garnishee defendant is liable. The trial court so held, 
and the defendant Lincoln Mutual Casualty Company appeals. 

The trial court filed an opinion herein dated May 13, 1937. Claim of appeal 
was filed, dated June 1, 1937, “from the decree entered on the 13th day of May, 
1937.” Judgment was entered June 3, 1937. There was no claim of appeal 
filed from the judgment, but only “from the decree entered on the 13th day 
of May, 1937." No decree was entered on that date, or on any other date. 
The only thing the record shows done May 13, 1937, was the dating of the 
trial court's opinion filed May 15, 1937. The claim of appeal was from some- 
thing which preceded final judgment. 

The rules of court refer to the method of review but do not restrict, 
enlarge, or change the right or scope of review provided by law except as 
explicitly set out in the rules. Court Rule No. 55; Jenkins v. Stewart, 271 
Mich. 522, 261 N.W. 80. 

An appeal is perfected on filing a claim of appeal with the court, tribunal, 
or officer whose action is to be reviewed. When the appeal is so perfected, 
the Supreme Court shall have jurisdiction of the case. Court Rule No. 56, § 1, 
subds. (a) and (b); Hoffman y. Security Trust Co., 256 Mich. 383, 239 N.W. 
508; Weber v. Enoch C. Roberts Iron Ore Co., 270 Mich. 38, 258 N.W. 408. 

The garnishee defendant having filed a claim of appeal as above mentioned, 
such appeal transferred jurisdiction to this court if it has jurisdiction of this 
case. The statement by the garnishee defendant that it “appeals from the 
judgment in favor of the plaintiff” in its reasons and grounds for appeal and 
bill of exceptions settled under Court Rule No. 66 cannot operate to modify 
the claim of appeal or confer jurisdiction upon this court where it had none by 
the claim of appeal. 

No appeal lies from an opinion of the trial court. Appeals at law are a 
substitute for the constitutional writ of error and, in the absence of express 
authorization, an appeal at law will lie only from a final judgment. People ex 
rel. Green vy. McCutcheon, Probate Judge, 40 Mich. 244; Brady v. Railroad Co., 
73 Mich. 457, 459, 41 N.W. 503; Steel v. Clinton Circuit Judge, 133 Mich. 695, 95 
N.W. 993; Delaney v. Michigan Elm Hoop & Lumber Co., 144 Mich. 351, 108 
N.W. 77; Barribeau v. City of Detroit, 146 Mich. 392, 109 N.W. 665; In re 
Vetter’s Estate, 162 Mich. 109, 127 N.W. 306; Bancroft v. Board of Regents, 192 
Mich. 168, 158 N.W. 337; Backus v. Trumbull Motor Car Co., 194 Mich. 199, 160 
N.W. 546; Lewis v. Bricker, 232 Mich. 388, 205 N.W. 98; Jirasek v. Wayne 
Circuit Judge, 248 Mich. 676, 227 N.W. 724. The rights of the parties must be 
determined as of the date of the claim of appeal and by the claim of appeal filed 
by appellant. One may not file an appeal first and obtain judgment afterward. 
This is in accordance with the established rule of pleading. Hovey v. Sebring, 
24 Mich. 232, 9 Am.Rep. 122; Blackwood v. Brown, 29 Mich. 483; Moyer v. 
Scott, 30 Mich. 345; Carpenter v. Harris, 51 Mich. 223, 16 N.W. 383; Schwier 
vy. Atlas Assurance Co., 227 Mich. 104, 198 N.W. 719; Waubun Beach Ass’n ¥ 
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Nilson, 274 Mich. 598, 265 N.W. 474, 103 A.L.R. 983; 1 CJ. p. 1149; 1 CJ.S., 
Actions, p. 1393; 1 R.C.L. p. 340. Where an appeal is taken from something 
not appealable, or is taken before the right of appeal accrues, it should be dis- 
missed for want of jurisdiction. 4 C.J.S., Appeal and Error, pp. 936, 937. 

It may be said the jurisdictional question is not raised by appellee. A court 
is a tribunal, not an arbitrator. Consent of the parties cannot confer jurisdic- 
tion on the court. Its acts without jurisdiction are not judicial acts. Beach v. 
Botsford, 1 Doug. 199, 40 Am.Dec. 45; Clark v. Holmes, 1 Doug. 390; Spear v. 
Carter, 1 Mich. 19, 48 Am.Dec. 688; Wilson yv. Davis, 1 Mich. 156; Farrand v. 
Bentley, 6 Mich. 281; Allen v. Carpenter, 15 Mich. 25; Moore v. Ellis, 18 Mich. 
77; Youngblood vy. Sexton, 32 Mich. 406, 20 Am.Rep. 654; Thompson v. Asso- 
ciation, 52 Mich. 522, 18 N.W. 247; Kirkwood vy. Hoxie, 95 Mich. 62, 54 N.W. 
720, 35 Am.St.Rep. 549; Peninsular Savings Bank v. Ward, 118 Mich. 87, 76 
N.W. 161, 79 N.W. 911; Hull v. Hull, 149 Mich. 500, 112 N.W. 1126; Bradfield 
v. Bradfield, 154 Mich. 115, 117 N.W. 588, 129 Am.St.Rep. 468; Maslen v. 
Anderson, 163 Mich. 477, 128 N.W. 723; People v. Meloche, 186 Mich. 536, 152 
N.W. 918; Carpenter v. Dennison, 208 Mich. 441, 175 N.W. 419. The question 
cf jurisdiction of the subject-matter may be raised at any time. Greenvault 
y. Farmers’ & Mechanics’ Bank, 2 Doug. 498; Farrand v. Bentley, 6 Mich. 281; 
Attorney General ex rel. Lockwood vy. Moliter, 26 Mich. 444; Adams v. Hub- 
bard, 30 Mich. 104; Woodruff v. Ives, 34 Mich. 320; Horton v. Howard, 79 
Mich. 642, 44 N.W. 1112, 19 Am.St.Rep. 198; Tromble v. Hoffman, 130 Mich. 676, 
90 N.W. 694; Attorney General ex rel. Wolverine Fish Co. v. A. Booth & Co., 
143 Mich. 89, 106 N.W. 868; 15 C.J. p. 847. 

The objection that a court is without jurisdiction cannot be waived by the 
parties. 17 Am. & Eng.Enc.Law, 2d Ed., p. 1062. It is the duty of the court 
to raise the question of jurisdiction on its own motion. 

“On every writ of error or appeal the first and fundamental question is 
that of jurisdiction, first, of this court, and then of the court from which the 
record comes. This question the court is bound to ask and answer for itself, 
even when not otherwise suggested, and without respect to the relation of the 
parties to it.” Mansfield, Coldwater & Lake Michigan Ry. Co. v. Swan, 111 
U.S. 379, 4 S.Ct. 510, 511, 28 L.Ed. 462. 

“If the record discloses a controversy of which the court cannot properly 
take cognizance, its duty is to proceed no further, and to dismiss the suit.” 
Morris v. Gilmer, 129 U.S. 315, 9 S.Ct. 289, 292, 32 L.Ed. 690. 

“A court may of its own motion, even though the question is not raised by 
the pleadings or is not suggested by counsel, recognize the want of jurisdiction, 
and it is its duty to act accordingly by staying proceedings, dismissing the 
action, o otherwise noticing the defect, at any stage of the proceedings.” 15 
C.J...» 2. 

The claim of appeal here was “from the decree entered on the 13th day of 
May, 1937.” Judgment was entered June 3, 1937. No claim of appeal was 
made from that judgment. There is nothing before this court to review. In 
principle, this case is governed by Brown v. Adler, 282 Mich. 264, 276 N.W. 442. 

Appeal dismissed, with costs. 

Sharpe, J., concurred with Potter, J. 


‘TAVERNO v. AMERICAN AUTO INS. CO. et al. No. 18988. 
Kansas City Court of Appeals. Missouri. Jan. 10, 1938. 
Rehearing Denied Jan. 31, 1938. 
112 Southwestern Reporter (2d) 941. 
3. INDEMNITY. 
_ An insurer under an automobile liability policy is not liable to a person injured by 
insured until injured person’s claim against insured is reduced to judgment. 
(For other cases, see Insurance, Dec. Dig. § 59114.) 
5. INDEMNITY. 

Privity of contract between person whose automobile was damaged by motorist 
and motorist’s automobile liability insurer arises under statutes by such person’s 
recovery of judgment against motorist. Mo.St.Ann. §§ 5898, 5899, pp. 4499, 4500. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

Appeal from Circuit Court, Jackson County; Albert A. Ridge, Judge. 
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Action in fraud by Benjamin Taverno, Jr., against the American Auto Insur- 
ance Company and others. From a judgment tor the defendants, the plaintiff 
appeals. 

Affirmed. 

Robert L. Holder, of Kansas City, for appellant. 

Harding, Murphy & Tucker, of Kansas City, for respondents. 

SHAIN, Presiding Judge. 

This case is before us for review on an appeal from the action of the trial 
court in sustaining a demurrer to plaintiff's petition and entering judgment for 
defendants. 

The first paragraph of plaintiff’s petition describes both parties, plaintiff and 
defendants, and alleges that defendants Pierson and Garver acted in all matters 
declared upon as the agent of the Auto Insurance Company. 

In paragraph No. 2, plaintiff alleges issuance of policy of insurance by the 
defendant company to one R. Richard Fitzgerald whereby under the terms of the 
policy it held the said Fitzgerald harmless against claim or judgment for liability 
for his negligence, or violation of law in the operation of his automobile, and 
agreed to defend him in any action brought, and agreed to pay any claim or judg- 
ment. The company further reserved the right to settle or compromise any claim 
or cause of action against him. All under the terms of the policy while same was 
in full force and effect. 

The third paragraph of plaintiff’s petition is as follows: “Plaintiff states that 
on the said February 15th, 1936, a meritorious claim and cause of action accrued 
to him against the said R. Richard Fitzgerald by reason of the said R. Richard 
Fitzgerald’s negligent and unlawful operation of his said Cadillac automobile as 
hereinafter set out, and which claim and cause of action defendant American Auto 
Insurance Company was, by its said policy, bound to pay and defend.” 

Following paragraph No. 3, the plaintiff pleads facts of negligence on the part 
of Fitzgerald resulting in injury to a car owned by plaintiff. In other words, plain- 
tiff pleads a good cause of action as against Fitzgerald. 

Plaintiff in paragraphs No. 7, 8, 9, and 10 of his petition states that Fitzgerald 
told him that he (Fitzgerald) was at fault and that he was insured by the defend- 
ant, American Auto Insurance Company, and that he would report the accident, 
and that said company would pay the damages. Further, it is pleaded that said 
Fitzgerald did report the accident to each of the defendants. Further, plaintiff 
alleges the nature, extent, and amount of damages claimed. 

After the above narration of alleged facts and circumstances, the plaintiff 
pleads against all defendants as follows: 

“Plaintiff for his cause of action against the defendants states that on or 
about the 17th day of February, 1936, and after notice from said R. Richard 
Fitzgerald of the said collision, defendant C. William Garver, representing himself 
and the other defendants here, came to plaintiff and inquired the amount of plain- 
tiff’s damage, and upon being informed that the exact amount had not at that time 
as yet been ascertained, untruthfully and fraudulently told plaintiff that an adjuster 
from defendants American Auto Insurance Company and Robert J. Pierson Agency 
would call upon plaintiff the next or second day following and that defendants 
would compensate plaintiff for his damage. : . 

“Plaintiff states that defendant C. William Garver, so acting for himself and 
for the other defendants did not intend to pay plaintiff nor to have an adjuster call 
upon plaintiff, and told plaintiff those things to induce him to withhold suit and 
action and attachment against said R. Richard Fitzgerald, 

“Plaintiff states that on or about the 17th day of February, 1936, defendant 
American Auto Insurance Company, its agents, servants and employees, and defend- 
ants Robert J. Pierson Agency and C. William Garver fraudulently advised, 
aided and abetted said insured, R. Richard Fitzgerald to abscond and go away 
so that the service of process could not be made upon him; and the said R. Richard 
Fitzgerald, acting upon the advice of, and with the aid and abetting of these 
defendants and each of them did abscond and hide himself so that the ordinary 
process of law could not be made upon him, and the said R. Richard Fitzgerald 
at the advice, and with the aid of these defendants and each of them, fraudulently 
removed all of his assets from the United States so that plaintiff could not obtain 
service of the process of law, or cause to be levied an attachment against the said 


R. Richard Fitzgerald. 
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“Plaintiff states that on the said 17th day of February, 1936, when defendant 
C. William Garver agreed to pay plaintiff, well knew that R. Richard Fitzgerald 
would fraudulently conceal his property and assets to hinder and delay his creditors 
and especially this plaintiff, and that he would fraudulently conceal himself so 
that the ordinary process of law could not be served upon him, but with such 
knowledge defendants and each of them fraudulently induced this plaintiff to 
withhold legal proceedings against said R. Richard Fitzgerald, and promised to 
pay plaintiff. 

“Plaintiff states that the acts above set forth were done fraudulently and with 
intent to deceive this plaintiff and to induce plaintiff to withhold action against 
said Fitzgerald and plaintiff relied upon and was induced to withhold action against 
said R. Richard Fitzgerald. 

“Plaintiff states that after said fraudulent and false actions and representations 
of defendants above set forth, defendants, being aware of their liability for said 
damages to plaintiff told plaintiff that they would pay plaintiff the amount of his 
damage if he could obtain service of process upon said R. Richard Fitzgerald, 
and told plaintiff that said Fitzgerald had moved permanently to Europe. 

“Plaintiff states that the acts of defendants in inducing plaintiff to withhold 
suit and attachment against R. Richard Fitzgerald, and in advising, aiding and 
abetting said Fitzgerald to abscond and conceal his property have deprived plaintiff 
of any remedy against said R. Richard Fitzgerald; and were done with the intent 
to relieve defendant American Auto Insurance Company of its obligation upon its 
said policy of insurance. 

“Plaintiff states that by reason of the false and fraudulent representations 
and actions of these defendants and each of them he has actually damaged in the 
sum of Two Hundred Fifty Dollars and that he has made demand of and from 
defendants but that they have failed and refused to pay any part of said demand. 

“Plaintiff states that all of the above fraudulent and false actions of defend- 
ants were willful and malicious and done with the intent to maliciously deprive 
plaintiff of his rights and that he is entitled to exemplary damages in the sum of 
Five Hundred and Twenty-Five Dollars as a penalty therefor.” 

Defendants file demurrer to plaintiff’s petition alleging that no cause of action 
is stated against either of the defendants. 

Upon court sustaining the demurrer and plaintiff refusing to plead further, 
the court dismissed plaintiff's petition and rendered judgments for defendants. 

From the above action of the court, plaintiff appeals. 

We will continue to refer to appellant as plaintiff and to respondents as defend- 
ants. 

Opinion. 

The plaintiff makes assignment of errors as follows: 

“1. The Court erred in sustaining defendants’ separate demurrers to plaintiff's 
petition. 

“2 The Court erred in dismissing plaintiff's petition and rendering judgment 
for the defendants.” : 

As to assignment No. 1, plaintiff urges as follows: “1. The defendants waived 
any right of defense they may have had under the policy when defendant Garver 
agreed to pay plaintiff’s loss.” 

As to assignment No. 2, it is urged that: 
fraud were stated in plaintiff’s petition.” ; : 

Plaintiff upon the first point cites Dye v. New York Life Ins. Co., 207 Mo.App. 
540, 227 S.W. 1062, loc.cit. 1068. 

The above-cited case is one where the widow of deceased insured, as the bene- 
ficiary in the policy, is suing to recover for the death of insured. The defense of 
misrepresentations in the application for insurance is made by the defendant com- 


“2 The elements of an action for 


pany. 
In the above case it is held that if the defendant company, after knowledge 
of the misrepresentations, admitted liability it thereby would manifest an intention 
to waive them. 

The distinction of the Dye Case from the case at bar is manifest. In the Dve 
Case, the beneficiary named in the contract was suing and had stated facts consti- 
tuting a cause of action, which, if true, entitled her to recover. The policy in the 
case at bar was issued to one Fitzgerald, and the plaintiff herein is not named as 
beneficiary in the contract, and is not shown to be a party in any respect or in any 
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capacity to the contract between the defendant company and Fitzgerald. In the Dye 
Case, the waiver or estoppel is urged to preserve rights already acquired. In the 
case at bar, the principle of waiver and estoppel is evidently urged as creative of a 
cause of action. 

[1] Waiver and estoppel is for the purpose of preserving rights already acquired 
and not to create new rights. State v. Missouri Utilities Co., 331 Mo. 337, 53 S.W. 
2d 394, loc.cit. 401, 89 A.L.R. 607. 

Appellant cites in support of the first point Van Cleave v. Union Casualty & 
Surety Co., 82 Mo.App. 668. The Van Cleave Case is where plaintiff is suing 
defendant company on an accident policy seeking to recover damages for injuries 
allegedly sustained in an accident. There is nothing in the Van Cleave Case that 
supports contention of plaintiff herein. 

The plaintiff in his brief disclaims this action as being a suit on the insurance 
contract. The pleading of voluminous facts, preceding any attempt to state a cause 
of action against defendants, is explained by the pleader on the theory of induce- 
ment and the plaintiff designates this action as an action for fraud. 

The plaintiff in his petition predicates his right of action in fraud upon the 
mere statement by an alleged agent of the defendant company to the effect that an 
adjuster from the defendant company and Pierson agency would call, and that 
defendants would compensate plaintiff for his damages. 

In connection with above, the following language in plaintiff’s petition is signifi- 
cant, to wit: “Plaintiff states that defendant C. William Garver, so acting for 
himself and for the other defendants did not intend to pay plaintiff nor to have 
an adjuster call upon plaintiff, and told plaintiff those things to induce him to 
withhold suit and action and attachment against said R. Richard Fitzgerald.” 

[2,3] Under the provisions of our law, one who reduces his claim against an 
insured to judgment can proceed by garnishment of funds in the hands of the 
insurance company to collect his claim. However, until such judgment is had, 
there is no obligation extending from the insurance company to a person injured 
by an assured in the company. It follows that the statements alleged to have been 
made by Garver were not based upon any duty to pay that existed at the time such 
statements, if so, were made. 

|4] Such statements, therefore, can only be concluded as representation as to 
future intent and not as to a present fact, and present no grounds for cause of 
action in fraud. Metropolitan Paving Co. vy. Brown-Crummer Iny. Co., 309 Mo. 
638, 274 S.W. 815. ee 

[5] There is certainly no privity of contract disclosed as between the plaintiff 
and defendants herein by the allegations of plaintiff’s petition. Such privity under 
the laws of this state is brought about, under statutory provision, by judgment 
being had against the assured of the insurance company by the party injured. Sec- 
tions 5898 and 5899, R.S.Mo.1929, Mo.St.Ann. §§ 5898, 5899, pp. 4499, 4500; Lajoie 
v. Central West Casualty Co., 228 Mo.App. 701, 71 S.W.2d 803. ; 

Plaintiff urges that his petition states a cause of action for fraud. As before 
stated, we conclude that plaintiff has failed to plead facts upon which to base an 
action of fraud. Even though the aforegoing conclusion had not been reached, we 
conclude that allegations as pleaded are fatally defective in pleading an action 
for fraud. s 

[6] We need but to say on this point that there must be pleaded facts that con- 
stitute actionable fraud, and such facts where pleaded must be such that, if true, 
show fraud. Thompson & Co. v. Conran-Gideon Special Road Dist., 323 Mo. 953, 
19 S.W.2d 1049, loe.cit. 1053. 

While no express words are required to plead fraud, facts must be alleged 
which, independent of the conclusions of the pleader, if true, show fraud has been 
committed. Klaber v. Unity School, 330 Mo. 854, 51 S.W.2d 30, loc.cit. 35. 

|7] Plaintiff's petition, we conclude, fails to state facts which, independent of 
the conclusion of the pleader, show that fraud has been committed. 

Judgment affirmed. 

All concur. 
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SMITH v. PHOENIX INDEMNITY CO. No. 12. 
Court of Errors and Appeals of New Jersey. Jan. 26, 1938. 
197 Atlantic Reporter 15. 
1. LIMITATION OF LIABILITY. 

Under automobile liability policy limiting coverage to $10,000 for damages 
from injuries to any one person, where insurer defended suit against insured 
by wife for her injuries and by husband for his injuries, damages to his auto- 
mobile, and damages from wife’s injuries, and requested no specific findings by 
jury segregating items of verdicts, and jury returned general verdict for wife 
for $12,000 and general verdict for husband for $8,000, insurer, after paying wife 
$10,000, was estopped to defend husband's statutory action on judgment against 
insured on ground that husband had burden of showing what part of his verdict 
represented damages from wife’s injuries, which he could not do. N.J.St. 
Annual 1931, § 99—90e. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

2. LIMITATION OF LIABILITY. 

Under automobile liability policy limiting coverage to $10,000 for damages 
from injuries to any one person, in husband’s statutory action against insurer 
on judgment against insured, obtained in suit by wife for her injuries and by 
husband for his injuries, damage to his automobile, and damages from wife’s 
injuries, where jury, in such suit, returned general verdict for wife for $12,000 
and general verdict for husband for $8,000, and insurer paid wife $10,000, trial 
court could not dissect verdict for husband to determine what part represented 
damages from wife’s injuries, or disregard verdict in its entirety to limit or 
deny husband’s recovery, and judgment for husband for $8,000 was proper. 
N.J.St.Annual 1931, § 99—90e. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Lloyd, Case, and Donges, Justices, dissenting. 

Appeal from Supreme Court. 

\ction by Charles W. Smith against the Phoenix Indemnity Company on 
a judgment against an insured under an automobile liability policy issued by 
defendant. From a judgment for plaintiff, 194 A. 170, 15 N.J.Misc. 678, defend- 
ant appeals. 

Affirmed, 

Edwards, Smith & Dawson and Raymond Dawson, all of Jersey City, for 
appellant. 

Charles Schmidt and James A. Major, both of Hackensack, for appellee. 

WoLFsKEIL, Judge. 

Plaintiff in a prior action obtained a verdict and judgment against an 
assured of the defendant and subsequently brought this action under the 
provisions of P.1,.1924, c. 153, p. 352, Comp.St.Supp.1924, § 99—90e, as amended 
by P.L.1931, c. 194, N.J.St.Annual 1931, § 90e, to recover the amount thereof 
from the defendant on the policy of insurance which it had issued to the assured. 
The Supreme Court entered judgment upon stipulated facts against the defend- 
ant and in favor of the plaintiff for the full amount of the original judgment, 
together with interest and costs, and defendant appeals. 

From the facts as stipulated, it appears that plaintiff, Charles W. Smith, and 
his wife, Grace Lee Smith, sustained injuries as the result of an automobile 
accident on October 17, 1931, caused by the negligence of one Jean Storms, 
defendant’s assured. In the suit instituted by the Smiths the wife claimed 
damages for her personal injuries and the husband sued for his own injuries, 
damage to his automobile, and damages sustained in consequence of his wife’s 
injuries. The trial of that suit resulted in a general verdict of $12,000 in favor of 
the wife and a general verdict of $8,000 in favor of the husband. The defendant 
obtained a rule to show cause with respect to both amounts which was discharged 
and no appeal taken. Thereafter $10,000 was paid to Grace Lee Smith by defendant 
and a warrant for satisfaction pro tanto was given. 

Defendant, ddmitting the validity of its policy and the insolvency of its 
assured, denied that the entire judgment recovered by the plaintiff against its 
assured is covered by the policy, alleging that the judgment in part awards to 
the plaintiff compensation for items not contracted for by the defendant. 
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The pertinent provisions in the policy are as follows: 
“Agreement 1. 


_ “To pay within the limits specified in Statement 3 the loss from the liability 
imposed by law upon the assured for damages (including consequential dam- 
ages) on account of bodily injuries, including death resulting at any time there- 
from, suffered or alleged to have been suffered by any person or persons as a 
result of such accidents.” and 

“Statement 3. 

“The company’s liability shall be limited: Under Agreement 1 to $10,000.00 
for all claims arising out of bodily injuries to, or the death of, one person from 
any one accident, and, subject to that limit for each person, the Company’s total 
liability for all claims arising out of bodily injury to, or the death of, more than 
one person from any one accident, is limited to $20,000.00.” 

Accordingly, defendant takes the position that when it paid the wife $10,000 
for her judgment it discharged its entire liability for all claims, including 
consequential damages which, in its own words, it is urged, means “Doctors’ 
bills, nurses’ bills, hospital bills, loss of consortium and other expenses arising 
out of or flowing from the injuries to Grace Lee Smith, the one person injured.” 
In short, its claim is that it was liable, if at all, to the plaintiff upon his having 
proved the amount of his personal injuries and the amount of damages to his 
automobile, and, having failed to do so, defendant was entitled to a verdict. 

|1-3] However, there are several infirmities in that contention. First, con- 
ceding that an insurance company has the right to contest the amount claimed 
as not being due from it (Sullivan v, AStna Casualty & Surety Co., 190 A. 72, 
14 N.J.Misc. 890, affirmed 115 N.J.L. 253, 179 A. 32), the fact remains that the 
present defendant under its policy had entire control over and conduct of the 
defense. It was then incumbent upon it to request specific findings by the jury 
which would have segregated the items making up the verdict. This it did not 
do, excusing itself on the ground that such action might inform the jury that 
there was insurance. But this was for its own benefit and when it is con- 
sidered that the assured could not defend without violating the contract and 
that any effort on his part to segregate would not have been with the approval 
of the insurer, the defendant waived that right and is estopped from now 
asserting it. Second, in the pleadings and proofs in the primary suit plaintiff 
claimed damages for personal as well as other injuries. No one knows, or can 
know, whether the judgment he recovered was not based upon that ground alone 
cr at least how much the jury assessed on that count. There is no lawful 
method which would have permitted the trial court to dissect the verdict, much 
less to disregard the judgment of the plaintiff in its entirety. While it is true 
that a verdict in a civil case which is defective or erroneous in a mere matter 
- of form not affecting the merits or rights of the parties may be amended by 
the court to conform it to the issue and give effect to what the jury unmis- 
takably find, the judge cannot under the guide of amending the verdict invade 
the province of the ee or his verdict for theirs. 27 R.C.L. 887, 888. 

1e judgment is affirmed. s 

eg ‘iseenee: The Chancellor, Justices Parker, Bodine, Heher, and 
Perskie, and Judges Dear, Wolfskeil, and Rafferty—8. 

For reversal: Justices Lloyd, Case, and Donges—3. 


PENZA v. CENTURY INDEMNITY CO. OF HARTFORD, CONN. No. 77. 
Court of Errors and Appeals of New Jersey. Jan. 26, 1938. 
197 Atlantic Reporter 29. 
1. PERMISSION. ; ; ; 

The permission to take and use an automobile upon a particular occasion 
within the meaning and effect of the omnibus coverage clause of an automobile 
liability policy may be implied by usage and common practice of the parties. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. OMNIBUS COVERAGE. 

Where chauffeur, who was permitted by borrower of automobile to take the 
automobile to chauffeur’s boarding house, informed borrower he was going directly 
to boarding house and retire because he had a cold, automobile accident which 
occurred when chauffeur who had not previously used automobile for his own 
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pleasure, later in evening without borrower’s knowledge took the automobile on 
a sightseeing tour, was not covered by omnibus coverage provision of automobile 
liability policy, since chauffeur did not have permission to use automobile at time 
of the accident. N.J.St.Annual, 1931, § 99—9e. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Supreme Court, Essex Circuit. 


Action by Sadie Penza against the Century Indemnity Company of Hartford, 


Conn., on an automobile liability insurance policy. From an adverse judgment the 
defendant appeals. 


Reversed. 

Skeffington & Walker, of Newark, for appellant. 

Franklin, Kiernan & Cashion, of Newark, for respondent. 

Wetts, Judge. 

This is defendant’s appeal from a judgment entered in the Supreme Court, 
Essex Circuit, in favor of the plaintiff and against the defendant. 

The plaintiff, Sadie Penza, prior to the institution of the present action, had 
brought suit against one John H. Edwards, Jr., owner of a Pierce-Arrow sedan, 
and William Hubert, the driver, to recover damages for the injuries which she 
sustained in an accident by reason of the negligent operation of said car by 
Hubert. She recovered a judgment against Hubert, but failed to recover against 
John H. Edwards, Jr., judgment having been entered in his favor. 

Upon the return of execution against Hubert unsatisfied, the present action 
was brought under the statute (P.L.1924, c. 153, p. 352, Comp.St.Supp.1924, § 99—0e 
amended by P.L.1931, c. 194, N.J.St.Annual 1931, § 99—90e) against the defendant 
insurance company, which had issued a policy of automobile liability insurance 
= John H. Edwards, Jr., as the named assured, covering the said Pierce-Arrow 
sedan. 

The policy contained the so-called “omnibus” clause, which, among other things, 
provided that the unqualified word “assured,” wherever used in the policy, includes 
not only the named assured, but any other person or organization while legally 
using such automobile, including also any other person or organization legally 
responsible for the use thereof, provided that such use is with the permission of 
the named assured, who, if an individual, may give such permission through an 
adult member of his household, other than a chauffeur or domestic servant. 

The present suit was by agreement submitted to the trial court, sitting withoyt 
a jury, on the pleadings in the original suit, depositions of William Hubert and 
John H. Edwards, Jr., taken in Washington, D. C., the writ of execution returned 
unsatisfied, and nonwaivers, etc. 

The plaintiff claims the right to recover from the defendant insurance com- 
pany the amount of the judgment rendered against Hubert, on the ground that the 
said “omnibus” clause of the policy of insurance issued by defendant to John H. 
Edwards, Jr., covers Hubert’s liability to the plaintiff. It appears from the 
evidence that the automobile covered by the policy was owned by John H. Edwards, 
Tr., and loaned by him to his father, John H. Edwards, Sr., to use; that in the 
use thereof by the father it was contemplated that it would be driven by some 
other person than the father; and that the father had the permission to use the 
car through a chauffeur selected by him. 

On August 19, 1933, the defendant, Hubert, who was employed as house-man 
and chauffeur by John H. Edwards, Sr., at his residence in ‘Washington, D. C., 
drove him in the Pierce-Arrow sedan from Washington to Montclair, N. J. 
They arrived about midnight (Saturday) and Edwards, Sr., registered at the 
Montclair Inn and had the clerk of the Inn provide accommodations for Hubert 
and the automobile at a boarding house in the city. 

On Sunday morning, August 30, 1933, Hubert, by direction of his employer, 
Edwards, Sr., returned with the automobile from his boarding house where he had 
spent the night and drove Edwards, Sr., about Montclair and vicinity, returning 
him to the Montclair Inn between 6 and 6:30 that evening, after which Hubert 
went with the car to the boarding house provided and parked it in the rear thereof. 
About an hour later Hubert, taking the automobile, drove to a point a_ short 


distance away, where he picked up four passengers and started on a sightseeing 
tour. It was on this trip that the accident occurred. 

The trial judge took the position that Edwards, Sr., had turned over the 
general care and custody of the car to Hubert, who drove it awav from the Inn 
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without any limitation as to its use from Edwards, Sr., for the balance of the day. 
From this the trial judge reached his determination that the defendant was liable. 
With this conclusion we are not in accord. 


When Hubert left Edwards, Sr., at the Montclair Inn that evening, he told 
him he was going home and go to bed as he had a very bad cold. Hubert’s work 
for the day was ended so far as Edwards, Sr.’s interests were concerned when 
he parked the car in the rear of the boarding house provided for that purpose. 
Edwards, Sr., did not give Hubert express permission to use the car after that 
and did not know that he intended to use it or that he had taken the car out. In 
fact, nothing whatever was said about the use of the car by Hubert that evening 
for any purpose. It would seem to us that no implied permission for Hubert 
to use the car for his own purposes can be spelled out of this. 

[1] Permission to take and use a car upon a particular occasion within the 
meaning and effect of the “omnibus” clause may in a proper case be implied by 
usage and common practice of the parties. Maryland Casualty Co. v. Ronan, 2 
Cir., 37 F.2d 449, 72 A.L.KK. 1360. 

[2] There is no evidence of any such usage or practice here. It is all to the 
contrary. Hubert had never taken the car out without his employer’s specific 
permission, nor had he ever before used the car for his own purposes. 

The implied permission from Edwards, Sr., to Hubert, in view of the common 
practice that had theretofore existed between them, was that Hubert should 
return the automobile to the place provided for it by his employer, and that is 
what he did. As stated before, he parked the car in the rear of the boarding 
house and after about an hour, feeling better, instead of going to bed as he stated, 
he took the car from the place where it was parked for the night, and went out 
on a joy ride of his own, during which he ran into and injured the plaintiff. The 
hiatus or break which intervened between the parking of the car for the night 
and the subsequent unauthorized taking thereof by Hubert for his own purposes 
distinguishes, in our opinion this case from Rikowski v. Fidelity & Casualty Co., 
117 N.J.L. 407, 189 A. 102, 103, relied upon by plaintiff. 

In the Rikowski Case, Anna S. Yuliani, the assured, was driven by her chaui- 
feur to the Bamberger Store, in Newark. She told the chauffeur to find a place 
to park the car and return for her in an hour. The chauffeur drove several 
blocks and met some friends whom he invited to take a ride and while he was 
driving these persons to their home and before the expiration of the hour, his 
car collided with the one in which the plaintiff Rikowski was riding. Suit was 
brought by Rikowski against the chauffeur and the assured. The verdict was for 
the assured but against the chauffeur and the suit was brought against the insur- 
ance company upon the ground that the chauffeur was an insured person under 
the terms of the defendant’s policy. 

The trial judge in that case, sitting without a jury, held that the chauffeur at 
the time of the accident was not in the act of going to a place for parking, or 
of returning from parking and that, therefore, under the decision of the Supreme 
Court in Nicholas v. Independence Indemnity Co., 165 A. 858, 11 N.J.Misc. 344, 
the chauffeur was using the car without permission and was not insured by the 
policy. 

The Supreme Court reversed the trial court, and this court affirmed the 
Supreme Court. 

We distinguished the case from Nicholas v. Independence Indemnity Co., 
supra, and Fox v. Minahan, 114 N.J.L. 33, 174 A. 521, in the following language, 
“In them the occasion upon which the accident happened was distinctly separate 
from that on which the permission for use was given. The vehicle was taken 
to its designated destination and deposited there according to instructions. On 
another day, without the owner’s permission, the vehicle was taken out for an 
unauthorized use and met with the accident sued upon.” 

This was substantially so in the instant case, but was not so in the Rikowski 
Case. There the chauffeur had permission at the time of the accident to take 
and use the car. As Justice Case, who whote the opinion for this court, so vividly 
says, “The owner placed the wheel in his [the chauffeur’s] hands and sent him 
out on the highway, and before his hands had left the wheel and before the car 
was off the highway the accident had happened.” 

In the instant case, however, the accident occurred after Hubert’s hands had 
left the wheel and after the automobile had been taken off the highway and stored 
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away, and it was not until this break in the chain of causation that Hubert’s hands 
again took control (and we think unlawfully) of the wheel of the automobile and 
the plaintiff was injured. 

It seems to us that the facts in the instant case are sufficiently similar to the 
facts in the Nicholas v. Independence Indemnity Co. Case and the Fox. v. Minahan 
Case, supra, to bring it within the rule of law enunciated therein where it was 
held that the evidence did not show permission to use the automobile in question; 
and that here, as in those cases, such a finding is not in conflict with the decision 
of this court in Rikowski v. Fidelity & Casualty Co., supra. 

Plaintiff cites Dickinson v. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 


41 A.L.R. 500, Stovall v. New York Indemnity Co., 157 Tenn. 301, 8 S.W.2d 473, 


72 A.L.R. 1368, and other cases to the effect that the initial permission to use 
the car invokes the protection afforded by the “omnibus” clause. 

It would serve no useful purpose to point out wherein many of the cases cited 
are distinguishable from the instant case or are contrary to the decisions of our 
courts on the point involved. 

We do not regard this as a case involving an initial permission to use an 
automobile and a “slight,” or any other kind of deviation therefrom. This case 
has to do with the use of the automobile by Hubert after the permission to use 
the same had expired. 

Giving to the plaintiff’s contentions their most favorable aspect, Hubert had 
permission to operate the automobile in question only to the place provided there- 
for. If he had deviated while so doing and while deviating the accident in ques- 
tion happened, the defendant insurance company might well be considered liable 
under the Rikowski v. Fidelity & Casualty Co. Case, supra. 

We are of the opinion that the determination reached by the trial judge from 
the evidence that the chauffeur Hubert was legally using the automobile in question 
at the time of the accident was erroneous. 

The judgment is therefore reversed. 

For reversal: The Chancellor, Justices Lloyd, Case, Bodine, Donges, Heher, 
and Perskie, Judges Hetfield, Dear, Wells, Wolfskeil, and Rafferty—13. 

For affirmance: None. 


UNITED STATES CASUALTY CO. v. MELEE et al. No. 214. 
Court of Errors and Appeals of New Jersey. Jan. 26, 1938. 
197 Atlantic Reporter 49. 
OCCUPATION. 

A decree canceling and restraining recovery under automobile liabilit\ 
insurance policy was proper, notwithstanding evidence that insurer waived right 
to cancel policy because of insured’s false warranty of unconditional ownership 
of automobile, in absence of evidence of waiver of false warranty, also relied 
en, as to insured’s occupation. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Donges, Justice, and Rafferty, Judge, dissenting. 

Appeal from Court of Chancery. 

Suit by the United States Casualty Company against Walter E. Melee, 
Charlotte Poling and her husband, to cancel and restrain defendants from . 
instituting suit on and recovering under an automobile liability insurance policy 
issued to defendant Melee, who filed a counterclaim for reformation of the 
policy. From a decree canceling the policy, restraining recovery thereunder, 
and dismissing the counterclaim, defendants Poling appeal. 

Affirmed. 

Parsons, Labrecque & Borden, of Red Bank (Theodore D. Parsons, of Red 


Bank, of counsel), for appellants. 

Mark Townsend, Jr., of Jersey City, and Merritt Lane, of Newark, for 
respondent. 

Per Curiam. 

Charlotte Poling and her husband, Russell Poling, appellants here, and 
defendants below, had instituted a suit for actionable negligence in the Supreme 
Court, Monmouth Circuit, against respondent’s assured. That suit resulted in 
a verdict in favor of the plaintiffs and we affirm the judgment based upon that 
verdict. Poling v. Melee, 115 N.J.L. 191, 178 A. 737. 
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Respondent here undertook to, and did in fact, defend that suit by the 
Polings against its assured, without reservation, until a very short time prior 
tc the actual trial thereof when, for the first time, so respondent claims, it 
discovered that its assured had knowingly made false warranties (1) as to his 
occupation, asserting in answer to item 3a of the policy that he was retired 
when in fact he was a commercial wrongdoer, a “betting commissioner,” or, 
as more commonly characterized, a “bookie”; and (2) as to his complete owner- 
ship of the insured automobile, asserting in answer to item 9 of the policy that 
he owed same unconditionally, when in fact there was an outstanding con- 
ditional sales contract covering it. 


Upon the discovery of these allegedly false warranties, respondent called 
upon its assured and advised him that it would not proceed further with the 
defense of the suit unless he (Melee, the assured) would sign a nonwaiver 
agreement. This he did. 

Thereafter, respondent filed a bill in chancery setting forth, in substance, 
the allegedly false warranties by its assured as aforesaid, and praying that its 
policy with its assured be canceled as of the date of it issue; that respondent 
be decreed to be under no liability under that policy; and that defendants, 
Melee and the Polings, be restrained from instituting a suit against respondent, 
and that they be restrained from recovering under said policy. 

Upon the return of a rule to show cause why the bill should not be stricken, 
the motion to strike it was denied and defendants were given leave to answer. 
Although defendants were restrained from instituting any suit against respond- 
ent upon its policy pending the chancery suit, nevertheless respondent was 
given leave, without prejudice, to defend: the pending suit of the Polings against 
Melee. There was no appeal from this order; it remains unchallenged. Sub- 
sequently Melee answered the bill in chancery denying the insurance com- 
pany's right to the relief prayed for. He also filed a counterclaim seeking a 
reformation of the policy so that the word “retired” in the answer to item 3a 
of the policy be stricken, and the words “hotel employee, betting commissioner 
or bookie,” be inserted in lieu thereof; and that the words “conditional sales 
contract in favor of Taylor & Lambertson * * * ” be inserted in lieu of the 
original answer set forth in item 9 of the policy. 

Upon final hearing in the chancery suit, a decree was advised and entered 
voiding and cancelling the policy as of the date of its issue; decreeing that 
respondent was not liable under the policy, restraining recovery thereunder; 
and dismissing Melee’s counterclaim. 

We have carefully examined the proofs upon which the challenged decree 
was advised and entered. We are,of the opinion that, while there may be much 
force in, and support for, the contention that respondent waived its right to 
cancel the policy with its assured because of the false warranty by the assured 
as to his unconditional ownership of the automobile insured, since respondent 
had knowledge of this false warranty a few days after the accident through 
the report of its investigator, yet we are entirely satisfied that the proofs admit 
of no such knowledge and waiver so far as the false warranty by the assured 
as to his occupation is concerned. The court below, therefore, reached a 
proper result. That disposes of the question that we are always called upon 
to determine in both law and equity cases. Cf. McCarty v. West Hoboken, 93 
N.J.L. 247, and cases therein cited at page 248, 107 A. 265. 

We have further carefully considered all other points raised and argued 
and find them to be without merit. 

Accordingly, the decree is affirmed, but without costs. 

For affirmance: Justices Parker, Lloyd, Case, Bodine, Helier, and Perskie, 
and Judges Dear, Wells, and Wolfskeil—9. 

For reversal: Justice Donges and Judge Rafferty—2. 
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In re GUARDIAN CASUALTY CO. 
In re CONSOLIDATED INDEMNITY @& INS. CO. 
Claim of KUTTLER. 
Supreme Court, Appellate Division, First Department. Feb. 18, 1938. 
2 New York Supplement (2d) 232. 
2. PROXIMATE CAUSE. 

A collision between automobile and taxicab caused by concurrent negligence 
of both drivers was proximate cause of death occurring 20 minutes later when 
woman on sidewalk was struck by stone which fell while taxicab was being 
removed from building against which taxicab had been propelled with such 
force as to loosen parts of structure, and hence automobile liability insurers 
of both automobile and taxicab were liable for woman’s death. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Untermyer, J., and Martin, P. J., dissenting. 

Appeal from Supreme Court, New York County. 

Proceedings in the matter of the application of the People of the State of 
New York, by George S. Van Schaick, as Superintendent of Insurance of 
the State of New York, for an order to take possession of the property and 
liquidate the business and affairs of the Guardian Casualty Company, and in 
the matter of the application of the People of the State of New York, by 
George S. Van Schaick, as Superintendent of Insurance of the State of New 
York, for an order to take possession of the property and liquidate the 
business and affairs of the Consolidated Indemnity & Insurance Company, 
wherein Aaron Kuttler, as administrator, etc., of Marsha Kuttler, deceased, 
filed claims for damages for the wrongful death of Marsha Kuttler. From 
orders granting the motions of the Superintendent of Insurance to confirm 
the report of a referee which recommended the dismissal and disallowance of 
the claims, the claimant appeals. 

Orders reversed and claims allowed. 

Argued before Martin, P. J., and Glennon, Untermyer, Dore, and Callahan, 
JJ. 

Victor W. Milch, of New York City, for appellant. 
Lester Weil, of New York City (Albert L. Sussman, of New York City, of 
counsel), for respondent. 

CALLAHAN, Justice. 

This is a claim for damages for the wrongful death of one Marsha Kuttler. 
The insurance companies involved being in the process of liquidation by the 
Superintendent of Insurance, the matter was heard by a referee. 

The accident causing the death of claimant’s wife was the aftermath of a 
collision between two automobiles. One of the automobiles was owned by one 
Haas (insured by the Guardian Casualty Company), and the other was a 
taxicab owned by the Monarch Taxicab Company (insured by the Consolidated 
Indemnity and Insurance Company). ; 

The car owned and operated by Haas collided with the taxicab owned by 
Monarch, and operated by one Landesberg, at the intersection of Intervale 
avenue and 165th street, in the Bronx, in the early morning of January 24, 1931. 
As the result of the collision, the taxicab was forced across the sidewalk and 
against the stone stoop of premises 1017 Intervale avenue. The force of the 
collision dislodged several stones composing the stoop, and the taxicab remained 
wedged between some of the remaining stones. 

The deceased conducted a laundry in the premises, in conjunction with 
her husband, and was called down to view the store, which was thought to be 
damaged. About twenty minutes after the collision a police officer, together 
with two citizens and a wrecking car, owned by the Monarch, but not covered 
by insurance, was attempting to remove the taxicab from its position against 
the stoop. In removing it, and without any negligent act on the part of those 
doing the work (as was found by the referee), the stone which had been 
loosened by the impact of the taxicab and was resting, at least in part, against 
the taxicab, fell onto the sidewalk and struck the deceased, who stood about 
twenty feet away, knocking her down and injuring her in such manner that 
she died a few minutes later. 

The referee decided that the original collision occurred solely through the 
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negligence of the driver of the taxicab, and also held that the injuries from 
which Mrs. Kuttler died were not the proximate result of the original collision, 
but the result of the removal of the taxicab from the stoop, and that, therefore, 
neither insurance company was liable. 

The Justice at Special Term affirmed the report, but held that the evidence 
warranted finding that the original collision was due to the concurrent negli- 
gence of the drivers of both vehicles. 

It seems to us that the evidence of negligence on the part of Haas in 
causing the original accident was at least as strong as that against Landesberg. 
There was ample proof that the collision wos caused because both drivers 
were negligent. 

The sole question remaining is whether the injuries from which Mrs. 
Kuttler died were the proximate result of the collision which caused the injury 
to the stoop; or whether there was an intervening independent act which 
broke the chain of causation, when the removal of the taxicab permitted the 
stone to fall. 

As has been stated by a learned writer on the subject: “If the original 
act was wrongful, and would naturally, according to the ordinary course of 
events, prove injurious to some other person or, persons, and does actually 
result in injury through the intervention of other causes which are not wrong- 
ful, the injury shall be referred to the wrongful cause, passing by those which 
are innocent.” Cooley on Torts, vol. 1, § 50, subd. 3, p. 112. That rule has 
been applied in this state, at least where the occurrence of the intervening act 
might reasonably have been anticipated. 

In Carlock v. Westchester Lighting Co., 268 N.Y. 345, 197 N.E. 306, it was 
held that where harmful consequences are brought about by intervening, 
independent forces, the operation of which might have been reasonably fore- 
seen, even though such forces are the deliberate but innocent acts of a human 
being, there is no break in the chain of causation of such a character as to 
relieve the original actor from liability. 

[1] Where the acts of the defendant gave rise to the stream of events that 
culminated in the accident, such acts are held the proximate cause. Donnelly 
v. H: C. & A. I. Piercy Contracting Co., 222 N.Y. 210, 118 N.E. 605.’ 

{2| The present defendants, whose wrongful acts caused a vehicle to be 
projected across a sidewalk and against a building, with such force as to loosen 
parts of the structure, must have foreseen the necessity of removal of the 
vehicle from the sidewalk. They might reasonably have anticipated that the 
parts of the structure which were dislodged by the blow would fall into the 
highway. That a passing pedestrian might be injured when such an event took 
place in a city street, was also foreseeable. It would seem plain that although 
the injury to the pedestrian did not occur for some minutes after the application 
of the original force, because of the circumstances that the dislodged stones 
were temporarily held in place by the vehicle, this would not alter the case, 
when there is nothing to show the application of a new force causing the 
stone to fall. 

We think that the fact situation presented here shows that claimant’s wife 
lost her life as the result of the original acts of negligence of both defendants. 

The orders confirming the report should be reversed, with costs and dis- 
bursements, and the claims allowed in the sum of $5,000 against the Guardian 
Casualty Company, and $2,500 (the limit of the policy) against the Consolidated 
Indemnity and Insurance Company. 

Orders reversed, with costs and disbursements to the appellant, and the 
claims allowed in the sum of $5,000 against the Guardian Casualty Company, 
and $2,500 against the Consolidated Indemnity & Insurance Company. Settle 
order on notice. 

Glennon and Dore, JJ., concur. 

Martin, P. J., and Untermyer, J., dissenting and voting for affirmance. 

Untermyer, Justice dissents. 





Auto. ] Gaouette v. 7Ztna Life Ins. Co. of Hartford, Conn. 1681 


GAOUETTE v. ZAZTNA LIFE INS. CO. OF HARTFORD, CONN. 
Supreme Court, Appellate Division, Second Department. Feb. 28, 1938. 
2 New York Supplement (2d) 497. 
1, BODILY INJURY. 


A husband could recover for loss of services of wife under automobile liability 
policy notwithstanding coverage clause contained limitation of liability to “bodily 
injuries, ” where there was in same paragraph a limitation of liability based on 
“personal injury,” which term is broader than term “bodily injuries” and includes 
a right to indemnity for loss of services. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
2. PERSONAL INJURY. 
_ The phrase “claims for injuries to persons” within automobile liability policy 
furnishing indemnity for litigation costs and interest arising from claims for 
injuries to persons includes loss of services and is synonymous with “personal 
injury.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Special Term, Westchester County. 

Action by Joseph A. Gaouette against the A&tna Life Insurance Company 
of Hartford, Conn., which issued an automobile liability policy to one Eiduson 
against whom plaintiff had recovered a judgment. From an order of the Supreme 
Court, Special Term, entered in the office of the Clerk of the County of West- 
chester on October 21, 1937, granting plaintiff’s motion to strike out defendant’s 
answer and for summary judgment, defendant appeals. 

Affirmed. 

Argued before Lazansky, P. J., and Carswell, Adel, Taylor, and Close, JJ. 

T. Carlyle Jones, of New York City, for appellant. 

William W. Bailey, of White Plains (Alfred M. Bailey, of White Plains, on 
the brief), for respondent. 

CARSWELL, Justice. 

The defendant insurance company issued a policy which gave one Eiduson, 
the insured, indemnity coverage of “Limit one person $5000. Limit one accident 
$10,000,” in ‘the event he was cast in judgment as a consequence of the operation of 
his automobile. 

Plaintiff obtained a judgment for $1,146.50 against Eiduson for loss of services 
suffered as a result of injuries inflicted on his wife. As a consequence of the 
same accident, the wife obtained a verdict for $5,000. The defendant insurance 
company paid the wife’s judgment. It refused to pay the judgment of the plaintiff 
husband: whereupon he began this action. After issue was joined, plaintiff moved 
to strike out the answer and for summary judgment. This motion was granted, 
and, from the order and the judgment entered thereon, the defendant appeals. 

The facts are not in dispute. The sole question relates to the interpretation 
of the contract of insurance. 

Defendant asserts that the coverage clause contains a limitation of liability 
to “bodily injuries” and that this excludes liability for a judgment for loss of 
services where the individual who suffered the “bodily injuries” has been paid the 
full amount of the indemnity specified in the policy. The insurer having paid the 
wife’s judgment based on the $5,000 verdict, it asserts that that is the limit of 
liability for one person. 

[1] It is true the coverage clause purports to contain such a limitation of 
liability in respect of “hodily injuries,” but the coverage may not be so limited, 
because there is in the same paragraph a limitation of liability based on “personal 
injury.” It is stated in the caption of the coverage clause that the liability is for 
“personal injury,” and by reference there has been incorporated in the body of 
the coverage clause a limitation of liability based on “personal injury.” The 
latter term is broader than the term “bodily injuries” because there is included 
in the term “personal injury” a right to indemnity for loss of services. The 
ambiguity thus resulting requires that full force be given to the coverage clause 
on the basis of limitation of liability of “Personal Injury Limit one accident 
$10,000,” rather than “bodily injuries.” Bakker vy. Aétna Life Insurance Co. of 
Hartford, Conn., 148 Misc. 162, 265 N.Y.S. 231, affirmed 240 App.Div. 880, 267 
N.Y.S. 956, affirmed 264 N.Y. 150, 190 N.E. 327. 

[2] The soundness of this view is reinforced by a reference to further liability 
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under the “Special Conditions” clause in which indemnity is furnished for litiga- 
tion costs and interest arising from “claims for injuries to persons.’ The latter 
phrase includes loss of services and is synonymous with “personal iniury.” Floyd 
v. Consolidated Indemnity & Insurance Co., 237 App.Div. 190, 261 N.Y.S. 61: 
Bakker v. AZtna Life Insurance Co. of Hartford, Conn., supra. 

The foregoing view was adopted in the Bakker Case in reference to a policy 
the body of which was identical with the policy here involved. There the 
policy bore five endorsements, which do not appear here. However, that makes 
for no distinction. The conflict between the term “bodily injuries” and the term 
“personal injury,” with resultant ambiguity, arises from the incorporation, by 
reference in the coverage clause, of the term “personai injury,” with the limitation 
of liability relating thereto stated on the second page of the policy, which refers 
to the application therefor, and from the presence in the same paragraph of a 
purported similar limitation with reference to “bodily injuries.’ This conflict 
and ambiguity exists to the same degree here as in the Bakker Case. The 
reiteration of the reference to “personal injury” in the five endorsements in the 
Bakker Case merely emphasizes the conflict and the resultant ambiguity. 

The order granting plaintiff's motion to strike out defendant’s answer and for 
summary judgment and the judgment entered thereon should be affirmed, with 
$10 costs and disbursements. 

Order granting motion to strike out defendant’s answer and for summary 
judgment and judgment entered thereon unanimously affirmed, with $10 costs and 
disbursements. 


HERRELL v. HICKOK et al. 
Court of Appeals of Ohio, Lucas County. June 7, 1937. 
13 Northeastern Reporter (2d) 358. 
WILLFUL MISCONDUCT. 

Where plaintiff had recovered judgment under Michigan automobile guest 
statute for injuries incurred by willful and wanton misconduct of motorist who 
was insured under automobile liability policy covering liability imposed by law 
for damages because of bodily injuries accidentally sustained by any person, 
plaintiff was entitled to judgment against insurer under statute authorizing 
application of insurance money to a judgment, as against contention that policy 
did not cover injuries sustained by willful and wanton misconduct. Gen.Code, 


§ 9510-4. 
(For other cases, see Insurance, Dec. Dig. § 435.) 
Syllabus by the Court. 


One, who has, under the guest statute of Michigan, recovered a judgment 
against an operator of a motor vehicle for injuries incurred by the willful and 
wanton misconduct of such operator, may, under authority of Section 9510-4, 
General Code, recover judgment against an insurance company which has 
insured such judgment debtor against liability for bodily injuries “accidentally 
sustained” by any person. 

Action by Helen Herrell against the Yorkshire Indemnity Company of New 
York to recover on a judgment previously rendered in her favor against 
Clarence Hickok. From a judgment in favor of the Yorkshire Indemnity Com- 
pany of New York, plaintiff appeals.—| Editorial Statement. | 

Judgment reversed and remanded, with directions. 

Judgment affirmed, 133 Ohio St. 66, 11 N.E.2d 869. 

Yager, Bebout & Stecher, of Toledo, for appellant. 

Marshall, Melhorn, Davies, Wall & Bloch and W. A. Belt, Jr., all of Toledo, 
tor appellees. 

Luoyp, Judge. 

Helen Herrell, plaintiff in the court of common pleas, appeals to this court 
on questions of law from a judgment in favor of the Yorkshire Indemnity 
Company of New York entered on the sustaining of its general demurrer to 
her second amended supplemental petition, wherein, under the provisions of 
Section 9510-4, General Code, she seeks to recover a judgment against the 
indemnity company for an unsatisfied judgment procured by her against Clar- 
ence Hickok through whose fault she sustained personal injuries. 
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The only error assigned is the sustaining of the demurrer and the entry 
of judgment thereon. 

In her second amended supplemental petition, the appellant alleges that on 
May 15, 1932, she received bodily injuries while riding as a guest passenger 
in the state of Michigan in an automobile owned and operated at the time by 
Clarence Hickok, and that subsequent thereto, she filed her petition in the 
court of common pleas to recover damages for said bodily injuries; that on 
May 15, 1932, there was in force and effect in Michigan Section 4648, Compiled 
Laws of Michigan 1929, wherein it was provided that no person transported 
by the owner or operator of a motor vehicle as a guest without payment for 
such transportation should have a cause of action for damages against such 
owner or operator for injury, death, or loss in case of accident, unless such 
accident shall have been caused by gross negligence or willful and wanton 
misconduct of the owner or operator of such motor vehicle and unless such 
gross negligence or willful and wanton misconduct contributed to the injury, 
death or loss for which the action is brought; that in the trial of the action 
appellant’s cause of action was submitted to the jury upon the evidence and upon 
proof of the Michigan statute and the law of that state relating thereto; and 
that the trial court instructed the jury therein that the liability, if any, of 
Hickok to appellant for her alleged injuries must be determined under the 
Michigan statute and that in determining whether he was guilty of willful 
and wanton misconduct, the jury must apply the following test: “Now, the 
Supreme Court of Michigan has laid down certain decisions in the determination 
cf that question, and therefore I say to you that to determine that question 
you must find that the following elements existed: First, that the defendant had 
knowledge of a situation requiring the exercise of ordinary care and diligence to 
avert injury to another; secondly, that he had ability to avoid resulting harm 
by ordinary care and diligence in the use of means at hand; and, third, that he 
omitted to use such care and diligence to avert the threatened danger when 
to the ordinary mind it must be apparent that the result is likely to prove 
disastrous to another.” 

The plaintiff further alleges that upon the evidence and under the charge 
of the court the jury returned a verdict for appellant in the sum of $25,000; 
and that therewith the jury also answered a special interrogatory propounded 
by Hickok, as follows: 

“Interrogatory: Was the accident in which plaintiff was injured caused 
by wilful and wanton misconduct on the part of defendant, Clarence Hickok, 
in the operation of his automobile; if so, state of what that wilful and wanton 
misconduct consisted.” 

“Answer: We find the accident was caused by the wilful and wanton mis- 
conduct of the defendant which was evidenced by a rate of speed greater than 
was warranted by the condition of the traffic, by failing to slow down after 
experiencing trouble at the first curve and entering the second curve at a 
speed as great or greater than that speed at which the first curve was taken.” 

It is further alleged that thereafter the motion of Hickok for a new trial 
was overruled and a judgment entered in favor of appellant for $23,520 with 
interest and costs; that said judgment is final and more than thirty days have 
elapsed since the entry thereof; that on May 15, 1932, there was in full force 
and effect a policy of insurance issued by the indemnity company insuring 
Hickok against liability for loss or damage on account of bodily injuries, 
accidentally sustained by any person or persons, resulting from the ownership 
or operation of the automobile in question within the limits of the continental 
United States of America or the Dominion of Canada; and that by this policy, 
the indemnity company agreed to defend all claims or suits for bodily injuries 
covered thereby and to pay all court costs in any such’ suits and to pay all 
sums which Hickok became obligated to pay by reason of the liabilities imposed 
by law for damages because of such bodily injuries not exceeding $20,000 for 
bodily injuries to one person and $40,000 for bodily injuries to two or more 
persons, and also to pay all interest upon the amount of any judgment in any 
such suit against Hickok. The appellant then alleges compliance by Hickok 
with the terms and conditions of the policy and that the appellee indemnity 
company took full and complete charge of the investigation of the accident, and 
thereafter, with full knowledge of the facts and of the law, and without qualifi- 
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cations or reservations, took full, complete, and exclusive charge and control 
of the defense of said action and did defend and prosecute the action and at the 
time of the rendition of the judgment in question exclusively controlled and 
dominated the defense of the action. 


Appellant prays for a judgment against the Yorkshire Indemnity Company 
ef New York in the sum of $20,000, with interest and court costs, pursuant to 
Section 9510-4, General Code. 


Counsel for Miss Herrell contend that the foregoing last alleged facts estop 
the indemnity company from now avoiding its obligation under its policy to 
satisfy her judgment to the extent of the stipulated amount therein provided; 
but the facts so alleged evidence no prejudice resulting therefrom to the 
insured; and it is apparent, especially in view of the following pleaded condition 
of the policy, that no estoppel thus arises, viz.: “Upon the happening of an 
accident, any and all acts, proceedings or conduct on the part of this company, 
cr its agents and attorneys, at any and all times thereafter, shall be considered 
as done for the benefit of all parties concerned, and shall be without prejudice 
to the rights of either party, and in any action or proceedings brought against 
this company to enforce any liability hereunder, such acts, proceedings, or 
conduct, shall not be asserted or construed as a waiver of any violations or 
breach of any warranty, condition, term or provision of this policy, or as an 
estoppel in pais or otherwise, against this company, or as an admission of 
liability hereunder and this irrespective of and without regard to the time when 
this company shall have acquired knowledge or notice of any such violation 
or breach.” 


The remaining question is: Does the second amended supplemental petition 
of Miss Herrell otherwise state a cause of action against the indemnity com- 
pany? We shall approach a consideration of this question solely on the 
interpretation placed upon the allegations of the petition in argument and brief 
of counsel for both Miss Herrell and the insurance company. They say the 
gist of the cause of action, stated in the petition, is that Miss Herrell has a 
judgment against the defendant Clarence Hickok for personal injuries sustained 
by her while a guest in his automobile, caused by his willful and wanton 
misconduct, which judgment cannot be satisfied by execution issued against 
him and which therefore, under the conditions of its policy of insurance, the 
Yorkshire Indemnity Company of New York is bound to pay, and that for the 
purposes of the demurrer these facts are admitted. The contention of the 
insurance company is that under the conditions of the policy of insurance issued 
to Hickok it is not liable thereon to any guest passenger of Hickok for personal 
injuries sustained by the willful and wanton misconduct of the insured; that 
of counsel for Miss Herrell is directly contrary thereto. 

Although of no present importance it may not be ill-timed to say that the 
action of Miss Herrell against Hickok has been twice presented to this court 
cn appeal; first from a directed verdict and consequent judgment for Hickok, 
which was reversed, Herrell vy. Hickok, 49 Ohio App. 347, 197 N.E. 241, and then 
from the judgment for Herrell which was affirmed and is the subject of the 
instant appeal, Hickok v. Herrell, 56 Ohio App. 378, 10 N.E.2d 1012. 

The premise upon which the decision of the question presented depends is 
the pleaded condition of the policy which, quoted verbatim is as follows: “This 
company agrees: To pay on behalf of the assured, subject to the limits of 
liability stated therein, all sums which the assured shall become obligated to 
pay by reason of the liability imposed by law for damages because of bodily 
injuries, including death at any time resulting therefrom, accidentally sustained 
by any person or persons during the policy period.” 

Attention is particularly directed to the latter words thereof, “accidentally 
sustained by any person or persons.” As said in Standard Accident Ins. Co. v. 
Cherry, Tex.Civ.App., 36 S.W.2d 807, at page 809: “There is a_ well-established 
distinction between accidental injuries and injuries resulting from accidental 
means.” 

In the instant case, even if the policy read for injuries to any person caused 
by, or resulting from accidental means, it could hardly be reasonably or justly 
claimed that, however willful or wanton his conduct may have been within the 
purview and legal interpretation of the guest statute, so called, of Michigan, 
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Hickok either objectively or subjectively willed or intended to cause death to 
one, and injury to another, of the occupants of his automobile. In this respect 
the instant case differs essentially from that of Commonwealth Casualty Co. v. 
Headers, 118 Ohio St. 42, 161 N.E. 278. 


That case is referred to in Georgia Casualty Co. v. Alden Mills, 156 Miss. 
853, 127 So. 555, 557, 73 A.L.R. 408, wherein the condition of the insurance 
policy was substantially like that in the instant case. There it is held that one, 
assaulted by insured’s employees, sustained accidental injury within the meaning 
of a policy indemnifying his employer against loss from claims for injuries 
accidentally sustained; and it is there said that: 

“There is a diversity of opinion on this question among the courts, but the 
great weight of authority, and we think the better reasoned cases, holds that 
injuries sustained by a person while defending himself from an unprovoked 
assault are within the terms of a policy insuring him against injuries accidentally 
inflicted—that an injury inflicted on one who did not voluntarily enter into the 
affray in which he was injured is an accident. * * * 

“Whether an injury is accidental, is to be determined from the standpoint 
ot the person injured. If the injury comes to him through external force, not 
cf his choice or provocation, then as to him the injury is accidental. 

“The only cases referred to, holding to the contrary, are Briggs Hotel Co. 
vy. Accident & Liability Insurance Co., Ltd. 213 IllLApp. 334 (Intermediate 
Appellate Court), and Commonwealth Casualty Co. v. Headers, 118 Ohio St. 
429, 161 N.E. 278.” 

In an annotation in 73 A.L.R. 414, it is also intimated that the Headers 
decision is contrary to the weight of authority. 

These two cases are also commented on in Robinson v. United States 
Fidelity & Guaranty Co., 159 Miss. 14, 131 So. 541, decided January 5, 1931. 

Again, in Fox Wisconsin Corp. v. Century Indemnity Co., 219 Wis. 549, 
263 N.W. 567, 568, the facts were that a patron of a theatre was assaulted by 
a servant of the owner thereof, to which the indemnity company had issued 
its policy of insurance indemnifying it “against loss by reason of the liability 
imposed upon him by law for damages because of bodily injuries * * * acci- 
dentally sustained by any person or persons.” Justice Fairchild, writing the 
opinion of the court, said: “Whether or not an injury is accidental under the 
terms used in the policy here involved is to be determined from the standpoint 
of the person injured. * * * The facts show that the injury to the patron came 
to him through force not of his own provocation. From his standpoint, then, 
the injuries were ‘accidentally sustained.’ * * * In the absence of some pro- 
vision in the policy which excludes liability for such injuries, the meaning of 
‘accidentally sustained’ becomes plain and controlling. * * * The patron, whose 
iujury gave rise to the liability, was assaulted, and, in a sense, the act was 
unlawful and intentional; still, considered objectively, 1t occurred without the 
agency of the patron, and, so far as these particular parties are concerned, the 
act may be, and legally is to be, termed accidental.” 

Although the facts in Messersmith v. American Fidelity Co., 232 N.Y. 161, 
133 N.E. 432, 19 A.L.R. 876, differ from those under consideration what Judge 
Cardozo, in his usual terse and inimitable way, says in his opinion therein, is in 
principle convincingly persuasive of the justice of the conclusion to which the 
authorities already cited inevitably lead. In part he says: “To restrict insurance 
to cases where liability is incurred without fault of the insured would reduce 
indemnity to a shadow. Neither in the statute nor in its application as shaped 
by long-continued practice is there the token of an intention that indemnity 
shall be withheld from owners operating their own cars, and limited to those 
whose cars are run by servants. Liability of the owner, who is also the 
operator, can never be incurred without fault that is personal. Indeed, the 
statute has so covered the field that it can seldom, if ever, be incurred without 
fault that is also crime. * * * In too many ways to be misread the state, 
through its Legislature, has manifested recognition and approval of the business 
ci insurance against the consequences of negligence, whether personal or 
\icarious. * * * Insurance, instead of prejudicing the victim of an accident, is 
scen to supply in many cases the only fund from which the victim can be paid. 
** * Injuries are accidental or the opposite, for the purpose of indemnity, 
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according to the quality of the results rather than the quality of the causes. 
* * * Every act, if we exclude, as we must, gestures or movements that are 
automatic or instinctive, is willful when viewed in isolation and irrespective 
ot its consequences. An act ex vi termini imports the exercise of volition. * * * 
Even so, if the untoward consequences are not adverted to—at all events, if the 
failure to advert to them is not reckless and wanton * * * liability for the 
consequences may be a liability for negligence. * * * A driver turns for a moment 
to the wrong side of the road, in the belief that the path is clear and deviation 
safe. The act of deviation is willful, but not the collision supervening. The 
cccupant of a dwelling leaves a flower pot upon the window sill, and the pot, 
dislodged by wind, falls upon a passing wayfarer. * * * The position of the 
flower pot is intended, but not the ensuing impact. The character of the 
liability is not to be determined by analyzing the constituent acts, which, in 
combination, make up the transaction, and viewing them distributively. It is 
determined by the quality and purpose of the transaction as a whole.” 


In an annotation to the Messersmith Case in 19 A.L.R. 879, among other 
cases cited is Timline v. White Cross Ins. Ass’n, 3 K.B., Eng., 327, which is of 
like import. 

So, in the instant case, Hickok, with full knowledge of the facts and cir- 
cumstances as found by the jury in its answer to the special interrogatory, 
intended the reckless speed at which he was proceeding, but did not intend 
the ensuing result. 

What has been said foreshadows the answer to the instant question, which 
is, that the judgment of the court of common pleas should and must be reversed, 
and the cause remanded thereto with directions to overrule the demurrer and 
for further proceedings according to law. 

Judgment reversed, and cause remanded. 

Carpenter and Overmyer, JJ., concur. 


BARANSKI v. MASSACHUSETTS BONDING & INS. CO. No. 1352. 
Supreme Court of Rhode Island. Feb. 25, 1938. 
197 Atlantic Reporter 390. 
1. PLACE OF CONTRACT. 
The construction of an automobile liability policy, issued in Massachusetts 
under compulsory liability statute primarily for statutory coverage, would be deter- 
mined by the law of Massachusetts at the time the contract of insurance was made. 


G.L.Mass.(Ter.Ed.) c. 175, § 113A et seq. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 
2. PLACE OF CONTRACT. 

In construing automobile liability policy issued in Massachusetts for coverage 
required by compulsory liability statute and containing extraterritorial coverage not 
required by statute, Massachusetts rule that combination of two kinds of insurance 
in one policy does not change construction which would be applied to the different 
kinds of insurance had they been embodied in separate policies was applicable. 


G.L.Mass.(Ter.Ed.) c. 175, § 113A et seq. 
(For other cases, see Insurance, Dec. Dig. § 147[2].) 
3. EXTRATERRITORIAL COVERAGE. 
___ Under an automobile liability policy issued under the Massachusetts compulsory 
liability statute, containing extraterritorial coverage which was not required, notice 
of cancellation for nonpayment of premiums showing that it applied to entire 
policy had effect of canceling policy in all respects, though statutory procedure 
permitted insured to suspend the effectiveness of the cancellation as to coverage 
required by the Massachusetts statute. G.L.Mass.(Ter.Ed.) c. 175, § 113A et seq. 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 
4. NOTICE OF CANCELLATION. 

A notice of cancellation of an automobile liability policy issued under Massa- 
chusetts compulsory liability statute containing extraterritorial coverage not 
required by statute, which stated that entire policy was canceled, and apprised 
insured of its legal rights under Massachusetts statute, was sufficient to cancel all 
insurance under policy. G.L.Mass.(Ter.Ed.) c. 175, § 113A et seq. 

(For other cases, see Insurance, Dec, Dig. § 310[2].) 
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3. NOTICE OF CANCELLATION. 

In suit to subject insurer to extraterritorial liability upon automobile liability 
policy issued under compulsory liability statute of Massachusetts, and containing 
extraterritorial coverage not required by statute, where insured availed himself 
of Massachusetts procedure to suspend effect of cancellation of policy by insurer, 
evidence was sufficient to show cancellation of extraterritorial provision of policy 
as of date of notice, so that insurer was not liable to indemnify insured for judg- 
ment procured against him after cancellation G.L.Mass.(Ter.Ed.) c. 175, § 113A 
et seq. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) . 

Appeal from Superior Court, Providence and Bristol Counties; Charles A. 
Walsh, Judge. 

3ill by Walter Baranski, p. a., against the Massachusetts Bonding & Insurance 
Company to reach and apply funds in the hands of defendant to satisfaction of a 
judgment obtained by complainant in an action on the case for negligence against 
one insured by defendant under an automobile liability insurance policy. From 
a decree dismissing the bill, complainant appeals. 

Appeal denied and dismissed, and decree affirmed and cause remanded. 

Goldberg & Goldberg and Patrick H. Quinn, all of Providence, for complain- 
ant. 

Henry M. Boss and Herbert Tiemann, both of Providence, for respondent. 

Connon, Justice. 

This is a bill in equity to reach and apply certain funds in the hands of the 
respondent to the satisfaction of a judgment obtained by the complainant in an 
action of the case for negligence against one |Windeford A. Elderkin, who was 
insured by the respondent under an automobile liability insurance policy. The cause 
was heard in the superior court on bill, answer, replication, and proof, and resulted 
in the entry of a final decree dismissing the bill. From this decree, the complainant 
has duly appealed to this court. 

sriefly, the facts are these: On January 1, 1935, the respondent contracted 
to insure Elderkin, in Massachusetts, for statutory coverage under the compulsory 
liability insurance law of that state, G.L.Mass.(Ter.Ed.) c. 175, § 113A et seq., 
and also for extraterritorial and property damage coverage. A policy was not 
at that time issued to Elderkin as he had not paid the premium, but a certificate 
of the making of the contract for the policy was sent to the Massachusetts registrar 
of motor vehicles to enable Elderkin to obtain registration plates for his vehicle 
in that state. There was a separate premium charge specified for each coverage 
above mentioned, and in the aggregate they amounted to $50. This amount remained 
wholly unpaid on March 1, 1935, and on that date the respondent sent to Elderkin 
by registered mail a notice of cancellation of the entire policy, a copy of which 
is in evidence, effective as of March 21, 1935. 

Under the provisions of the Massachusetts Compulsory Liability Insurance 
Law, Elderkin complained to the Insurance Commissioner of that state that said 
cancellation was unreasonable and improper. This complaint was heard before 
the board of appeal provided for in such cases on March 27, 1935, and sub- 
sequently that hody entered an order that the cancellation of the statutory coverage, 
required under the said compulsory liability statute, was reasonable and proper 
and should be effective as of May 13, 1935. Thereupon, as provided by law, Elder- 
kin appealed from the decision of the board of appeal to the superior court of 
Massachusetts, and this appeal suspended the operation of the board’s order. 

The effect of this procedure was to leave Elderkin still covered by insurance 
as required by the Massachusetts Compulsory Liability Insurance Law, not- 
withstanding his nonpayment of premium and the notice of cancellation sent him 
by the company. The parties in the instant case are not in conflict on this point. 
The conflict arises over whether only the statutory coverage required by the 
Massachusetts law remained in effect, or whether the extraterritorial coverage, 
which was not required by that law, also continued in effect. This latter coverage 
is what the complainant here relies upon to support his bill, and he admits that 
he must show that such coverage remained in effect, notwithstanding the attempted 
cancellation notice sent by the respondent to Elderkin, or else he cannot recover. 

The complainant was injured by Elderkin’s truck, which was designated in 
this insurance policy, on March 27, 1935, in Rhode Island. Actions at law were 
brought here by the complainant against Elderkin and the person who was 
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operating his truck at the time of the accident, and a judgment against each of 
them in the sum of $2,000 was obtained and remained unpaid at the time complain- 
ant brought the present suit. The respondent declined to defend these actions on 
the ground that at the time of the accident it was not the insurer of Elderkin 
for extraterritorial coverage. 


[1, 2] The construction of this policy is to be determined by the law of 
Massachusetts at the time the contract of insurance was made, and the notice of 
cancellation must be construed in like manner. Columbian National Life Ins. Co. 
v. Industrial Trust Co., 57 R.I. 325, 190 A. 13. This policy was primarily for 
statutory coverage under the Massachusetts compulsory liability statute, but it also 
was written for extraterritorial liability and for property damage. These latter 
provisions were not required by that statute and were purely voluntary. Although 
embodied in the one policy, each particular provision of insurance is to be construed 
as if each was embodied in a separate policy Cormier vy. Hudson, 284 Mass. 231, 
187 N.E. 625, 626. 

[3] There is no merit in the complainant’s contention that, because the notice 
of cancellation sent to Elderkin is entitled “Notice of Cancellation of Massachusetts 
Motor Vehicle Liability Policy,” such notice must be construed to relate only to 
the statutory provision of that policy, “Clause A,” and not also to the extrater- 
ritorial provision, “Clause B.” Such a construction would be a strained one, and 
not at all justified by the plain language of the notice itself. The title of this 
notice did not and could not mislead the insured. But if there was any possibility 
of that, it was certainly obviated by the appearance, directly under the title, in a 
slightly smaller type than that of the title but considerably larger than the type 
of the notice itself, the words “Cancellation of Entire Policy.” 

The complainant cites Cormier vy. Hudson, supra, in support of the above 
contention, but we are of the opinion that that case does not carry the meaning 
which he seeks to give it in his brief in order to sustain his contention. There 
the court was construing the terms of the policy before it and, in doing so, it 
laid down the rule that: “The circumstance that both kinds of insurance are 
combined in one policy does not narrow, nor enlarge, nor change the rules of 
construction which would be applied to the different kinds of insurance if they 
had been embodied in separate policies.” The court recognized that different kinds 
of insurance could be included in the same policy, but stated that such fact would 
not affect in any way the proper construction of their separate provisions, and that 
in so far as construction of the language of the separate provisions was concerned 
those provisions were to be considered as separate policies. We do not interpret 
this language to mean that a separate notice would be necessary to cancel each 
provision of such a policy where there was cause for the insurer to cancel the 
policy in toto as for unpaid premiums as in the instant case. 

In the instant case we have a policy which provides statutory coverage, 
required by the Massachusetts statute, and extraterritorial coverage, which was 
not required. The premiums for both coverages were unpaid, and because of this 
nonpayment the policies were canceled by the company. The notice of cancellation 
sent to the insured canceled the policy. The statute governing the statutory cov- 
erage enabled the insured, by taking advantage of certain procedure thereunder, 
to suspend the effectiveness of the cancellation as to that part of the policy. 

[4] The complainant further contends that the notice is ambiguous, and that 
therefore it should be construed most strongly against the insured. The sufficient 
answer to this contention is that the notice is not ambiguous, It clearly states 
that the entire policy is canceled and calls the attention of the insured in prominent 
type expressly to its legal rights by the following: 

“Important Notice to Owner: 

“Read carefully the information on the reverse side of this notice, which 
states your legal rights under the compulsory insurance law relative to this can- 
cellation.” 

And the last statement of that information on the reverse side, set out in the 
center of the page by itself so as to attract attention, is the following: “In case 
your policy provided insurance in addition to such Statutory Insurance, the action 
of said Board of Appeal will not reinstate such additional insurance.” All of this 
makes it too clear for argument that this was a perfectly plain and unambiguous 
notice to the insured that all of the different kinds of insurance which he held 
under this policy with the respondent were canceled, subject only to such rights 
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as were afforded to him by statute, and which he might avail himself of by taking 
the proper procedure. 

15] However, the complainant finally contends that on the evidence in the 
instant case the insurer did not actually cancel this insurance until after the acci- 
dent. This contention is predicated upon certain testimony of respondent’s witness, 
Rawley, who testified that the cancellation of the extraterritorial provision of the 
policy was put on the accounting records of the respondent for the first time 
September 20, 1935, approximately six months after the accident. This was 
explained as a matter of accounting practice merely, and that it was not a change 
in the date of cancellation as specified in the notice which was sent on March 1, 
1935. We are of the opinion from our reading of the evidence that the explanation 
is a reasonable one. The trial justice who heard and saw the witness testify 
has found that the effective date of cancellation was as stated in said notice, and 
apparently he did not feel that the date appearing in the accounting records of the 
respondent contradicted the notice in any material way, or, if he did, he must have 
been satisfied by the explanation given in the testimony of the witness, Rawley. 
From our reading of the testimony, we are of the opinion that such a conclusion 
is a reasonable one. 

We find no error in the decision of the trial justice. 

The complainant’s appeal is denied and dismissed, the decree appealed from is 
affirmed, and the cause is remanded to the superior court for further proceedings. 
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CASUALTY 


MARYLAND CASUALTY CO. v. NICETOWN DYE WORKS. No. 6538. 
Circuit Court of Appeals, Third Circuit. Jan. 10, 1938. 
94 Federal Reporter (2d) 549. 
BURGLARY. 


Where burglars obtained entry to a warehouse by forcing a watchman to 
open a small door, but broke open a larger door for the purpose of entering with 
their truck, and there were visible marks on the premises showing the breaking 
open of the larger door, consisting of bent and distoted links and a keeper of a 
chain by which the door was fastened, the loss was covered by a policy insuring 
against felonious entry by force and violence of which there should be visible 
marks on the premises. 

(For other cases, see Insurance, Dec. Dig. § 425. 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania. 

Action on an insurance policy by Nicetown Dye Works against Maryland 
Casualty Company. From a judgment for plaintiff, defendant appeals. 

Athirmed. 

Richard A, Smith, Thomas J. Cleary and Louis Wagner, all of Philadelphia, 
Pa., for appellant. 

John T. Murphy, Jr., and Walter B. Gibbons, both of Philadelphia, Pa., for 
appellee. 

Before Buffington and Biggs, Circuit Judges, and Watson, District Judge. 

BurFincton, Circuit Judge. 

In the court below the Nicetown Dye Works recovered against the Maryland 
Casualty Company for loss of bales of wool on a policy which insured “for all 
loss by burglary of merchandise, furniture, fixtures and equipment, from within 
tlie ieee premises as hereinafter defined, occasioned by any person or persons 
who shall have made felonious entry into the premises by actual force and violence, 
when the premises are not open for business, of which force and violence there 
shall be visible marks made upon the premises at the place of such entry by tools, 
explosives, electricity or chemicals.” Thereupon defendant took this appeal, and 
the question involved is whether the court erred in refusing defendant’s request 
for binding instructions in its favor. On consideration of the evidence, we are of 
opinion the court committed no error in so doing. 

The proofs showed that a number of bales of wool were stolen from defend- 
ant’s warehouse when it was “not open for business,” and the question is whether 
in committing the theft the burglars “made felonious entry into the premises * * * 
of which force and violence there shall be visible marks at the place of such entry 
by tools.” 

Now the warehouse had two adjacent doors: one’ was the small sized door 
through which some of the stolen bales could not be taken. The burglars caught 
the watchman at this door and at gun point made him open it. In the warehouse 
were the bales of wool and two automobile trucks, but the bales could not be carried 
through the small door and the robbers could not get their own truck into the ware- 
house without opening the large rolling doors, moving out the two trucks and 
getting their truck to the bales. The rolling door was locked on the inside by 
means of a chain which was fastened by a keeper and a wedge. The watchman, 
who was taken in charge and kept confined in a car, testified he heard sounds of 
a moving automobile. After the robbery the keeper and several links of the chain 
were found to have been bent and distorted, and the wedge was missing. 

It is contended the policy was not breached because the entry to the warehouse 
was through the small door and there were no consequent marks of violence. But 
this contention overlooks the fact that it was not the entry through the small 
door, but the entry of the burglars with their trucks through the broken-open rolling 
door that brought about the loss of the wool. The breaking open of that door, 
the pushing out of the plaintiff's two trucks into the yard, the entry of the 
burglars’ truck and the loading of the bales, the entire time the considerable gang 
of men used in effecting the burglary, was the real entry which brought about 
the loss. Of this burglarious entry through the broken-open roller door there 
were “visible marks upon the premises at the place of such entry by tools.” 

Accordingly, the judgment below is affirmed. 
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MISCELLANEOUS 


HUNT, Insurance Commissioner of Pennsylvania v. PUBLIC MUT. BEN. 
FOUNDATION. No. 6471. 
Circuit Court of Appeals, Third Circuit. Feb. 9, 1938. 
94 Federal Reporter (2d) 749. 
1. FOREIGN CORPORATION. 

In determining whether a corporation is doing insurance business, court must 
look through the forms in which parties state their relations to ascertain whether 
relation of insurer and insured exists in fact. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

2. FOREIGN CORPORATIONS. 

A foreign corporation which advertised “family security and benefits in case 
of death or emergencies,” as inducements to public to obtain coupons by buying 
goods from specified stores, was carrying on an “insurance business” so as to be 
subject to supervision by the state insurance commissioner. 

(For other cases, see Insurance, Dec. Dig. § 2.) 


Appeal from the District Court of the United States for Middle District of 
Pennsylvania; Albert L. Watson, Judge. 

Suit by the Public Mutual Benefit Foundation to enjoin Owen B. Hunt, 
Insurance Commissioner of the Commonwealth of Pennsylvania, from attempting 
to interfere with the complainant’s business. From a decree granting the injunction, 
defendant appeals. 

Reversed and remanded, with instructions. 

Charles J. Margiotti, Atty. Gen., and N. L. Wymard and Clement J. Reap, | 
both of Harrisburg, Pa., for appellant. 

Ralph 'W. Rymer, of Scranton, Pa., Archibald Palmer, of New York City, 
and Kappes & Hille, of Union City, N. J., for appellee. 

Before Buffington and Davis, Circuit Judges, and Dickinson, District Judge. 

Burrincton, Circuit Judge. 

In the court below the Public Mutual Benefit Foundation, a corporate citizen 
ot New Jersey, hereafter called Benefit, filed a bill in equity against Owen B. 
Hunt, Insurance Commissioner of the Commonwealth of Pennsylvania, hereafter 
styled Commissioner, praying he be enjoined “from attempting to interfere with 
the business of” Mutual Benefit. On final hearing the court held that “the busi- 
ness which the plaintiff seeks to carry on is not an insurance business,” and granted 
the injunction prayed for. Thereupon Commissioner took this appeal and the 
question involved, as stated by Benefit, is ‘whether or not the plaintiff-appellee 
is or is not carrying on an insurance business in the Commonwealth of Penn- 
svivania.” 

It will thus be seen that no principle or precedent is involved, so we do not 
feel called on to minutely discuss the somewhat complicated, interlocking corporate 
agencies by which an alleged insurance beneficiary is brought into relations with 
Mutual Benefit. 

The basic consideration is that a person who buys goods from a selected store 
receives coupons and, when his coupons amount to a certain sum, he was led to 
believe, from the advertisements, that, to quote therefrom, he would be entitled 
to “Death benefits—up to $400; Hospital care—up to $105; Maternity benefits 
—$100 to $2500.” The inducing advertisement further stated: 

“To thank you for your trade * * * prominent merchants in this city will soon 
offer you a new plan for Family Security. All you have to do is to trade at 
their stores, it will not cost you one cent EXTRA. In return for your purchases 
at these stores you will be entitled to Death Benefits, Hospital care or Maternity 
Benefits * * * any one or ALL of which you can secure. The ONLY obligation 
is that you buy from the stores using this plan. 

“Isn’t this simple? Isn’t this just what you have always wanted? Family 
Security and Benefits in case of death or emergencies. Now you can obtain them 
easily, simply, at no expense at all.” 

[1] Bearing in mind, as said in Commonwealth v. Fidelity Land Value Assur. 
Co., 312 Pa. 425, 167 A. 300, 302, that “it is the duty of the court to look through 
the forms in which the parties state their relations to ascertain whether in fact 
the relation of insurer and insured exists,” it is clear that the inducing factor in 
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the individual buying from certain stores in preference to others is that he or she 
would receive insurance benefits. If such was not the case, the advertisements 
were misleading and fictitious. On the other hand, if the individual did acquire 
insurance benefits, he or she was entitled to the supervising care of the state in 
overseeing the insurance involved. 

[2] Regarding substance and considering the real thing involved, we are of 
opinion the Insurance Commissioner should not be enjoined from exercising the 
salutary supervision which experience has shown is necessary to protect the insured. 
So regarding, the record will be remanded to the court below with instructions 
to dismiss the bill. 


ARDELLO v. LE BLANC. No. 1804. 
Court of Appeal of Louisiana. First Circuit. March 9, 1938. 


179 Southern Reporter 325. 
2. COPARTNERSHIP. 

An unincorporated association organized for mutual protection and benefit of 
members who agreed to make regular contributions in event of death or accidental 
losses as fixed by board of directors elected by members was a “copartnership.” 

(For other cases, see Insurance, Dec. Dig. § 687.) 

Appeal from Twenty-third Judicial District Court, Parish of Ascension; Henry 
L. Himel, Judge. 

Action by Tony Ardello against Dudley J. Le Blanc, to recover dues or 
premiums paid on certificates issued by the T. B. A. Benevolent Association and 
the T. B. A. American Benefit Association to plaintiff, his wife, and his mother. 
From a judgment for the plaintiff, defendant appealed and filed an exception of 
no cause or right of action. 

Exception of no cause or right of action sustained and plaintiff's suit dismissed. 

Voorhies & Labbe, of Lafayette, for appellant. 

Walter Lemann, of Donaldsonville, for appellee. 

Dore, Judge. 

Plaintiff brings this suit to recover the sum of $467.75 for dues or premiums 
paid on certificates issued by the T. B. A. Benevolent Association and the T. B. A. 
American Benefit Association, issued to plaintiff, his wife, and his mother. Plain- 
tiff’s wife and mother assigned their claims to plaintiff, who brings the suit in 
his name for the return of all dues or premiums paid. 

Plaintiff alleges that the defendant, Dudley J. Le Blanc, was conducting an 
insurance business in this state without authority under the style and name of 
T. B. A. Benevolent Association and T. B. A. American Benefit Association: 
that he accepted and received the dues or premiums paid on said certificates while 
doing an insurance business in the name of said associations. 

Plaintiff attached and made a part of his petition six certificates; two of which 
were issued to plaintiff himself, one issued by the T. B. A. Benevolent Association, 
and the other by the T. B. A. American Benefit Association, both bearing date 
of April 5, 1922; one of which was issued to Mrs. Tony Ardello by the T. B. A. 
American Benefit Association, of date of July 20, 1922: three of which were 
issued to Mrs. Rudolph Rosalie Ardello, two being issued by the T. B. A. Benevo- 
lent Association and one by the T. B. A. American Benefit Association, all being 
dated January 9, 1933. All certificates being signed by Dudley J. Le Blanc as 
president of the respective associations and countersigned by the registrar or 
secretary as such of their respective associations, : 

Plaintiff further alleges that on May 3, 1935, he received an offer and proposal 
signed “T. B. A. American Benefit Association, Dudley J. Le Blanc,” the first 
paragraph of which reads as follows: 

“Replying to your letter of recent date, we wish to advise you that if you are 
not perfectly satisfied with your certificate, we will be glad to refund to you all 
of the money that you paid into the T. B. A. The T. B. A. is conducted honestly 
and operated for the interest of the entire membership and we are doing all we 
can to serve the members faithfully and well.” 

Plaintiff further alleges that on May 7, 1935, he, acting on behalf of himself, 
his wife, and his mother, accepted the said offer and proposal by letter addressed 
to. the said T. B. A. American Benefit Association listing the numbers of the 
certificates and to whom issued. Plaintiff contends that the offer and acceptance 
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constituted a binding contract and agreement between himself and defendant, doing 
business under the name and style of T. B. A. American Benefit Association. 

Plaintiff further alleges that pursuant to said contract and agreement, he, 
through his attorney, advised the defendant of the sum paid by him; that he wrote 
several letters, through his attorney, demanding the return of the dues or premiums 
paid on said certificates but to no avail. 

The prayer of the petition is for judgment against said Dudley J. Le Blanc, 
doing business under the name and style of T. B. A. American Benefit Association, 
for the amount of dues or premiums as stated above. 

After citation and domiciliary service being made on defendant, the defendant 
failing to appear and answer within the delays required by law, judgment was 
rendered by default against the defendant in the amount sued for. Defendant 
appealed. 

After the judgment was rendered, but prior to the taking of the appeal, defend- 
ant filed an exception to the jurisdiction of the court ratione personae, but this 
exception is now abandoned and needs no consideration by us. 

Defendant filed an exception of no cause or right of action in this court. 

[1, 2] ‘While the petition alleges that Dudley J. Le Blanc was doing business 
under the name and style of the T. B. A. American Benefit Association, and all 
allegations of facts well pleaded are taken as true in the determination of an 
exception of no cause or right of action, yet the annexed documents control the 
allegations. The allegation that defendant was so conducting a business under 
a trade-name is a conclusion of facts of the pleader and must be determined by 
the annexed documents, and the only documents annexed and made a part of 
the petition are the six certificates already mentioned. All of these certificates 
contain a provision that the holder thereof is a member of the association, and 
which association was organized for mutual protection and benefit of the members: 
then are listed fourteen by-laws, rules, and regulations to which the member or 
holder of the certificate subscribed thereto. Amongst these by-laws, rules, and 
regulations to which the members subscribed, provision is made that the affairs 
of the said association shall be governed by a board of directors duly elected 
biannually by the members of the said association; and that the officers of the 
said association shall consist of a president, a vice president, a secretary, and 
treasurer. The by-laws, rules, and regulations further provided that in the event 
of death or accidental losses, it shall be the duty of each member to make the 
agreed regular contribution as fixed by the board of directors. 

One of the certificates attached to the petition, and which, as previously 
stated, control the allegations of the petition, states that the said association 
is a copartnership. But regardless of this statement, a reading of the by-laws, 
rules, and regulations clearly shows that it is a copartnership composed of members 
for their mutual benefit. See Sheridan v. Thibodaux: Benevolent Association, 19 
La. App. 762, 134 So. 360, 141 So. 488, wherein the status of a kindred association, 
after full consideration, was definitely determined to be a copartnership and we 
adhere to our former decision. 


We understand that plaintiff is relying on the alleged letter written on May 3, 
1935, and signed by defendant without designation of any official capacity to show 
that defendant had been trading under the trade-name of T. B. A. American 
Benefit Association. This argument would probably have some weight if it 
would not be for the fact that plaintiff has attached and made a part of his peti- 
tion the certificates which clearly show on their faces that defendant was the 
president of the associations and was only acting in his official capacity; besides, 
the words and phrases of the letter indicate that the offer was made by the T. B. A. 
American Benefit Association and not by the defendant as an individual. 

[3] The plaintiff having pitched his demand upon the allegation that defendant 
was trading under the trade-name of T. B. A. Benevolent Association and T. B. A. 
American Benefit Association, and the annexed documents disclosing that the said 
T. B. A. Benevolent Association and the T. B. A. American Benefit Association 
being copartnerships consisting of members, the number not being disclosed, and 
of which defendant is merely the president thereof, the exception of no cause or 
right of action should be sustained and plaintiff’s suit dismissed. 

The conclusion we have reached dispenses us from passing upon defendant’s 
further contention that if the letter referred to above is an offer, then and in that 
event that the same had not been accepted by plaintiff, but that plaintiff had 
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changed the terms of the offer by including a refund of dues of premiums due 
others, and which counter offer defendant did not accept. 

For these reasons, the exception of no Cause or right of action is sustained, 
and plaintiff’s suit dismissed at his costs in both courts. 
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Key to the Topical Index 


Below will be found a synopsis of the main headings and sub-divisions of 
the Topical Index of The Insurance Law Journal. It will be observed that the 
main headings preceded by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 
under the twenty main headings of the index. Having found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 
indicate the main sub-divisions. 

Once you have found your subject under its proper number, that number 
is all you need to bear in mind in making a search through preceding volumes 

The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 
the Topical Index itself for specific cases. 
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and liability thereunder. 
105. Compensation of agent. 
106. Breach of contract by principal. 
107, Extent and exercise of powers 
of agent. 
. n general. 
109. —— Representation of both par- 
ties. 
Evidence as to authority. 
. Unauthorized and wrongful acts 
of agent. 
. Ratification. 
. Notice to agent. 


Insurable Interest. 
114. Necessity in general. 


115. What constitutes interest in prop- 


erty. ; 1 

116. What constitutes interest in bu- 
man life or health. 

117. Estoppel to deny interest. 

118. Insurance without interest. 

119. Wagering policies in gen- 
eral. 

120. —— Effect of provisions of pol- 


icy. 

121. Necessity of interest to sustain 
assignment. : 

122. Assignment of policy to person 
without interest. 

123. Extinguishment of policy. 


V. The Contract in General. 


NATURE, REQUISITES, AND 
VALIDITY. 


124. Nature of contract. 
125. What law governs. 
126. Subjects of insurance. 
127. Existence and condition of sub 
ject-matter. : 
Executory agreements to insure. 
. Powers of agents in respect cf 
contracts in general. 
. Application or offer and accept- 
ance. 
. Validity of oral contracts. 
. Binding slips or memoranda. 
Form and requisites of policy. 
. Papers accompanying policy. 
. Incorporation of constitution, by- 
laws. or rules of insurer. _ 
. Delivery and acceptance of policy. 
. Payment of premium or dues. 
. Validity in general. 
. Legality of object. 
. Partial invalidity. 
140%. Amount of insurance. 
141. Estoppel or waiver as to defects 
or objections. : 
142. Ratification of defective or ip 
valid contract. 
143. Reformation. 
144. Modification. 
145. Renewal. 


CONSTRUCTION AND OPERA- 
TION. 


146. Application of general rules of 
construction. 

147. What law governs. 

148. Executory agreements to insure. 

149. Printed and written portions of 
policy. 

150. Matter on margin of or slip 
attached to policy. 

151. Construing together policy and 
accompanying papers. 

152. Construing statutes and charter, 
by-laws, or rules of insurer as 
part of policy. 

153. Usages of business. 

. Construction by parties. 

. Evidence to aid construction. 

. Parties to contract and relations 
between them. 

. Subject-matter insured in general. 

. Subjects of marine insurance. 

, In general. 

. —— Open or running policies. 

. Property covered by insurance 
against fire or other cause of 
loss. 

_— is general. : 

be escription of property. 

163%. In general. ” 

164. Description of title or in- 
terest. 








165. —— Description of location. 

166. —— Shifting risk. 

167. Titles insured. . 

168. — and obligations guaran- 
t 

169. Persons covered by life or acci- 
dent insurance. 

170. Amount of insurance. — 

171. —— Amount fixed by policy in 
general. 

172. —— Valued oolicy. 

173. —— Special provisions of eae. 

174. —— Proceeds of assessments. 

175. Commencement of risk. 

176. Term and duration of risk. : 

177. —— Term fixed by policy in 
general. 

178. —— Voyage or time policies of 
marine insurance. 

179. Entire or severable contract. 
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179%. Loans on policies. 
VI. Premiums, Dues and Assessments. 


. Nature and grounds of obligation. 
. Right of insurer to premiums. 
. Persons liable for premiums. 


nt of premiums. 


. Rebates from premiums. 
. Reduction of premiums by pro 


fits or dividends. 


. Payment of premiums. 
- Notes for premiums. 
. Actions for premiums. 


Premium or deposit notes. 


. Assessments. 
. Power and duty to make assess- 


ment. 
. Liability to assessment. 


Amount of assessment. 


. Payment of assessment. 
. Enforcement of assessment. 
b ae or recovery of pre- 


or assessments paid. 


miu 
ki Assignability of policies. 


VII. Assignment or Other Transfer of 
Policy. 


200. 
201. 


What law governs. 
Statutory restrictions on transfer. 


. Right of insured. 
. Right of 


insured to assign life 
or accident policies. 


. Right of beneficiary. 
. Consent of beneficiary. 


Consent of insured to assignment 
eficiary. 


206%.Consent of mortgagee to assign- 


. —— Transfer as 


ment by owner. 


. Consent of insurer. 
. Validity of oral assignment. 
. Form and requisites of assign- 


ment in writing. 


. Consideration for assignment. 
. Delivery and acceptance of as- 


signment. 


. Validity of assignment in general. 


ruction of assignment. 


: Transfer. 
. Transfer of subiect of insurance 


without policy. 


. Fraud in procuring transfer. 

. Notice to insurer. 

. Rights and liabilities of assignee. 
.—— In gen 





Transfer to purchaser of 
insured property. 


.—— Transfer to mortgagee of 


insured property. 
collateral 


security. 


. Priorities. 


Vill. 


224, 
225. 





Partial assignment. 
Reassignment. 


Cancellation, Surrender, Aban- 


donment, or 


Rescission of 


Policy. 


249. 


. Revocability of contract in gen- 


eral. 


. Statutory provisions. 
. Right of insurer to cancel. 
. Notice to cancel. 


Repayment of unearned premium 
on cancellation. 


. Delivery of policy for cancellation. 
. Acts constituting cancellation. 

. Validity of cancellation. 

. Ratification of invalid cancellation. 
. Evidence of cancellation. 

. Operation and effect of cancella- 


tion. 
+ Remedies for wrongful cancella- 


tio: 


: Right “of insured to surrender in 


general. 


. Right to surrender life or acci- 


dent policies. 


. Acts constituting surrender and 


acceptance. 


. Validity of surrender. 


Evidence of surrender. 


: Operation and effect of surrender. 


. Repayment and recovery of pre- 


miums or paid-up value on sur- 
render. 


. Abandonment. 
. Rescission. 
ssion insurer. 
. Rescission by insured or bene- 


ficiary. ee 
Actions for rescission. 


IX. Avoidance of Policy for Misrep- 
resentation, Fraud, or 


(A) 


(B) 
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of 


Warranty or Condition. 


GROUNDS IN GENERAL. 


. Statutory provisions. 
. What law governs. 
. Representations. 





In general. 


. —— Falsity. 
. — Materiality. 


—— Effect of misrepresentation. 


. Concealment. 
. —— In general. 
. — Knowledge of 


facts bv 
applicant or his agent. 
Materiality. 

ffect. 








. Fraud or false swearing in ob- 


taining insurance. 


. Warranties. 





In general. 


. —— Distinction between war- 
266. 


267. 
268. 
269. 
270. 


ranties and representations. 
—— Warranties as part of con- 
tract. 
nae puittment or breach. 
—— Effect of breach. 
Conditions precedent. 
— Effect of breach. 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


271. 
272. 


Parties affected by avoidance of 


Subjects of marine insurance ir 
general. 








: 
4 











-“———— 


(Cc) 


Key T 


o The Topical Index 





273. 
274. 


as 
276. 


. Use of build 
. Occupation of building. 


. Descri 


Seaworthiness of vessel. 
—- of building in gen- 
Situation of building. 

Vicinity of other buildings. 
Condition of building. 

ing. 

tion and 
gooads. 


condition of 


. Amount or value. 

. Title or interest of insured. 
. Incumbrances. 

. Solvency of debtors. 


(Cc) 
Fidelity of employes and others 


285%. Liability Insurance. 


286. 


287. 
288. 


Special circumstances affecting 
risk, 
Precautions against loss. 


Other insurance. 


MATTERS ae TO PER- 


SON 
. Description in general. 


301. 


Age. 
. Health and physical condition. 
b oneal attendance 


. Previous 


INSURED 
(D) 


(E) 


Family history. 


. Marriage. 

. Residence. 

. Occupation. 

. Habits. 

. Interest of assured or beneficiary. 


Special circumstances 
extent of risk. _ 
application 


affecting 
for insur: 
ance, 


Other existing insurance. 


X. Forfeiture of Policy for Breach of 


(A) 


(B) 


Promissory Warranty, 


Cove- 


nant, or Condition Subsequent. 
GROUNDS IN GENERAL. 


302. 
303. 


304, 


. Conditions 


Statutory provisions 

Continuing or promissory repre 
sentations. 
Continuing or promissory war- 
ranties. 

subsequent. 
Conditions in general. 





. —— Fulfillment or breach. 
. —— Effect of breach. 
. Notice and 


proceedings 


to give 
forfeiture. 


effect to 


. Parties affected by forfeiture of 


policy. 


MATTERS RELATING TO 


PROPERTY OR INTEREST IN- 
SURED 


311% 


312. 


313. 


: Change in use of buildi 
. Ilega’ 


. Suspension of business carried on 


Statutory provisions. 
Subjects of marine insurance 
general. 
Sailing. voyage, 
of vessel. 


XI. 


in 


and navigation 


; = or other change of 


Mlegality of voyage. 


. Buildings in general. 


Erection or eae of neigh- 
boring build 

Change in cain of building. 
jing. 

use of building. - 


building. 
ge in occupancy of building. 


in 
Chan 


. Building becoming vacant. 
. Falling of building. 


,oods insured in general 
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326. Keeping or use of prohibited 
articles. 

327. Removal of goods. 

328. Change of title or interest. 

329. Change of possession. 

330. Incumbrances. 

331. Solvency of debtors. 

332. Fidelity of employes and others. 

333. Special causes increasing risk. 

334. Precautions against loss. 

335. Keeping books, papers, and safe. 

336. Additional insurance. 

MATTERS RELATING TO PEB- 

SON INSURED. 

337. Change of residence. 

338. Travel. 

339. Change of occupation. 

340. Military or naval service. 

341. Change in habits. 

342. Additional insurance. 


ASSIGNMENT OF POLICY. 


NONPAYMENT OF PREMIUMS 

OR ASSESSMENTS. 

343. Restrictions om assignment in 
general. 

344. Agreement to assign. 

345. Necessity of consent of insurer. 

346. Sufficiency of consent of insurer. 


. Assignment as collateral secur- 
ity. 











348. Invalid or inoperative assignment. 

349. Default as ground of forfeiture 
in general. 

350. Statutory provisions. 

351. What law governs. 

352. Notice of time for payment. 

356. Extension of time for payment. 

363. Rights of insured after default. 

353. —— Necessity. 

354. —— Sufficiency. 

355. Evidence as to notice. 

357. ——— In general. 

358. —— By agent or broker. 

359. Sufficiency of pagopent or tender 
to prevent forfeiture. 

360. In general. 

361. To agent or broker. 

362. Excuses for nonpayment. 

364. —— In_ general. 

365. —— Reinstatement. 

366. —— Election between rights. 

367. ——— Insurance for limited term 
or amount. 

368. —— Paid-up policy or value. 

369. ——— Surrender value. 

370. —— Actions. 


Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 








371. Application of doctrines of estop- 
el and waiver. 
372. What conditions may be waived. 
373. Liability of insurer to estoppel 
y acts, conduct or statements 
of officers or agents. 
374. Powers of officers or agents 
respecting waiver. 
375. In gen L 
376. Effect of provisions of pol- 
icy. 
377. Knowledge or notice of facts in 
general. 
378. Knowledge of or notice to officers 
or agents. 
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. Insertion of false answers in 
application by agent or under 
bis direction. 

. Fraudulent or collusive acts of 
agent. 

. Form and requisites of express 
waiver. 

In general. 
iver. 
—— Waiver in writing. 

5. —— Indorsement on 

Waiver of provisions of f pol- 

icy as to mode of waiver. 

Construction and operation 

of express 

. Implied waiver in ‘general. 

. Issuance and delivery of policy 
without objection. 

. Failure to assert forfeiture or to 
cancel or rescind policy. 

. Admission of liability on policy. 
. Demand, acceptance, or retention 
of premiums or assessments. 

. Consent to assignment of policy. 

. Promise to pay loss. 

. Failure to state ground of objec- 
tion relied on. aa 

. Requiring, accepting. or retaining 
proofs of less. 

. Participating in 
loss. ss 

. Election to restore or repair. 

. Payment of loss. . 

. Provisions of policy against for- 
eiture. 

. Status of nonforfeitable or paid-up 
policy. 


Risks and Causes of Loss. 
MARINE INSURANCE. 


402. Marine risks in general. 

403. Perils of the sea. 

404. Perils of rivers, 
land waters. 

405. Enemies and pirates. 

406. emies and pirates. 

407. ieves. 

408. Jettisons. 

409. Arrests, 
tions. 

410. Barratry. 

411. Collision and liability therefor. 

412. Stranding. 

413. Proximate cause of loss. 

414. inherent in subject-matter 
sured. 

415. Unseaworthiness of vessel. 

416. Negligence of owners, master o1 
crew. 

417. Wrongful acts of owner. 
or crew. 


INSURANCE OF PROPERTY 
AND TITLES. 


418. Limitations of risk as to place. 

419. ——— Situation of property 
insured. 

420. Place of origin of cause of 
loss. 


421. Fire. 
422. Explosion. 
423. Lightning, wind, 
other storms. 
. Accident 
The 


425%. res and confiscations, 

. Injury to or death of animals 
. Proximate cause of loss. 

. Negligence of insured. 

. Wrongful acts of insured. 


adjustment of 


lakes and if 


restraints, and deten 


master 


tornadoes, and 


(Cc) 


GUARANTY AND INDEMNITY 
INSURANCE. 


430. Default or other misconduct of 
officer or employe. 

431. Breach of contract guaranteed. 

432. Nonpayment of debt insured. 

434. Liability incurred. 

436. Negligence of insured. 

437. Wrongful acts of insured. 


LIFE INSURANCE. 


438. Cause of death in general. 

439. Death beyond prescribed 
of residence or travel. 

440. Time of death. 

441. Death while engaged in un- 
authorized occupation. 

442. Death caused by intemperance 

443. Death in violation of law. 

444. 

445. 

446. Effect of insanity. 

447. Proximate cause of death. 

448. Death caused by beneficiary. 


ACCIDENT AND HEALTH IN- 
SURANCE. 


449. What constitutes accident in gen- 
eral. 
. Diligence required of insured. 
. Risks and exceptions. 
Risks of travel, railroads and 
other conv 


limits 


Risks of occupation or emplov- 


ment. 
. Bodily infirmities or disease. 
External, violent and accidental 
means of injury. 
. External and visible signs of in- 
jury. 
7. Poison or contact with poisonous 
substances. 
. Inhaling gas. 
. Intoxication. 
. Voluntary or unnecessary 
ure to danger. 
2. Violation of the law. 
. Fighting or provoking assault. 
. Intentional injuries. 
465. Suicide or self-inflicted injuries. 
466. Proximate cause of injury or 
death. 
467. Limitations as to time of death 
or disability caused by accident. 


Extent of Loss and Liability of 


Insurer. 


MARINE INSURANCE: 


468. Actual total loss. 
469. Constructive total loss. 
. Abandonment. 
Partial loss in general. 
. Limitation of liability by memo- 
randum_ clause. 
. Value of subject-matter. 
. —— In general. 
. —— Valued policies. 
. Insurance of part of value. 
General average contribution. 
. Exception of particular averiz: 
or partial loss. 
. Effect of other insurance. 
. Amount of irterest of insured 
Duties of owners, master, of 
crew after loss, 
482. Salvage. 
. Repairs. 
484. In general. 
485. —— Deduction of one-third new 
for old. 


expos 





Kev To The Topical Index 


486. Wages of crew. 

487. Expenditures. 

488. In general. 

489. —— Under use and labor clause 
of policy. 

490. Damages incurred or paid. 

491. Advances and interest, exchange 
and commissions thereon. 

492. Deductions and offsets. 


INSURANCE OF PROPERTY 

AND TITLES. 

493. Total loss. 

494. Partial loss in general. 

495. Limitation of liability. 

496. Limitation of liability to amount 
of assessment. 

498. Value of property destroyed. 

499. In_ general. 

500. Valued policies. 

501. Insurance of part of value. 

502. Amount of damage to property 

503. Amount of interest of insured 

504. Effect of other insurance. 

505. Iuties of insured after loss. 

506. Expenditures. 

507. Loss of rent and profits. 

508. Deductions and offsets. 

508%. Loss by default or other mis- 
conduct of officer or employee. 


GUARANTY AND INDEMNITY 
INSURANCE. 


509. Loss by breach of contract guar- 
anteed. 

511. Loss of debt insured. 

512. Liabilities incurred. 

512%. Effect of other insurance. 

513. Expenditures. 

514. Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death. 

516. Amount payable on disability be- 
fore death. 

517. Amount of incontestable or paid- 
up_ policy 

518. inhenes ‘of lability. 

519. Participation in dividends or pro 
fits 

520. —— In general. 

521. —— Policies in mutual compan- 


$22. Share in tontine fund. 
522%. Effect of other insurance. 
523. Deductions and offsets. 
523%. Election between rights. 


ACCIDENT AND HEALTH IN- 
SURANCE. 
524. Total disability. 
525. Confinement to house or bed. 
526. Partial disability in general. 
527. Particular injuries specified in 
policy. 
528. Immediate, continuous or  per- 
manent disability. 
529. Death from accident. 
Mt Limitation of liability. 
eee of risk. 
331%, Effect of other insurance. 
532. Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534. Statutorv provisions. 

535 Necessity of notice. 

536. Necessity of statement or proof 
of loss. 
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. Persons who may give notice ¢: 
make proof. 
. Persons to whom notice or proof 
may be given or made. 
. Time for notice and proof. 
. Protests and surveys on marine 
losses. 
. Sufficiency of notices. 
. Statements or proofs of loss of 
or damage to property. 
. Proofs of death or injury to 
insured. 
. Production of documentary + vi- 
dence. 
545. Verification of statement or 
proofs. 
546. —— of magistrate or other 


547. Certificate of physician attending 


insured. ’ 

547%. Inspection of insured property 

after loss. 

548. Examination of insured. 

549. Inspection of person of insured 
after injury or death. 

550. Effect of statements and proofs 
in general. 

551. Defects and amendments. 

552. Misstatements or omissions. 

553. Fraud or false swearing. 

554. Estoppel or waiver. 

555. In general. 

556. Powers of officers of 
agents. 

557. —— Express waiver. 

558. —— Implied waiver in general. 

559. —— Denial of liability. 

560. Failure to object or to state 
ground of objection. 

561. Adjustment of loss and 
negotiations for settlement. 

562. —— Payment of loss. 


XV. Adjustment of Loss. 


563. Effect of provisions of policy is 
general. 

564. Appointment of adjusters. 

565. Powers and proceedings of adjus- 
ters 

566. Effect of adjustment. 

567. Appraisal or arbitration 

568. Demand of appraisal or arbitra- 
tion. 

569. Agreement for appraisal or 
arbitration. 

570. Appointment of appraisers or 
arbitrators. 

571. Appointment of umpire. 

572. Proceedings on appraisal or 
arbitration. 

573. Expenses of proceedings on 
appraisal or arbitration. 

574. Validity and effect of appraisal or 
award. 

575. Failures of appraisal or arbitra- 
tion. 

576. Estoppel or waiver as to adjust- 
ment or arbitration. 

577. Unauthorized and wrongful acts- 
of adjusters. 

578. Rewer to adjust or arbitrate 
oss. 

579. Settlement between parties 


Right to Proceeds. 


580. Policy payable to owner of proy 
erty or interest insured. 
. Policy payable to or for benefir 
of mortgagee of property im 
sured. 





XVIII. 


582. 


583. 
584. 


585. 
586. 


587. 
588. 


589. 
590. 
591. 


591%. 


592. 


593. 
594, 
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Policy for benefit of poe inter- 
ested in property insure 
Life or accident policy. 
Life or accident policy designat- 
ing beneficiary. 
desig- 


—— Rights of persons 
nated in general. 
interest of benefic- 


Surrender of policy and 
issue of new policy. 
of beneficiary. 
eo Rig vhts of creditors. 
Life policy for benefit or credi- 


tor. 

Indemnity insurance. 

Policy age with money 
wrongtu obtained or stolen. 

Assignee 7 policy before loss 

Assignment of claim for loss. 


Payment or Discharge, Contri- 
bution, and Subrogation. 


. Election to 


. Place of 


rebuild or replace 
property. 


payment. 


. Time of payment. 

. Interest on amount of loss. 

. Mode and sufficiency of payment 
. Effect of payment. 

. Recovery of payment. 

. Damages for refusal of payment 


. Release or discharge 


from liabil 
ity. 


. Contribution between insurers 


Subrogation of insurer. 
On payment of loss in gen- 
eral. 

Under assignment of rights 
of insured. 


Actions on Policies. 


608. 
609. 
610. 
611. 
612. 
613. 
614. 
615. 
616. 


616%. 


617. 
618. 
619. 
620. 


621. 
622. 
623. 
624. 


625. 
626. 


. ioe 


628. 
629. 


Nature and form of remedy. 
Remedy on Lloyds policies. 
Statutory provisions, 
Grounds of action. 
Conditions precedent in 
Demand. 

Defenses. 


In neral. . 
Set-off and counterclaim, 
Conclusiveness of adjudication 

in action against insured. 
=. 
enue 
Special statutory limitations. 
Limitations by provisions of pol- 
icy. 

—— Time before action can be 
maintained. — 7 
—— Time within which action 
must be brought. 

Waiver of limitation. 
Parties. 
ve 


general. 


Toreien 


insurance com- 
panies. 
Declaration, 
tion. 
Form and reauisites in gen- 
eral. 


complaint, or pcti- 


. ——— Insurable interest. 
. — Setting forth or annexing 


policy and accompanying docu- 


ments. 
Description, situation, and 
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; Plea, 


proot. 
. Admissibility of 


condition of subject-matter. 
Title or interest of insured. 
Performance or waiver of 
conditions. 

Loss and cause thereof. 


. —— Other insurance. 


—— Assignment of policy. 
Nonpayment. 

Anticipating defenses. 
answer, or affidavit of 
defense. 


. Replication or reply and subse 


quent pleadings. 


. Demurrer. 
. Amended and supplemental plead- 


ings. 

Bill of particulars. 

. Issues, proofs and_ variance. 

. Presumptions and burden of 


evidene 


. —— In general. 


653. 
654. 


654% 


655. 
657. 


. Amount of 


—— Insurable interest. 
Application for insurance. 
‘olicy or other contract. 
Existence and condition of 
subject-matter. 

Interest or title of insured. 

Performance or breach of 
warranty or condition. 

Payment of premiums. 

Fraud or misrepresentation. 

Increase of risk. 

Loss or dama -_ to property, 
and cause thereo' 

Death of or injury to person 
insured and cause thereof. 


. — Valuation of property. 
. —— Amount of loss. 


Notice and proof and 
adjustment of loss. 

Persons entitled to proceeds. 
Estoppel or waiver. 
Weight and sufficiency of evi- 

dence. 
recovery. 


. Conduct of trial. 
b fpesemene for jury. 


nstructions. 


. Verdict and findings. 
. New trial. 


674 


675. 


. Judgment. 
673. 


Execution and enforcement of 
judgment. 
Appeal and error. 


Costs and attorney’s fees. 


Reinsurance. 


. Power and right to reinsure risk. 
. The contract in general. 


Reaquisites and validity. 
Construction and operation. 


. Premiums. 


. Cancellation or surrender, 


. Avoidance or 


forfeiture of con. 
tract. 


. Risks and causes of loss. 


. Extent and liability of reinsurer. 
. Notice and proof of loss to rein- 
surer 
Actions on 
surance. 


contracts of  rein- 


XX. Mutual Benefit Insurance. 


CORPORATIONS AND AS880- 


CIATIONS. 


687. Natyre and status in general. 


688. — ion 


from general laws 


ating insurance. 





‘B) 


Key To The Topical Index 


689. Special constitutional and statu- (Cc) 
tory provisions. (D) 
690. — or license to do busi- 
691. Resuintion and supervision of (B) 
business. Cre 
692. Incorporation and organization. 
693. Constitutions and by-laws. 
694. Membership. 
695. Officers and agents. 
696. Powers of association in general. 
697. Superior, subordinate, and affili- 
ated bodies. 
698. Special funds. 
699. Reinsurance. 
700. Insolvency and dissolution. ; 
Insolvency and its effect in 
general. 
702. —— Rights and liabilities of 
members on insolvency. 
703. ——— Remedies and _ proceedings 
on insolvency. 
704. —— Reorganization. 
705. —— Consolidation. 
706. —— Grounds for dissolution. 


THE CONTRACT IN GENERAL. 


707. —— Proceedings to enforce dis 
solution. 

708. —— Assets and receivers. 

709. Assessments by receivers. 

710. Distribution of assets and 
funds. 

711. Nature of the contract. 

712. What law governs. 

713. Application and acceptance. 

714. Form and requisites of certificates 
of membership. 

715. Application as part of contract. 
716. Charter or articles of incorpora- 
tion as part of contract. 

717. Constitution. by-laws, or ru'ss 
as part of contract. 

718. Existing provisions. 

719. Subsequent provisions or 
amendments. 

720. Delivery and acceptance of cer- 
tificate. 

721. Payment of dues. 

722. Validity in general. 

723. Misrepresentation, fraud, or 
breach of warranty. 

724. Estoppel or waiver as to defects 
or obligations. 

725. Modification and reformation. 

726. Construction and operation in 
general. 

726%. Classification of risk. 

727. Assignment or other transfer. 

728. —— In general. 

729. —— As collateral security. 

730. Cancellation, surrender, abandon- 
ment or rescission. 

720%. Actions for breach of contract. 
. Nature and grounds of obliga- 
tion. 

732. Grounds of assessment. 

733. Power and duty to make assess- 
ment. 

734. Liability to assessment. 

735. Amount of assessment. 
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